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THE INDIAN TEUSTEE ACT, 1866. 
(ACT xxvn OF 1866 ). 


Eeceived the G. G.’s Assent on the 24th October 1866. 


An Act to consolidate and amend the law rclaUim to the conveyance ami 
tramfcr of property in British India vested in Mortgagees and Trustees, 
in cases to ivhich English Law is applicable. 


Preamble 1. 


Whereas it is expedient to consolidate and amend the laws relating 
to the conveyance and transfer of moveablft and 
iinraovoablo property in British India vested in mort¬ 
gagees and trustees, in cases to whicli English law is applicable, It is 
hereby enacted as follows:— 

(Notes). 

“ Preamble.” 


(1) Preamble of an act—Importance. 

The preamble of an act is usually of great importance' in conn ruing llie extent 
of the operation of the law and should bo read with its sections, 4 
C.W.N. ccxvi. A 


(2) Preamble—Nature of. 

{a) It 18 the introluction to the Act, " a key to open the meaning of the makers 
of the Act and the mischiefs it was luteiidod to remedy,” Tarqymd 
V. Board of Trade, 11 A.C. 28G. B 

(6) It lays down the limitations and restrictions subject to which tho enactment 
IS passed, it being always permissible to refer to it for tho purpose of 
keeping the eSect of ihe Act within its real scope as it usually sbatos* 
and professes to state the intention of the Logis’ature in passing the 
enactment. (Ifnd.) C 

(c) Hut, unless there bo something which is inconsistcn'u with the spirit of the 
Act, it cannot bo said that the preamble has cut down its express 
provisions. Thisthton v. i’tetoer, 31 L.J. Ex. 230 ; 8 Bum. L R. 648,D 

(3) Preamble—Use of. 

(a) Whore the language of the sections of a ststuto is clear, thetorlnsofa 

preamble cannot be resorted to to to«trict their operation or to cat 
them down. Salkeld v. Johnson, 5 Q B. 313; 2 M.H.G.R. 322. E 

(b) The preamble should be referred to to ascertain the intention of an Act when 

tho enaoting part of tho Act is ambiguous, although it is not conclnsivc 
as a statement of extrinsic fact. Ibid. ; 4 Bom,|L.R. 550 following 11 
A. 262 ; 9 Bom. H.C.R. 205 (215) f 11 B. 551. * P ' 

(4) Pmmble—Object of. 

The purpose for which a preamble is framed to a statute is to indicate what in 
general terms was the object of the Legislature in passing the Act. 
Taj/lorv. OorporatMin, L.R. 4 Oh. D. 395. 



i. '' 
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/— ** PnMtnbh ^-^{Conclude^i. 



(6) jPreamblft-^BffMst of. 

TbopffcctofftpriBamblotoan Act, must bo understood to overlio theiRldiole 
. Act giving color to and controlling its provisions, and hy showing tho 

intention of the Legislalurc supplying pro tanto the rule for their 
interpretation, {Ihid .); 11 A. 262. B 


V 

(6) Marginal notea—Mature and use of. 

The preamble is a nece&sa''y part of the Act, while the marginal notes are not. 
The latter should not bo looked into for tho purpose of construidg the 
sections of the Act. 2 A. 74 ; 5 C. 300; 8 G. 637; 14 A. 145. I 

1 . [Repealed by Act XIV of 1870.] 


Inter prstation 
clause.« 


2. In this Act, unless there be something repugnant 
in the subject or context,— 


“Immoveable property shall extend to and include messuages, 
tenements and hereditaments corporeal ^ and incorporeal ®' of every 
tenure ® or desci^iption, whatever may bo the estate or interest therein : 


“Stock” shall mean any fund, annuity® or security transferable 
in books kept by any Gompany or Society established or to be established, or 
transferable by deed ® alone, or by deed accompaniodby other formalities 
and any share or interest therein. It shall also include shares in ships 
* registered under the Merchant Shipping Act, 1854, or at any port in 
British India: 

“Hold” and “Holding” shall be applicable to any vested 
estate^^* whether for life or of a greater or less description in 
possession futurity, or expectancy in any immoveable property 

“ Contingent right,” as applied to immoveable property shall 
mean a contingent or executory interest or possibility coupled with an 
interest whether the object of tlie gift or limitation of such interest or 
possibility be or l?e not ascertained l®; also a right of entry, whether 
immediate or future, and whether vested or contingent : 

“Copvey”and “Conveyance,” applied to any person, shall mean 
the execution by such person of every necessary or suitable assurance for 
conveying or disposing to another immoveable property which such person 
holds, or in which he is entitled to a contingent right, either for the whole 
estate of the person conveying or disposing, or for any less estate, to- 
'^ether with the performance of aU formalities required by law to the 
validity of such conveyance including the acts to be performed^ by 
manded wp^en and tenants>in<tail in accordance with the provisions of 
1854 ** {to smpUfy the mckies of conveying land in ams to ^ 

English law is applicable) : 
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" Transfer *' shall mean the e^seontion and performanoe of evezT doed 
and act by which a person entitled to stock or Government soourities 
oan transfer snoh stock or Government securities from himself |o another: 

'* High Court ” shall mean every Court now or hereafter established 
under the Statute 24 and 25 Vic., cap. 104, and also the Chief Court of 
the Panjab, or such one or more Judges of the said Courts respectively as 
shall be appointed by the Chiel Justice or the senior Judge, as the case 
may be, to entertain applications and make orders under this Act: 

“ Trust ” shall not mean the duties incident to an estate conveyed by 
way of mortgage, but, with this exception, the words “Trust" and 
“ Trustee ” shall extend to and include implied and constructive trusts 
and shall extend to and include cases where the trustee has some bene* 
ficial estate or interest in the subject oi the trust, and shall extend fo and 
include the duties incident to the oflioe of elecutor or administrator of a 
deceased person: 

“ Lunatic” shall mean any person who shall have been found by due 
course of law to bo of unsound mind and incapable of managing his 
affairs: 

“Person of unsound mind" shall mean any pemon not a minor who, not 
having been found to be a lunatic, shall be incapable from infirmity of 
mind to manage his own affairs: 

In the case of a will made or an intestacy occurring before the first 
day of January 1866, “ Heir" shall mean the person claiming an interest 
in the immoveable property of a deceased person under the laws con¬ 
cerning descent applicable to such projierty: and “Devised” shall, in 
addition to its ordinary signification, mean the heir of a devisee and the 
devisee of an heir, and generally any person claiming an interest in the 
immoveable property of a deceased iietson, not as heir of such deceased 
person, but by a title dependent solely upon the operation of the laws 
concerning devise and descent 

In the case of a will made or an intestacy occurring on or after the 
first day of January 1866 “Heir" shall moan any person claiming an 
interest in the immoveable property of a deceased person under the rules 
for the distribution of an intestate’s estate, and “ Devisee” shall mean 
any person taking immoveable proiierty under a bequest, and any person, 
other than an executor or administrator, claiming an interst in immove¬ 
able property, not as entitled thereto under the said rules, but by a title 
dependent solely upon the operation of the laws concerning intestate and ^ 
testamentary succession: 

“ Mortgage ” shall be applicable to every estate or interest in im¬ 
moveable or moveable property which would in the High Court be deemed 
merely a security for money 2*^: 
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“Person” shall include any company or associati6ii|', or body of 
persons whether incorporated or not: 


" Words importing the singular number only shall extend to several 
persons or things; words importing the plural number shall apply to one 
person or thing ; words importing the masculine gender shall extend to a 
female. 


(Notes). 

“ Immoveable property. '* 

(1) Definition of the expresBlon. 

(a) Imraovonblo property shall include land, benefits to arise out of land, and 
. things attached to the earth, or permanently fastened to anything 

attached to the ecrlh. General Glauses Act, S. 3 (Act X of 1897). J 

(5) Immoveables are tan^'ible thln^s which cannot be moved, snob as are 
lands and houses, whatever may be the interest or estate which a 
person has in them. Hence the term includes what English lawyers 
call "chattels real” that is to say, land, etc., in which a person has 
loss than a freehold interest, as, for instance leaseholds. Dicey, 
p. 71. K 

(I) Soope of the expressions “ Immoveables ” and moveables. 

Immoveable property includes all rights over things, which cannot be moved, 
whatever may be the nature of such rights or interests. Moveable 
property includes both rights over moveable things, or goods, and 
rights which are not rights over a definite thing, but are claims by 
one person against another. Shortly stated, under English Law, 
* immoveable property is oquiva'ent to "realty” with the addition of 
“chattels real." Moveable property is equivalent to "personalty" with 
the omission of "chattols real.” Dicey, p. 72. I, 

(3) Analogous expression in English Law. 

. The term iramovoiblo pr iporty does not occur in the English Law where such 

property is designated teal property as distinguished from moveable or 
personal property. Gout’s Transfer of Property Act, Vol, I, p. 35 
(1904). N 

(4) Property—Meaning of. 

Property is an ambiguous term ; for it may denote either the things which are 
the objeots of rights or ownership, or the rights over or ownership of 
such objects. Goideve’s Real Property, p. 5 (1906) 6th Ed. N 

(5) Movaable and immoveable property—Distinction between—English Lav. 

(a) The main distinction between moveable and immoveable property is, that, 
as to the latter, the rales of devolution on the death of the ow ne r 
follow the lex situs or lex loeirei sitae (t.e.), the law of the place where 
the immoveable propery is situate; while, as to the former they are 
asoertained by the law of the domicile of the owner, or (as it is said) 
Mobiha Seqmnturjxrsomm. Goodeve R. p, p, ly (1906), 0 
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I.—“ Immoveable property **—{Cmehided). 

(b) It is a propoaitioQ of law that "personal property has no locality.” The 

meaning is, not that personal property has no visible locality but 
that it is subject (o that law which governs the person of the owner. 
With respect to the disposition of it, with respect to the transmission 
of it, either by succession or by the act of the party it follows the law 
of the person. The owner in any country may dispose of bis personal 
property. If he dies, it is not the law of the country in which tho 
property is, but the law of the country of which he was a subject, that 
will regulate tho succession. For instance, if a foreigner having pro¬ 
perty in the funds in England, di s, that property is claimed accord¬ 
ing to the right of repiesentahion given by the law of his own ooun ry. 
Stlt V. Wormick, 1 H. Bl. G90; Sec WcsLlakes l‘iivate International 
Law, Ch. V. P 

2. — Tenement.” • 

(1) Meaning of the word -English Law. 

(a) Tho word " teuemeht” in its strict legal signification is something which 

may be holden, that is, which may bo tho subject of tenure. Goodeve's 
Real Property, p. 11 (1906) 5th Jild. Q 

(6) But popularly, it is often applied to dosiguato houses or other buildings, 
(Ibid.) R 

(c) Thus, under the English Law, in a deed, a house is commonly described as 

** all that messuage or tenement. ” 2 Dav. I’reo. n, 237. B 

(ri) In Acts of Parliament, the word ” tenement " is sometimes used to mean 
a house. Torkslme Fite attd Life Insurance Co, v. Clayton,B Q.B.D. 
421; Dashwoodv. AyUs, 16 Q.B.D. 295. T 

(2) Use of the word tenement in “ assurance.” 

The word ‘‘tenement, ” when used m an ‘‘ assurance " may pass not only tho 
land itself, but certain interests arising therefrom, as for example— 

(i) rents arising out of land, 

(ii) a right of common of pasture, that is, a right to turn out cattle to pasture 

on the land of another, 

(iii) a right of *‘ turbary,” that is, a right to take, from another’s soil, turf 

fit for burning. Co. Litt. 6 a, 19 b, Challis, B.P. 43. U 

3,—” Hereditament. ’ ’ 

(1) Meaning of the word—English Law. 

(o) The word hereditament ‘‘is tho largest word of all in that kind, ” for, 
whatsoever may be inherited is a hereditament, be it corporeal or 
incorporeal, real or personal, or mixed. Co. Litt. 6 a. Y 

(b) The word ‘‘ hereditament,” when used in relation to land, sometimes 

denotes the land itself as a physical Qbject, and sometimes the estate 
in the land. Ohallis, R. P. 44. V 

(c) But in Tomkina v. Jrnies, 22 Q.B.D. 599, it was observed by Bowen L. J., 

that the word is not used as describing the quantum of interest in the 
subject-matter, but as describing the subject-matter itself, n»mely, 
the land. X 
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Act XXYll of 1860 (INDIAN TRUSTEl AO^). fS. 2 

3.—**Hereditament ”-^{Ooncluded). 

(2) Chattels annexed to land are Included in hereditaments. 

(if) By the Common Law or by Bpceial looal custom, among hereditaments, 
the English Law recognises some chattels which are considered as 
annexed to the inheritance and devolving with it. Gkiodeve’s Real 
Property, p, 11 (1906). Y 

(b) The owner of chattels of this nature cannot separate them from the inherit¬ 

ance by will, though it is possible for him to sell or dispose of them 
during his life-time. Co. Litt. 185 b. « Z 

(3) Chattels annexed to land - Examples. 

(a) Deer in a lawful park unless they have been roolaimcd. The case of Swans, 
7 Rep. at 17 b. Morgan v. Abergavenny, 8 O.B. 768; Fmd v. Tynte, 
• 2 J. and H. 150. A 

(5) Fish in a pond, ralAits in a warren, doves in a dovecot, muniments of title 
of an estate of inheritance. See the gases collected 33 Sol. 3. 655. B 

(c) The chest or box containing the muniments of title. Qodolphin, Pt. II, 0. 

H, S. 1. C 

N.B. —All these pass to the heir with the land at Common Law, Goodeve’s 
Real Property p. 11 (1906). 

(d) “ Heirlooms "—Such as pictures, plate, or furniture, the enpyment where¬ 

of is annexed to mansion or land, so as to devolve with the inheritance. 
Co. Litt. 18 b. D 

N.B. —These devolve to the heir with the inheritance by special local custom. 

4 .—“ Corporeal .' ’ 

(1) Corporeal hereditament-meaning of. 

(a) Corporeal herodi laments arc such as affect the senses, and maybe seen 
and handled by the body, as land, houses and so forth. Challis, 
R P.(47). E 

(5) (i) Corporeal hereditaments are fixed as to their definition by the legal 
maxim that at Common Iiaw {*. e., apart from the Act 8 and 9 Vio. C. 
106, S. 2) they lie in “ hvery ” and not in grant. Challis R.P. 47. P 

(it) The phrase, therefore, includes only lands regarded as a physical object, 
and legal estates of inheritance m possession. (Ibtd.) 0 

(2) Corporeal hereditamente, how conveyed. 

The only conveyance in pais (i. e., between party and party) by which these 
could, at Common Iiaw, be conveyed to a stranger, was a “ Feoffment” 
and the essence of a “feoffment” is the “livery of the seisin.” 
Challis R.P. 47. H 

A.—‘' Incorporeal. ’' 

(1) Keaiffng of the word. 

The words “ incorporeal hereditament ” apply to such as are not the objects 
of sensation, can neither be seen nor handled. They are ” creatures 
of the mind and exist only in oontemplation.” Challis R,P. 47, I 
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S.-~‘*lucorponaI ^—(Concluded). 

(2) Inoorporeal hereditaments—Examples. 

(а) A rout or annuity payable out of land. a right of fishing in a particular 

stream, or the benefit of the flow of a particifiai stream: a right of 
wa> or common: easements in lospoctof light and air. Challis B. 
P. 47. J 

(б) (i) The benefit of a condition annexed to an estate which devolves upon 

the heir. Winchesters’ oa'C 3 Bop. 2 b. See Challis B.P 175, 192, K 

« (ii) For legal purposes a “ cenditioo ” is defined to be “ a qualification or 
restriction annexed to a conveyance of lands, whereby it is provided 
that, in case a particular event docs or docs not happen, or in case 
th'tf gfrantor or grantee does or omits to do, a particular act, an estate 
shall commence, bo enlarged, or defeated.” 2 Ciuise Dig. ‘2; Co. Litt. 
201 a. , L 

(c) (i) “ Choses in action.” Sec Goodevo’s R.R.p. 14 (190G). M 

(ii) A “ chose in action ” may be described as a right of action to recover 
money or to enforce some lenal obligation. The most common instance 
of a “ chose in action” is a right to recover moiif'y in respect of a debt. 

■ ' (Ibtd.) Cf. the definition of the oxpiession “Actionable claim” in S. 3 

of Transfer of Property Act. N 

(3) IncoFpopeal hereditaments, how conveyed. 

At Common Law—arc said to ‘‘ lie in grantbecause they would p.iss by the 
more delivery of a deed puiporting to convey them and the word 
“grant” was the most appropriate woid of conveyance for the purpose. 
Co. Litt. 9 a. 3 Cruise Dig. 1, Williams B.L’. pp 4,30. 0 

(4) Classification of hereditaments into corporeal and incorporeal under English 
law—Criticism of Austin. 

(n) The classification is based on a confusion between rights and things which 
are the subjects of rights. Austin’s Jurisp. 371, 70'^, 804 (4th Ed.) P 

( 6 ) “ If the hereditament mean the right itself, that is always incorporeal, 
not less in the case of what are called corporeal than what arc called 
incorporeal hereditaments. If the hcreditauient .ncari that subject 
of Iho right, the subject of an inioiporcal huicditamciit is as corporeal 
as the subject of a corpor'-al hereditament.” {Ibid.) See Digby’s B P. 
p. 305. Q 

6 .—“ Tenure.” 

(1) Conception of “ tenure,” the foundation of the English law of property. 

{a) Under the English Law, it cannot be said that a person is the absolute 
owner of land but, ho could only be a “ tenant,” or bolder of it for 
an “ estate ” (i.e.), an intenst giving him and his sucoesBors in title 
a right to the occupation and enjoyment of it, or its rents and profits, 
for a period which is indefinite or uncertain as to its duration, but is 
not perpetual; and upon the determination of which the land reverts 
to the person of whom it is held, who is called the “ lord.” Goodovo’s 
E.P.p 19 (1906). See Digby B.P. 60, 61. R 
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ff.—" Teau]^ ^•—(Concluded). 

(b) The common jdoa prevailing m England is that all lands are vested in the 
Grown, which grants them to its subjects by the process known as 
“ infcudation ” (t. e.), (o hold for various “estates ” (i. e.), to use and 
enjoy during the subsistonco of those estates. Coke Litt. la, 65a, 98a. 
Attomeif-Gmoial of Ontano v. Mercir, 8 A.C. 767, per Lord 
Selbourne, G. S 

(2) Tenure--Meaning of. 

The manner by which one holds bind of another, under English Law, is called 
“tenure,” (roodeve’b K.J’. p. 20. ^ T 

7,- “Estate or interest,** 

(1) " Interest,” meaning of—English Law. 

Uy the torin—, is meant that amount of owner-.hip whicli the law recognises as 
, confening, what is teclinic.iUy termed, “ an cstato ” in its subject- 

matter. See W and JT. Hist. n. 10. Williams, R.P. 7. U 

( 2 } Common meaning of “ Interest.” 

As ir—, see Co. L'tt, 315 b , Kiph. N. and C. luterp. 205. Y 

(U) Estate - Scope and meaning of the term. 

lilslalo signilici, such inhciitance, fu'ehold, term for years, tenancy by statute 
mcidiant, staple, ikgti, or the like, as any luau has in lands or 
t.onemonth. Go. Litt 315 .i. W 

(1) “ Estates " only in “ Realty No “estates” in “ Personalty ’’--English Law. 

(rt) f’cisonal puipcity, midm J-iiighsh li.iw, being essentially th>'subject of abso¬ 
lute owncL.-h)p, cannot be bold fot any I'st.ito. Sec M.L.l'.l’.p. 7. X 

(6) “ Really ” only lOuUl be held for v.u’ious “estates.” Sec p. 30 Goodovo’s 
R.I’ (I'JOG). Y 

(5) Estates under English Law. 

(a) OltWNAKV KSTA'l KS. 

The ordinaly isl.itfs .m; esUks of mlu'iilance (including under the term 
“ estate.s in foe simple ” aiiJ “i states in fcotail and estates for lilo. 
Goodove’b R I’, p 19 (I'JOG) % 

( b ) KiStatmb, how cukwkh. 

Under the English J„i\v, special .nd tcchmcil words must bo used to cicato 
the various estates. As to.jueh tcchincal words or “ limitations ” .is 
they arc t.illcd. See pp. 33, 7H and 120 of Goudove’s R.P. (1906). A 

8.~“ Annuity. ” 

(1) What is “annuity.” 

Au annmtv is a \eaily piMuciit of a certain sum of money granted to another 
III foe for life or \ears, charging the person only. Co. Litt. 144 b. B 

(2) Annuity--Common instance of. 

The most eoinmon instance of such “ ammitics ” is payment of rents, which, 
undei English^law, is of thioe kinds (m.), “rent-service,” “rent- 
charge” and “icnt-seck.” Litt. S. 213. See Elph. N. and C. Inter, 
p. 617. C 

(3) Annuity, an “incorporeal hereditament.” 

Under tlio E.iiglish Law, an annuity is considered to bo an “ incorporeal 

■ borodilament.” Goodeve R.P. p. 12. B 
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Act XX¥n of 1866 (INDIAK TRUSTEE ACT). 




R.—“ Traasterah/e by deed.*’ 

Oonveyance nnder English Law. 

(а) The most ancient mode of conveyance under English Law was a •'feoff¬ 

ment." See Butler’s note to Co. Litt. 271 b. 4 Cruise fiig. 46. E 

(б) As to the formalities therefor, see pp. 357and 358 of Goodeve’s R.R. (1906). F 
(c) In England, .after the year 1845, a “feoffment” could be evidence by a 

“ deed.” See Real Property Act (1845), 8 & 9 Vic., 0.106, S. 3, G 

to .—“ By deed accompanied by other formalities. ” 

Form%Iities necessary for conveyance by “ deed ’’—English Law. 

(а) The transferor or his attorney, together with the transforcc, or his attorney, 

come to the land or to the house (the subject of ti ansfer) - and there 
*h the presence of witnesses declare the contents of the deed. 2 BI. 
315 ; Challis K.P. 305; Co. Litt. 48a. H 

(б) And then, if the subject of ti.ansfer he land, the tiansferor actn.ally delivers 

to the transferee, all other pei.sons»bcing out of ground at the time, a 
clod or turf, or a twig or bough there growing, with words to this 
effect “ 1 deliver those to you in the name of ‘ seisin ’ of all tho lands 
and tcneinonta contained in this deed.” {Ibid.} I 

(c) But, if the subject of traiisfei bo a house, the transferor must t-iko the 
ling or latch of the door, the house being quite empty, and deliver 
the same to the transforoo lu tho same form , and then the transferee 
must enter alone, and shut tho door and then open it, and lot in the 
others. {Ibid.) 3 

{d) If tho conveyance be in rcspoct of different lands, lying seattoiod in one 
and the same county, then in the transforor’.s possession, more doli- 
veiy or “ seisin ” of any parcel in the n.tme of tho rest is sufiic'cnt 
for .all. {Ibid ) K 

{e) But, if the hands lie ill several counties, thcic iinist bo .is many deliveries 
as there aio counties, tho rc.i'-on being that, if tho title to thrso lands 
IB subsequently disputed, there iiiust be .i,s many trials as there arc 
counties. {Ibid.) L 

{f) Otiginally, the delivery was rc(|uircd to be made before the peers or free¬ 
holders of the neighbourhood, who must attest such delivery in tho 
body or on the back of the deed. {Ibid.) M 

{(l) Subsequently, tho usual practice came to be established {vk.) to endorse tho 
“ livory ” or deliv'ery of “ seisin ” on the back of the deed, specifying 
the manner, place, and tunc of making it together with tho names of 
the witnesses. {Ibid.) N 

//.—" Vested estate ” 

(1) “Yest,” meaning of. 

{a) Tho words “to vest” have several senses. Originally, the word had 
, reference only to real estate. As applied to “estates in land,” “ to 

vest ” signifies the acquisition of a portion of tho actual ownership 
of tho land ; tho acquisition, not ^f an estate m possession, but of an ‘ 
actual estate, Tho “ fee simple ” being supposed t', bo carved out into 
parts or divisions by tho creation of particular estates, a grant to any 
person of one of those portions of the fee vested him with, or vested in 
him, an estate in the land. Thus “vested" is nearly equivalent to 
“ possessed.” Wills by Hawkins, p. 221. 0 



JO lot XXirn of 1866 (INDUN mUSTEB ACl)* tB. B 

tl.-—** Vested estate ’'-‘(Concluded). 

(6) In this, its origmal'SOUBO, ‘‘vested 'has no roforonoc to the absenoo of 
oonditionalncbs or contingency. Poi example, where an estate is 
* limited to “A for life with rotn under to iJ,” B’s estate is a vested estate, 
bcctubo such a riinuiidoi vests m B an actuU portion of the “foe,” 
though the tunc of its falling into possession is wholly eontingeat 
and uuccitun B is invested with a portion of the ownership of 
the 1 md (Ibtd ) P 

(.2) Vested estate distinguished fpom ‘'estate in possession”—English Law. 

An estate in possossi in is one conferiiiig an immediate right to presentTenjoy 
ment A vested cstitc is, stiictly speaking, an ‘ estate in oxpiotaucy” 
01 1 “future estite’ eonieriing a light to enjoyment at a future time. 
Goodeve K I 200 (1006) Q 

(3) Vested estate, nature of 

A“vO'itod o^tlU ’ und^i the ljn,lish Liw, is othoiwiso called a “vested 
rcmiiiidti such estate bein^ in estate in expectluey A vested 
estate do s n it eoiifoi upr n the pei on to whom the est ito is “limited,” 
inimineduk picscnl right to eiij^^ment but his enjoyment is post 
pulled until the b ippcniiii' of i e( rtuii putieulir event, which must 
ueiessnih lujipen one di\ ot Lheothei Goodeve, p 211 (1906) R 

(4) Vested estate definition of 

(a) (loodevt definci the espiessioii i-) follow —“ A vested remainder la ouo 
whuh JsncKssuilj (ipiLle of t il ing oltcel on the determination 
of the parlicul u estate on which it is expectant ’ Goodevi p 211 
(i'XKi) S 

{1) The person entitled to a ‘ vested umamdoi ’ li is in immediate hxed nght 
ol fuUin iujoiiiuluI tint is an ost iti mjtimsinh, though it is only 
to ti) e eildt in possession ind pcriinncncy of piofits at a future 
period 2 C mist Dig 204 J 

(5) Vested estate examples of 

If land be give u to 

(а) “ A foi life, icmiiiid t ti I, lleie tbi t tilcpivoutoB is i vested es 

tite hi as uon i tbepii i like tile ot A diops B’s estate takes 
ofleetiupo L sioii bo theiiij >iiieiit bv B of the estate given to 
Lmi 1 po trioiud until the Inpp nn of ipaiticular event, on which 
it IS expee' aut Goodeve, p ill (1906) U 

(б) ‘ lo A for tea years, with remundci to B Here, as is mentioned in the 

lit illusti ition, B s estate takes eileet, after iho onjoymeut by A, of 
the estate foi ten yoaib (Ibid) y 

12. Whether tor life. ” 


(1) Definition of ” life estate ’ 

A lb an estate he Id oi ^cap ih o of bcin^, held duiing the subsistence of a life 
or lives Co Litt 41 li Chillis RP 111 m 


(2) Life-estate—Two kinds 

The hfc for which the estate is hold maj be oilbei that of the peison to whom 
the gr lilt IS undo n it in ly bi the life of some other pen on, or even 

X L V.. «« f . 3 ... ... 
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“ WbetHw for life (ConcZwded). 

(8) Life-estate, examples of. 

(a) The most ordinary form of “ limitation ” in rcspeot of a life-estate is “ To 

A for hfo." Goodove, p. 31 (1897), 4th Kd. Y 

(b) Another kind of "limitation” m respect of the creation of a life-estate is 

" To A for tho life of B,” Here the estate given to A subsists as long 
‘ as B lives and the estate drops as soon as B dies. (Ibid.) Z 

(4) Y^ted life-estate, example of. 

Where tho settler introduces the following 'limitations' in the settlement (viz., 

“ To A, remainder to B for life ” tho life-estate given to B is a vested 
*one, because it takes effect (i.e.), B comes into enjoyment of property 
after the death of A. Ooodeve, p. 240 (1897), 4th Kd, A 

• 

13,—“ Or of a greater or less^description ." 

(1) Estates of greater description than an "estate for life”—English Law. 

(a) Under the English Law, ‘‘estates of inheritance" arc bigger than an 

" estate for hfo.” By the tonn‘‘estates of inheritance,” is meant 
those estates which are descendible to tho hen s of tbo grantee, unlike 
the *' life-estate ” which could he enj’oyed by the grantee only during 
bis life and which are not descendible to bis heirs. Sec pp. 82 and 33 
of Goodeve (1897), 4th Ed. and Go, Litt. lb, B 

(b) Such " estates of inheritance,” are of two kinds (v%z.) “ estate in foe simple” . 

and “ estate tail,” Goodeve, pp, 81 and CO (4lh Ed.) (1897). C 

B.B,—^Under the English Law, special technical words must be used to create 
" estates in fee simple ” and “ estates in fcc-tail ” or (as it is generally 
called) “estates tail.” Such technical words are called “words of 
limitations.” As to those “words of limitation,” see pp. CO, 81, 82, 
Goodeve (1897). (R.P.) «^ 

(2) EatatOB of less description than a “ life-estate ’’—Examples of. 

(a) Such estates are “ estates le-s than freehold.” Goouevo, p, 151 (1897), 4th 

Ed. D 

(b) (i) Tho most ordinary form of .in estate which is of a less description than a 

life-estate, is, what is termed “ an estate for years,” Goodeve, p. 168 
(1897), 4th Ed. £ 

(ii) An estate for years is “ a contract for the posse3»ion of lands or tenements 
for some determinate period ; and it takes place where a man lets 
them to another for the term of a certain number of years, agreed 
upon between the lessor and the lessee, and the lessee enters thereon.” 

Vol. ii, Go. Litt. 43 b, ^ p 

(c) Where the settlor introduces the following “ limitations” in a sottlement 

(viz.), " To A, remainder to B for ten years,” the estate given to B 
under the settlement is a vested one, since the enjoyment of it is post¬ 
poned till after the death of A and it is less than a “ life-estate,” Bin c e 
it is only a “ term of years " granted to B. Goodeve, p. 240 (1897). Q 

• . X 
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14.—“ la possession ." 

“ Estate In possession,’* doiinition of—ExampIe. 

(a) »An estate in possession is one conferring an immediate right to present 

enjoyment, Goodeve, p. 927 (1897), 4th Ed. H 

(b) Where land is limited to “ To A for life, ” A acquires an estate in pos¬ 

session and he has got a present right to present enjoyment. (Ibid,) 1 

Puturity or expectancy In any immoveable property." 

“ Estate in expectancydefinition of—Example. • 

. (ft) An estate in expectancy is one coufening a r ght to enjoyment at a future 

time Goodevo, p. 2‘>7 (1807). 

(b) Where an estate is limited to “ A for life, remainder to B for life, ” B’s 

• estate is an “ estate in expectancy ” since B comes into enjoyment of 

the property at a future time (t, e.) after the dropping of the prior life 
cblate of A. Goodevo, pp, 228 and 210 (1897). K 

16. ~ “ ‘ Contingent right ’— property.” 

(1) “ Contingent’’—meaning of. 

(ft) An eslato is (ontingerit when a right of enjoyment is to accrue on an event 
which IS dubious and uncertain. T’carncC.Il p. 2. L 

(1) A “ coritingint rciiiaiiider ” is oro which will not come into effect on the 
detcriiiiiiatioii of the “piutuutar c'.t.ite" on which it is expectant, 
unless some event whic h may t r maj not happen, does happen before, 
or snnultancou'-ly with, such deternimalioii. In other words, it is 
subject to a condition precedent. Pcarno G.ll. p. 2. H 

(2) Contingent right—Nature of. 

A person enti.Iedto a contingent reniaiiidor has no present right of property. 
His right cannot arise until the condition is performed, or, the estate 
commences at a futuio time in interest as well as in possession. 
Goodevo E.?.,p. 241 (1897). N 

n. Contingent or executory interest. ” 

(1) “Executory interest,” nature of-English Law. 

(ft) At common law the land itself could not be devised. But the Statute of 
Wills (32 Ken. Vin C 1.) enacted that the land itself (i.e., the legal 
'estate) could be disposed of by will. Devises of this nature which 
take cficct m dengation of the rules of common law are called 
“ exocut^ry devises. ” Fatingtm v. Dait, Y.B. 9 Hen. VI at 24 b, 0 

(ii) The term “ executory devise’’properly indicates the mode in which the 
interest is createfl; but it is commonly used to indicate the interest 
itself. Chaliis E.P. G5, 6C. p 

(c) The earliest instance of an “executory devise" occurred in the case of 

directions given by testators that their executors should sell their 
tenements, Faringion v. Dart, Y.B, 9 Hen. VI at 24 b. Q 
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S. 2] Act XXYII of 18«6 (tndian trustee act). 

i8.-—"lOr posalbUity ... .ascertained,” 

Executory devises—Possible, not actual, events considered. 

(o) Under English Law, in the case of all executory limitatioys, possible, 
and not actual events are alone considered. Joe v. Aitdletj, 1 Cox. 
821. ‘ R 

(b) If land bo limited to A and his heirs, remaitidor, on failure of the issue 
of B, to G and his heirs,’’ it is oNidcnt that, though the issue of B 
may fail m the lifo-tiinc of A, it po sibly may not bail for centuries ; 
and during that period tho propoity would be inalienable, inasmuch 
• as A or his heirs cannot bar oi destroy tho interest limited to 0, as it 

IS an eveoutory devise. Ooodevo p. 287 (1897). S 

-/9.—“A right of entry... vested or contingent,” 

(1) Alienability of rights of entry—English Law. 

Under the Real Property Act, 1845 (8 and 9 Vic., 0. 100, S. 0), a right oLcntry 
whether miinediatc or future, and njjcthor vested or contingent, into 
or upon any tenements or hereditaments in England of any tenure 
may bo disposed of by deed, T 

(2) Provision for right of entry. 

fn ordinary leases, it is usual to stipulate an express provision for a right to re¬ 
enter on non-payment of rent. Elphinstonc’s Introdmtioii, p, 2.80; 
see p, 172, Ooodevo (1897). U 

20.—”Convey and conveyance...necessary or suitable assurance., together 
with... formalities., conveyance. *' 

(1) The words “ convey ” and “ conveyances,” when used. 

The words-arc popularly used in rerard to *' assurances ” generally, whether 

of “ freehold ” or “ leasehold ’’ Ooodeve, p. .875 (18971. Y 

(2) Several modes of " conveyance ” or ” assurance ” under English Law. 

In England, various modes of “ assur.anccs ” li.-iic, from time to time, been 
adopted for tnansferiing land from one person to another. Goodovo, 
r. 884 (1897). W 

(3) Ancient mode of conveyance. 

(a) The mrst ancient mode of convoyaneo by .i subject was, what is known as, 

a “ fcofimciit.” Burton. Comp. Gh. I. S. 1. X 

(b) As to how a “ feoffment ” is usu.ally made m England, soe Goodi ve’s R.P. 

(I897)p. 3G1. Y 

(4) Modes of “ assurances ” under the English Law. 

The most important of the several modes of eonvejaners under the Law of 
England are— 

(i) “Feoffment "—see notes, Z 

(ii) “ Grant ” (i e.) a deed unaccompanied by “ livery of seisin.’’ This form 

of conveyance was applicable only to “incorporeal hereditaments,” 
which are said to “ lie in grant and not m livery.” Co. Litt, 172 a; 
4 Byth, and Jam, 105 ; 2 Sand. Us. 29. A 

(hi) “ Release" (i.c.), the conveyance of a man’s interest or right|which he has 
to a thing, to another, who las possession thereof, or some estate 
therein. 4 Cruise Dig. 77 ; Challis R.P. 376. B 

N.B.— Such “ release ” should be evidenced by “ deed." Co. Litt, 264 b. 
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20,—*‘Coavey aad coaveyance--aece$8ary or suitable assueaaee—ttd^tter 
^ itb—1ormalUles-<ottveyance. ’ '—{Cmclided) . 

(ivi " Lease and release "—As time advanced, the inoonvenienoes involved in 
the ancient inodes of transfer were keenly felt by the public and 
several devices were imented to obviate the difficulties ; one of them 
being the conveyance known as "Lease and release.” The process 
is this. A lease is made to the person to whom the land is to be 
conveyed ; and after ho had entered into possession under his lease, a 
"Bolcase” is executed to him of the “fee.” He thus acquires an 
estate “in foe ” as effectually as if a regular conveyance Imd been 
made to him. Co. Litt, 270 a. See 2 Sand. Us. 71; 4 Cruise. Dig. 
113 ; Williams B.P. 154, 194. 0 , 

(v) Assignment of leases—which by the Real Property Act (1846), must be by 
deed. 8 and 9 Vic., C. 106, S. 3. D 

(5) E^malitieB to be observed in respect of the several “assurances." 

As to-, sec pp. 3C4 to*380. Goodove (1897). E 

2i.—“Tenants-ln-taiI." 

(1) “Estate tail,” nature of— English Law. 

An " estate tail” is an “estate of inheritance.” It devolves upon successive 
owners in a course of descent; but it descends only to the heirs who 
issue from the bodj of the original donee. 4 Cruise. Dig. 51 (S. 33). P 

(2) Estate tail, how created. 

The technical “ words of limitation ” generally used forcreaton of such an 
estate are “heirs of the body of A." For example if an estate tail be 
limited to "A and the heirs of his body,” the estate descends .succes¬ 
sively to the lineal descendants issuing from the body of A (the donee). 
See pp CO, and Cl, Goodove (1897). Q 

(3) Divisions and sub-divisions of “estate tail.” 

Sec p. 61, Goodove (1897). • H 

(4) Tenant-in-tail after possibility of issue extinct. 

Whore A limitation is in “tail special,” as for instance “To A and the heirsof 
his body by his wife M,” it may happen that, under given circumstances, 
it becomes impossible that there should be any issue (heir of the body of 
the donee in tail) of the prescribed class (t. c.), the donee A may not 
begot an heir by his wife M, and the wife may die leaving no issue. 
In such cases the tcnant-in-tail is termed “ tenant-in-tail after 
possibility of issue extinct ” Co. Litt, 27 b ; Challis B.P. 261, 263. I 

22.—“ Including the acts—provisions of Act XXXI of I8S4.” 

(1) Disposition by tenant-in-tall, how effected. 

Every tonaut-in-tail or other owner of an estate of inheritance less than an 
estate m fee-simple, either at law or in equity, in any lands or heredi¬ 
taments shall have power to dispose them of, or to enlarge into an 
estate in fee simple by any deed declaring an intention so to dispose of 
the said lands or to enlarge his estate therein. See S. 2 of Act XXXI 
of 1854. . j 

( 2 ) Dfspositioo by married woman—lets, etc., to be performed for validating the 
transfer. 

For the sots to be performed and the formalities to be gone through, for 
validating any disposition by a married woman. See Ss. 3 to 12 (both 
inolnsivoofAot XXXI of 1864), g 



in; j‘ik 83 id lOnrQ of ises (kidus teustbe act). 


16 


23,~-‘*Tbe words * trust* mad **trustee '...constructive trusts.** 

(1) Tmt, definition of. 

Soo S. 8 of Indian Trusts Act and notes thereto. * L 

(2) " Implied” and ” conetpuctive " trusts, definitions of. 

For definition of-, sec notes on S. 3 of tho ludia'i Trusts Act (II of 1882).M 

(8; Constructive trusts—Cases where such trusts are raised. 

For oases-, aud other dolails in connection therewith, sec 8s. 87 to til (both 

inolusiTo) of the Indian Trusts Act and notes thereto. N 

24.—“Heir shall mean ..deceasedperson,” 

(1) Heir—Conception of the term—English Law. 

According to the Law of England, no inhcitaoee c.an vest, nor can any person 
bo the actual heir of another till the .mocstor is previously dead. 
Before that time, the person who is*next m the line of sucL 0 b.sion is 
called an “ heir apparent ” or “ heir presumptive." 2 Blackstono 


(2) “ Heir apparent ” distinguished from *' heir presumptive ’’—English Law. 

“ Hoirs apparent ” arc such, whose right of inhcntauco is indefeasible provided 
they outlive the ancestor. While “beirs presumptive" are such, 
who, if tho ancestor should die iinniediatcly, would in the present 
circumstances of things be his hens ; but whoso right of inheritance 
may be defeated by the conlingcncy of some nc.iicr heir being born. 
2 Bl. 208. P 

25. — “Not as heir...laws concerning devise and descent." 

(1) Rules OP canons of descent—English Law. 

Tho rules of descent in England had been the same for about 400 jears, when 
Lord Halo reduced them to a si rics of c.iiions. These rules as modified 
subsequently by tho Itihcnt.uict' Act (18*33, 3 and 1 Will. 4, C. lOf!) 
still prescribe tho course of de .ci'iit in Enghuid. Sceip. M3, 144 of 
Qoodevc (1897). Q 

(2) Such canons of descent seven in number. 

For enunciation of the canons and other dot n's in coimoctioii Ihciewith, see 
pp. 144—150, Qoodevc (1897). R 

26.—“ Mortgage shaii...security tor money ." 

Mortgage, definition of. 

For the definition of a "mortgage of immoveable property,’ sec S. 58 of Act 
IV of 1882, and compare. B 

3. The powovs and autlioritios givoii by this Act to the High Courts 
High Court to exercised only in oases to which 

have jurisdiction in English law is apphcalilo and may ho exercised 

what cases. respect to pro])ei*ty within the local limits of 

the extraordinary original civil jurisdiction of the said 
Courts respectively 2. 
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(Ndtes). 

(Qeneral). 

Scope and^ effect of section. 

(<i) Sec. 3 of the Indian Trubtee Act which provides that the power and 
authority given by the Act to the High Court shall bo exercised only 
“ in cases to which English Law is applicable, cannot be intended to 
limit the operation of the Act only to cases to which, in their whole 
extent, the law prevailing in England apphes without qualification or 
reserve, as this would virtually exclude the Act in any case on which 
an Act of the Indian Legislature has any bearing. 5 B. 154. ^ T 
(6) The eases referred to in the section must bo cases to which English Law 
is, in some mea.surc, applicable, but in what measure, is not indicated' 
in the Act. (Ibid.) U 

(c) English Law must be regarded as applicable in the souse intended if the 
• principles recognised by the Plnglish Efjuity Courts are applicable, 

(Ibid,) « Y 

“ The powers and authorities .to which the English law Is appticabte." 

(1) EBtablishment of Supreme Courts in India—Effect of, on tfie administering of 

Law in India. 

(a) At the dale of the grant of the Charter for establishment of supreme 

Courts Ill India, English Equity had become a system which would 
doa' with a body of 'iiiasi common law in a seientific manner, and in 
obedience to known and uniform rules. 5 B, 154. W ■ 

(b) When it applied its method to the detcnniu.ition or constitution of a right, 

even based on Hindu and Mahomedan Law, it administered English 
Law. (Rud ) X 

(c) In this sense “ English Law ” was applicable at the d.ito of the passing 

of the Indian 'IVustce Act, 18G6, to all cases m which peculiarly cquit> 
able doctrines had obtained recognition in the relations between the 
native inhabitants. Those doctrines could not be employed to sub¬ 
vert the native substantive laws, but they aCorded a moans of ame¬ 
liorating them by a system of rules boriowed from the English Court 
of Equity. (Ibid ) Y 

(2) TruBtB in Hindu and English Law—How Courts give effect to them. 

(rt) Tiustb arc recognised m the Hindu as well as in the English system of 
Law. But, while the substautivc Hindu law insists strongly on the 
suppression of fraud and the fulfilment of promises, it fails to furnish 
the detailed rules by which oifeot is to be given to its principles in 
C.ISOS of tiusts 5 B. 154. 2 

(6) If the Court is called upon to give cftcct to a trust in any given case, it 
looks to the Hindu law of property to determine the estate of the 
trustee, but with referenoo to the duties of the trustee and the rights 
of benefioiarios, it is governed by the rules of English Equity. There 
are no others that it can apply. [Ibvl) X 

(c) In meeting an exigency or in taking cognizance of a form of right, not 
directly provided for lu the Shastras, the Court in exercising its,juris¬ 
diction under S, 41 of the Charter Act of 1823, may apply Hindu 
Law. But, taking Hindu Law as one of its data, it applies “English 
Law"' also in the form of equity to all or iicaily all the questions that 
arise. (Ibxd-) B 
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2.-^**May be exervtse4...\aa!d Courts reapecHraly.^* 

Hinda Traits—Povept of High Court under the Indian Trustee Act In respect of. 

la the case of Hindu Trusts, ifc is competent to the High Const to exercise 
summary powers conferred upon it by the Indian Trustee Act (XXVII 
of 1866). 5B.154. , C 


4. When any lunatic or person of unsound mind shall hold any 
Hi h Court ma immoveable property upon any trust or by way of 
oonvOT e8tates°^o^ mortgage, it shall be lawful for the High Court to 
lunatic trustees and make an order that such property be vested in such 
mortgagees , person or persons in such manner and for such estate 

as the said Court shall direct: and the order shall have the same effect 


as if the trustee or mortgagee had been sane, and had duly executed a 
conveyance of the property in the same manner for the same estate* 


5. When any lunatic or person of unsound mind shall bo entitled to 
any contingent right ^ in any immoveable property 
contingOTUights°^ Upon any trust or by way of mortgage, it shall be law¬ 
ful for the High Court to make an order wholly 
releasing such property from such contingent right or disposing of the same 
to such person or persons as the said High Court shall direct; and the 
order shall have the same effect as if the trustee or mortgagee had been 
sane, and had duly executed a deed so releasing or disposing of the 
contingent right. 


(Note). 

“ Shall be entitled to any contingent right.’* 

See notes on S. 2, sujfwn. 


6 . When any lunatic or person of unsound mind shall bo solely 


High Court may 
transfer stock or 
Government secu¬ 
rities of lunatic 
trustees and mort¬ 
gagees. 


entitled to any stock or Govornmont securities, or to 
anything in action upon any trust or l)y way of mort¬ 
gage, it shall be lawful for the High Court to mako an 
order vesting in any pei’son or ixsrsons the right to 
transfer such stock or Government securities, or to 


receive the dividends, interest, or income thereof, or to sue for and recover 
such thing in action, or any interest, in respect thereof ; 


and when any person or persons shall be entitled jointly with any 
lunatic or person of unsound mind to any stock or Government securities, 
or thing in action, upon any trust or by way of mortgage, it shall be law- * 
£ul for the said Court to make an order vesting the right to transfer such 
stock or Government securities, or to receive the dividends, interest, or 
income thereof, or to sue for and recover such thing in action, or any 
interest in respect thereof, either in such i>erson or persons so jointly 
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entitled as aforesaid, or in such last-rfientioned person or persons together 
with any other person or persons the said High Court may appoint. 


7. When any stock or Government securities shall be standing in the 

Power to transfer deceased person whose executor or 

Block or Government administrator is a lunatic or person of unsound mind, 
ed^^rrons?* deoeas- y^hen anything in action shall be vested in any 
lunatic or person of unsound mind as the executor or 
administrator of a deceased person, it shall be lawful for the High Court 
to make an order vesting the right to transfer such stock or Government 
securities, or to receive the dividends, interest, or income thereof, or to 
sue for and recover such tiling in action, or any interest in respect thereof 
in any person or iiorsons the said Court may appoint. 


8 . Whenever any minor shall hold any immoveable property upon 


High Court may 
convoy estates of 
minor trusteou and 
mortgagees. 


any trust or by way of mortgage, it shall be lawful for 
the High Court to make an order vesting such proper¬ 
ty in such person or ixsrsons in such manner and for 
such estate as tlie said Court shall direct, and the 


order shall have tlio same effect as if the minor trustee or mortgagee had 
attained his majority, and had duly executed a conveyance of the property 
in the same manner for the same estate. 


9. Where any minor shall be entitled to any contingent rights in any 
immoveable property upon any trust or by way of mort- 
gage, it shall bo lawful for the High Court to make an 
and morfcgagces. order wholly releasing such property from such contin¬ 
gent right, or disposing of the same to such jierson or persons as 
the said Court shall direct, and the order shall have the same effect as if 
the minor had attained his maiority, and had duly executed a deed so 
releasing or disiiosing of tlic contingenli right. 


(Note). 

l.~** Where any minor....contingent right.” 

See notes on S. 2, SMjjrn. 


10. When any person solely holding any immoveable property upon 
any trust shall be out of the jurisdiction of the High 
convey cs^e*” of Court, or cannot be found, it shall be lawful for the 

‘ <%tra8tee ont of juris- g^id Court to make an order vesting such property in 

diction of Court. , . , in, 

such jKirson or persons, in such manner and for such 

estate as the said Court shall direct, and the order shall have the same 


effect as if the trustee had duly executed a conveyance of the projierty 
in the same manner and for the same estate^. 
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(Note). 

“ For the same estate.” 

See notes on ?, 2, supra. 

11. When any person or-^wsoiis shall hold any immoveable property 
in trust jointly with a i)eison not within the jurisdic¬ 
tion of the High Court, or who cannot be found, it 
shall be lawful for the said Court to make an order 
vesting the property in the person or persons so jointly 
holding, or in such last-montionod person or persons 
together with any other person or persons, in such 
manner and for'-such estate as the said Court aliall direct; and the order 
shall liave the same effect as if the trustee out of the lurisJiction, or 
who cannot lie found, liad fluly executed a conveyance of the property in 
the same manner for the same estate ^. * 


High Court may 
make order where 
persons hold im¬ 
moveable property 
m trust jointly with 

S ar'-ont out of juns- 
iotion. 


(Notep 

" For the same estate. ” 

See notes on S. 2, S74j>i a. 

12. When any person solely entitled to a contingent right in any im- 

Contingent rights i^^oveable property upon any trust shall be out of the 

p||trusteesi . jurisdiction of the High Court, or cannot be found, it 

shall be lawful foi’ the said Court to make an order 
wholly releasing such property from such contingent right, or disposing 
of the same to such [lerson or persons as the said Court shall direct; and 
the order shall have the same effect as if the trustee had duly executed a 
conveyance so releasing or disposing of the contingent right. 


(Note). 

I.—"Contingent rights of trustees.” 

See notes on S. 2, siqyra. 


18* When any person jointly entitled witli any other person or 
persons to a contingent right in any immoveable pro¬ 
perty upon any trust shall be out of the jurisdiction of 
the High Coui-t, or cannot be found, it shall be lawful 
for the said Court to make an order disposing of the 
contingent right of the person out of the jurisdiction, 
or who cannot be found, to the person or persons so 
jointly entitled as afore^d, or to such last-mentioned * 


High Court may 
make order where 
pereons jointly en¬ 
titled with others 
out of jurisdiction 
to contingent right 
in immovoable pro¬ 
perty. 


person or persons together with any other person or persons ; and the order 
shall have the same effect as if the trustee out of the jurisdiction, or who 
cannot be found, had duly executed a conveyance so releasing or disposing 


of the contingent right. 
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14. Where there shall have been two or more persons jointly holding 

any immoveable property upon any trust, and it shall 

When uncertaiti fag uncertain wliich of such trustees was the survivor, 
whicii or .Aevoral _ _ . 

trusteeM survived. it shall be lawful for tlie High Court to make an order 

vesting such property *in such person or persons, 

in such manner and for such estate as the said Court shall direct; and the 

order shall have the same effect as if the survivor of such trustees had 

duly executed a conveyanoo of the property in the same manner for the 

same estate. • 

15. Where any one or more person or persons shall have hold any im- 
When uncertain ™o''oal)le property upon any tnist, and it shall not 

whether last trust oc he Imown, as to the trustee last known to have held 
living or dead. pj.ojjcvty^ whether he bo living or dead, it shall 

be lawful for the High Court to make an ovdci vesting such property in 
such person or persons, in such manner and for sucli estate, as the said 
Court shall direct; anil the order shall li.ave the same effect as if the last 
tmstoe had duly executed a convoya,nce of the projicrty in the same 
manner for the same estate ^. 

(Note). 

/.— **Executed a conveyance of the—estate " 

For notes on “ conve\ancf ” and “ ustatr,” .see S. 2, supra . 

16. When any person lioldinganv immoveable property upon any tnist 
tfisteedios f*hall have died intestate as to such property without 

without heir. shall have died, and it shall not be known 

who is his heir or devisee ^, it shall be lawful for the 
High Court to make an order vesting sucli jiroperty in such person or per» 
sons, in such manner and for such estate, as tlie said Court shall direct; 
and the ordoi shall have tlie same effect as it the heir or devisee of such 
trustee had duly executed a conveyance of the property in the same manner 
for the same estate. 

(Note). 

/.—“ ft shall not be known — devisee ." 

Heir, definition of. 

See uotos on P, 2, supj ( . 

17. When any immoveable property is subject to a contingent right ^ 

in an unborn jierson, or class of unborn persons, who, 
of untornTrustee!**^ coming into existence, would in i-espect thereof 

hold such projierty upon any trust, it shall be law'ful 
for the High Court to make an order which shall wholly release and 
' discharge such property from ‘such contingent right, in such unborn per¬ 
son or class of unborn persons, or to make an order which shall vest in 
any person or persons the estate or estates which such unborn person 
or class of unborn persons would, upon coming into existence, hold in 
such property. 



(Not*). 

I,— Contiagettt right. •• 

See notes on S. 2, siqrra. 




Power to make 
order for vesting es¬ 
tate' on rofusi] oi 
neglect «f trustee to 
convey or rel ase. 


18. In every case where any jierson holds or shall hold jointly or 
solely any immoveable property, or is or shall be en¬ 
titled to a contingent right therein upon any trust, and 
a demand shall have boen made upon such trustee by 
a person entitled to require a conveyance of such pro- 
licrty, or a duly-authorized agent ol such last-mentioned 
person, requiring*'guch trustee to convey the same, or to release such con¬ 
tingent right, it shall be lawful for the Higli Court, if the said Court shall 
be satisfied that such trustee has wilfully refused or neglected to convey 
the said property for tl)o space of twenty-eiglitMays after such demand, to 
make an order vesting sucli pro[)orty in such person or persons, in such 
manner and for such estate as the Court shall direct, or releasing such 
contingent right in such manner as the Court shall direct; and the said 
order shall have the same effect as if the trustee had duly executed a 
conveyance of the property, or a release of such right, In the same manner 
and for the same estate. 


19. When any person to wdiom any iiiimovoable property has been 
Power to convoy conveyed by way of mortgage shall have died without 
in place of mort- having entered into tire possession or into the receipt 

Cf^PQO 

of the rents and profits thereof, and the money due in 
respect of such mortgage shall have been paid to a person entitled to 
receive the same, or such last-mentioned person shall consent to an order 
for the reconveyanco or vesting of such property, then in any of the 
following cases it shall be lawful for the High Court to make an order 
vesting such property in such person or persons, in such manner and for 
such estate as the said Court shall direct, that is to say,— 

when an heir or devisee of such mortgagee shall be out of the jurisdic¬ 
tion of the High Court, or cannot be found: 

when an heir or devisee of such mortgagee shall, uiion a demand by a 
person entitled to require a conveyance of such pro]>orty, or a duly-authoriz¬ 
ed agent of such last-mentioned person, have stated in writing that he 
wiU not odnvey the same, or shall not convey the same for the space of 
twenty-eight days next after a proper deed fdr convoying such property 
shall have been tendered ^ to him by a person entitled as aforesaid, or a 
duly-authorized agent of such last-mentioned person : 

when it shall be uncertain which of several devisees of such mort¬ 
gagee was the survivor: 
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when it shall bo uncertain as to the survivor of several devisees of 
such mortgagee or as to the heir of such mortgagee, whether he be living 
or dead:'" 

when such mortgagee shall liave died intestate as to such property 
and without an heir, or shall have died, and it shall not be known who is 
his heir or devisee: 

and the olHorof tlio said High Court made in any one of the foregoing 
cases shall have the same effect as if the heir or ilovisee, or surviving 
devisee, as the case may be, had duly executed a conveyance of the 
property in tlje same manner and for the same estate. 

• (Notes). 

N B.^-Sec ndtes on S. 20, tn/in. 

#.—** After a proper deed . .tendered.** 

ConveyanceB under the English law. 

See notes on S, 2, vipia- 

20. In every case where tlic Tligli Court shall, under the provisions 
of this Act, be enabled to make an order having the 
pereoTtV convey in ^ convo>'auce of any immoveable property, 

certain cases. or having the effect of a release or disposition of the 

contingent right of any iierson or poi’sons, born or 
unborn, it shall also be lawful tor tlie High Court, should it be deemed 
more convenient to make an order appointing a person to convey such 
property, or lease or dispose of sucli contingent right: 

and the conveyance, or release or disposition of the person so ap¬ 
pointed, shall, when in conformity with the terms of the order by which 
he is appointed, h.we the same eff ect, in conveying the property, or releas¬ 
ing or disposing of the contingent right, as an order of the High Court 
would in tho particular case have had under the provisions of this Act. 

In every case where the High Court shall, under the provisions 
of this Act, be enabled to make an order vesting in any person or persons 
the right to transfer any stock transferable in the books of any company 
or society established or to be established, it shall also be lawful for the 
High Court, if it bo deemed more convenient, to make an order directing 
the secretary or any officer of sueli company or society at once to transfer, 
or join in transfening, the^tock to the iierson or persons to be named in 
the order: 

and this Act shall be a full and complete indemnity and discharge to 
all companies or societies and their officers and servants for ail acts done 
or permitted to be done pursuant thereto. 
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(Notbs). 

U~** Power to appoint person to convey in certain cases. ’' 

PerBons out of jurisdiction and under other disabilities-Court's .power ti 
appoint person to convey property on behalf of. 

(a) Where property haa been, by an order of Court, directed lo bo sold anc 
whore some of the parties interested in such property are either out Oi 
the jurisdiction, married woma'i or minors, and the place of abode oi 
others of them is unknown, the Court wil', on petition, uiulcr the 
Indian Trustee Act appoint a person to convoy the intcie-st of siifli per- 
• sons to iny purchaser, notwithstanding that, at the tunc the ordoi is 

applied for, no contract for the sale of the property has been ent red 
into. 7 C. 32. J) 

(i>) But the’Court cannot make an order with respect to the interest of a party 

who has not been served, and who has not entered appoaiancc, {Ibui.)E 

• 

21. When any poison or persons sliall bf jointly entitled with any 

person out of the jurisdiction of the IJigh Court, 
Whe 1 trustees of , i i p i t ., 

stock or Govern- "'"o cannot be found, or concennnjj wdiom it 

moiit securities shall be uncertain whether ho be living or dead, 
Joined wiI h trustees , . i ... 

'■ but of ju”ibdietiou. ^ stock or (.loverninont securities oi thing m 

action upon any tiust, it shall he lawful for the said 
Court to make an order vesting the right to transfer such stock or 
Government securities, oi to receive the dividends, interest, or income 
thereof, or to sue for or recover such thing in action or any interest in 
respect thereof, either m such person or persons so lointly entitled as 
aforesaid, or in such last-mentioned jierson or persons togethei with any 
person or persons the said Court may apjioint. 

When any sole trustee ol any stock, Goveinment securities, or thing 
in action shall be out of the jurisdiction of tliu said Court, or cannot ho 
found, or it shall be uncertain whether ho be living or dead, it shall bo 
lawful for the said Court Lo make an oidei icstingtho riglit to transfer 
such stock or Government securities, or to receive the duiiicnds, interest, 
or income thereof, or to sue for and leeovcr such thing in action, or any 
interest in respect thereof, in any person or persons the said Court may 
appoint. 


22. Where any sole trustee of any stock, Goveinment securities, or 
thing in action, shall neglect or refuse to transfer such 
Bt^^”eto''^'^refu8efe s^'O^k or Government securities, or to receive the divi- 
to transfer. dends, interest, or income thereof, or to sue for or 

recover such thing in action, or any interest in resjiect 
thereof, according to the direction of the persorf absolutely entitled there¬ 
to, for the space of twenty-eight days next after a rociuost in writing for 
that purpose shall have been made to him by thejjerson absolutely entitled 
thereto, it shall be lawful for the High Cout to make an order vesting the 
sole right to transfer such stock or Government securities, or to receive 
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the dividends, interest, or income thereof, or to sue for and recover such 
thing in action, or any interest in respect thereof, in such jwrson or persons 
as the said Court may appoint. 

28. Where any one of the trustees of any stock, Government securi- 

When one of thing in action, shall neglect or refuse to 

several trustBes of transfer such stock or Government securities, or to 

to transferor receive the dividends, interest, or income thereof, or 

and pay over divi- to sue for or recover such thing in action according 
donos* * • 

to the direction of the person absolutely entitled 

thereto, for the space of twenty-eight days next after a request in 

writing for that purpose shall have been made to him by such person, it 

shall be lawful for the High Court to make an order vesting the right to 

transfer such stock or Government securities, or to receive the dividends, 

I 

interest, or income thereof, or to sue for and recover such thing in action, 
in the other trustee or trustees of tlie said stock, Government securities, 
or thing in action, or in any person or persons whom the said Court may 
appoint jointly with such other trustee or trustees. 


24. When any stock oi Government securities shall be standing in 
When stock oto., name of a deceased person, and his executor 

standiDR in name of or administrator shall be out of the jurisdiction of the 
deceased person. High Court, or cannot lie found, or it shall be uncer¬ 
tain whether such executor or administrator he living or dead, or such 
executor or administrator shall neglect or refuse to transfer such stock or 
Government securities, or receive the dividends, interest, or income there¬ 
of, according to the direction of the person absolutely entitled thereto, for 
the space of twenty-eight days next after a request in writing for that 
purpose shall have been made to him by the person entitled as aforesaid, 
it shall be lawful for the said Court to make an order vesting the right to 
transfer such stock or Government securities, or to receive the dividends, 
interest, or income thereof, in any person or persons whom the said Court 
may appoint. 


26. Where any order shall have been made under this Act vesting 
^ ^ ^ tlie right to any stock or Government securities 1 in any 

vert^* legal nght person or persons appointed by the High Court, such 
to transfer stock, legal right shall vest accordingly, and thereupon the 
lierson or persons so appointed are hereby authorized 
and empowered to execufe all deeds and ix)wer8-of* attorney, and to 
perform all acts relating to the transfer of such stock and Government 
securities into his or their own name or names or otherwise, or relating to 
the receipt of the dividends, interest, or income thereof, to the extent and 
in conformity-with the terms of such order. 

• 
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lodemnity. 


All complies and associations wh*atever, and all persons, shall be eqttal- 
ObUgationtooom l>ottad and oomiiellable to'comply with the reqnisi- 
ply with requisition tions of suoh person or persons so appointed as aforesaid, 
of person invested, extent and in confirmity with the terms of such 

order, as such companies, associations, or persons 
would have been bound and compellable to comply with the requisitions 
of the person in whose place such appointment shall have been made, and 
shall be equally indemnified in complying with the re¬ 
quisition of such person or persons so appointed as 
they would have been indemnified in complying with the requisition of 
the person in whose place such appointment shall have been made. 

After notice in writing of any such order of the High Court concern- 

^ ing any stock or Government securities shall have been 
Termination of . l i p , * 

powers of person given, it shall not be lawful for any company or 

replaced. association, or any person having received such notice, 

to act upon the requisition of the person in whoso place 

an appointment shall have been made, in any matter relating to the 

transfer of suoh stock or Government securities, or the payment of the 

dividends* interest, or income thereof. 

(Notes). 

“ Where any order...Government securities.” 

(1) Vest, meaning of. 

See notea on Sec 2, supra. F 

(2) Distinotlon between “ Vested ” “ and contingent.” 

See notes on See. 2, supra. Q 

26. Where any order shall have been made under this Act by the 
High Court, vesting the legal right to sue for or re- 
Effoet of order cover any thing in action, or any interest in respect 
in thing in action. thereof, m any person or persons, such legal right shall 
vest accordingly, and thereupon it shall bo lawful for 
the person or persons so appointed to carry on, commence, and prosecute, 
in bis or their own name or names, any suit or other proceeding for the 
recovery of such thing in action, in the same manner in all respects as 
the person in whose place an appointment shall have been made could 
have sued for or recovered such thing in action. 

Where any person shall neglect or refuse to transfer any stock 
or Government securities, or to receive the dividends, 
interest, or income thereof, or to sue for or recover 
anything in action, or any ihterest in respect there¬ 
of, for the space of twenty-eight days next after an 
order of the High Court for that purpose shall have 
been served upon him, it shall be lawful for the said 
Court to make an order vesting all the right of such person to transfer 


27. 


On neglect to tran¬ 
sfer stock, &o., for 
twenty-eight days, 
order nisme vesting 
right to transfer in 
SQoh person as Court 
appoints. 


i 
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such stock or Government securities, or to receive the dividends, interest, 
or income thereof, or to sue for and recover such thing in action, or 
any interest in respect thereof, in such person or persons as the said 
Court may appoint. 


28. When any stock or Government securities shall be standing in 
the sole name of a deceased person, and his executor 

Similar order on a,dministrator shall refuse or neglect to transfer such 

like neglect by cxe- . . . , . 

outor. stock or Government securities, or receive the divi¬ 

dends, interest, or income thereof for the space of 
twenty-eight days next after an order of the High Court for that purpose 
shall have been served upon him, it shall be lawful for the said Court to 
makp an order vesting the right to transfer such stock or Government 
securities, or to receive the dividends, interest, or income thereof, in any 
person or jiersons whom the said Court may appoint. 


29. When any order being or purporting to lie under this Act shall be 
Legal right to made by the High Court, vesting tho right to any stock 
transfer stock to qj. Government securities, or vesting the right,to trans- 
pomtod for any stock or Government securities, or vesting the 

Court right to call for tlio transfer of any stock or Govern¬ 

ment securities, in any person or jiorsons, in every such case the legal 
right to transfer such stock or Goviiinrnent socuiitios shall vest accord¬ 
ingly ; 

and tho person or persons so appointed shall bo authorized and em¬ 
powers of person powered to execute all deeds and powers-of-attorney,and 
appointed. to perform all actsrelating tothe transfer of suchstockor 

Government securities into his or tlieir own name or names or otherwise, to 
the extent and in conformity with Ihe terms of the order. 


All companies and associations, and all persons, shall be equally 
Obligation to hound and co. 'jjellaldo to comply with the requisi- 


oomply with 
roquisitio''s. 


to 

his 


tions of such person or persons so appointed as afore¬ 
said, to the extent and in conformity with the terms of 
such order, as such companies, associations, or persons would have been 
bound and compellable to comply with the requisitions of the person in 
whose place such appointment shall have been made. 


30. When any minor shall be solely entitled to any 

Power to make stock or Government securities upon any trust, it shall 
order for transfer or ,,,,, 

receipt of dividends he lawful for the High Court to make an order vestmg 
nLne*^° of ^minor person or jjersons the right to transfer such stock 

trustee, or Government securities, or to receive the dividends! 

interest, or income thereof. 
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Whon decree 
made for sale of im¬ 
moveable property 
for payment of 
debts. 


When any minor shall be entitled jointly with any other person or 
per^ns to any stock or Government securities upon any trust, it shall be 
lawful for the said Court to make an order vesting the right tQ transfer 
such stock or Government securities, or to receive the dividends, interest, 
or income thereof, either in the person or persons jointly entitled with the 
minor, or in him or them together with any other person or persons the 
said Court may appoint. 

31. When a decree or order shall have boon made by the High 
Court directing the sale of any immoveable property 
for the payment of the debts of a deceased person, 
every person holding such property, or entitled to a 
contingent right therein, as heir, or under the will 

of such deceased debtor, shall bo doomed so to hold 
or be entitled (as the case may bo) upon a trust within the meaning of 
this Act 1: 

and the High Court is hereby empowered to make an order wholly 
discharging the contingent right, under the will of such deceased debtor, of 
any unborn person. 

(Note). 

Shall be—meaning of this Act. ” 

Trust for payment of debts- 

For detailed iiotoH in respect of particulars in connection with-, See 

notes on Ss- 11, and 15 of Indian Trusts Act (II of 1882). H 

32. When any decree or order shall have been made by the High 
Court, whether before or after tlie passing of this Act, 
directing the sale of any immoveable projierty for any 
purpose whatevei, every person holding such property, 
or entitled to a contingent right therein, being a party 

to the suit or pioceeding in which such decree or 
order shall have been made, and bound thereby, or being otherwise bound 
by such decree or order, shall be deemed so to hold or be entitled (as the 
case may bo) upon a trust within the moaning of this Act ^. 

In every such case, it shall be lawful for the High Court, if the said 
Court shall think it oxixidient for the purpose of carry¬ 
ing such sale into effect, to make an order vesting 
such property or any part thereof, for such estate as 
the Court shall think fit, either in any purchaser or 
in such other person as tjjie Court shall direct. 

Every such order shall haVe the same effect as if the person so hold¬ 
ing or entitled had been free from all disability, and 
Effect of Older. executed all proper conveyances and assign¬ 

ments of such property for such estate 


Holding immove¬ 
able property, the 
sale of which has 
been ordered by High 
Court. 


Order for vesting 
estate in lieu of con¬ 
veyance by party to 
suit in order to carry 
out sale. 
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* (ilote). 

/.—" Shalt be.... this Act. ” * 

Trnstees for sale. 

Aa to liabilities and disabilities, &c. of-See notes on Ss. 4,11,22, 87 

to 39, 52 and 63 of Indian Trusts Act {II of 1882). I 

33. Where any decree or order shall be made by the High Oourtfor 
the specific performance of a contract concerning any 
Court to declare immoveable property, or for the partition or exchange 

trastees^o^iramove- immoveable properly, or generally when any 

able property com- decree shall be made for the conveyance of any im- 
prised m suit, and as ,, i 'iu ■ • • i. f i.i 

to interests of per- nioveablo property, either in cases arising out of the 

sons^unborn. doctrine of election or otherwise, it shall be lawful for 

the said, Court to declare that any of the parties to the 
said suit, wherein such decree is made are trustees of such property, or 
any part thereof, within the meaning of this Act, or to declare concerning 
the interests of unborn persons who might claim under any party to the 
said suit, or under the will or voluntary settlement of apy person de¬ 
ceased who was during his lifetime a party to the contract or transac¬ 
tions concerning which such decree is made, that such interests of un¬ 
born persons are the interests of persons who, upon coming into existence, 
would be trustees within the moaning of this Act. 

Thereupon it shall be lawful for tho High Court to make such order 
or orders as to tho estates, rights, and interests of such persons, born or 
unborn, as the said Court might, under the provisions of this Act, make 
concerning the estates, rights, and interests of trustees born or unborn. 


34. It shall be lawful for tlie High Court to make declarations and 


Power to direct 
how right to tranhfor 
stock shall bo exor¬ 
cised. 


give directions concerning the manner in which the 
right to any stock. Government securities, or thing in 
action vested under tho provisions of this Act shall be 
exercised, and thereupon the person or persons in 


whom such right shall be vested shall be compellable to obey such- direc¬ 


tions and declarations by the same process as that by which other orders 


under this Act are enforced. 


3S. In all cases in which it shall be expedient to appoint a new trustee 
or new trustees, and it shall be found inexpedient, diffi- 
m^Tordera^^in^ i’^pi'a-cticable so to do without the assistance of 

Sg new tiuatees i. the Higlf Court, it shall be lawful for the said Court to 
make an order appointing a new trustee or new trustees, 
whether there be any existing trustee or trustees or not at the time of 
making such order, and if there be such trustee or trustees, either in substi¬ 
tution for, or in addition to, him or them. 
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The person or persons who, upon the making of such or(^r, shall be 
^ ^ trustee or trustees shall have the same rights and 

trustMs 2 . ° powers as he or they would have had if appointed by 

decree in a suit duly instituted. 

(Notes). 

General. 

Nature and source of section. 

*(a) The Act (XXVII of 18C6) S. 35 iR analagi us to the English statute 13 & 
14, Viotona Chapter 60 : The terms of the section arc almost identical 
^th the terms of S. 32 of the English Act. 6 N.W.P. 54 (56). J 

(6) In cases to which English Law is applicable, Courts in India although they 
may not be bound to accept the rulings of the highest Gourfe in 
England, cannot but regard such rulings as important authorities. 
(Ibul.) K 

I.—** Power to Court to make order appointing new trustees. ” 

'(1) Appointment of new trustees—Rules. 

See notes on Ss. 60, 73 and 74 of the Indian Trusts Act. L 

(2) Application for removal of trustee—Grounds therefor—Institution of suit. 

{a) Where an application was made to the High Court, under S. 35 of Act 
XXVII of lf-66 for removal of certain trustees under a will on the 
grounds inter aim of non-payment of legacies, misappropriation, waste 
and broach of trust, it was held that matters mentioned above arc 
much too grave to bo disposed of on a mere application. 6 N.W.P. 
54 (56). M 

(6) Where, in such cases, there is also opposition for the appointment of new 
trustees, the applicant should be referred to a regular suit, (Ibtd.) N 

(c) The Court of Chancery in England has considered the scope and odcct of 
the corrospuudiug section in the English Act and has hold that the 
Court cannot under that section ruuiovc a trustee who is willing to 
act, and that if there bo ground for removing a trustee for miscoudnot 
or other causes, the application to Court should bo by bill. {Ibid.) 0 

2.—** Powers of new trustees. ” 

Bee notes on Ss. 73 and 75 of the Indian Trusts Act (II of 1882). P 

36. It shall be lawful for the High Court, upon making any order for 
appointing a new trustee or new trustees, either by 
v^iTtom^ovelbS the same or by any subsequent order to direct that 
property in new immoveable property subject to the trust shall* 

trustee. person or persons who, upon the appoint¬ 

ment, shall be the trustee or trustees, for such estate as the Court shall 
direct 
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Suoh^rder shall have the same effect as il the person or persons, who, 
before such order, was or were the trustee or trustees (if any), had duly 
executed proper conveyances of such property for such estate. 

“ Thataay Immoveable property .. ../or such estate shall direct ," 

Yestlng of trait property In new traiteei. 

Beo notes on S.jTS of the Indian Trusts Act (Act II of 1882). Q 

87. It shall be lawful for the High Court, upon makirfg any 
order for appointing a now trustee or now trustees, 
either by the same or by any subsequent order, 
to vest the right to call foi a transfer of any stock or 
‘ Government securities subject to the trust, or to re¬ 

ceive the dividends, interest,* or income thereof, or to sue for or recover 
any thing in action subject to the trust, or any interest in respect thereof, 
in the person or persons who, ujwn the api)ointment, shall be the trustee 
or trustees. 


Power to Court to 
vest right to sue in 
now trustees i. 


“ Power to Court to vest right to sue In aew trustees.' 

See notes on 8. 75 of the In nan Trusts Act (II of 1862) 


R 


38. Any such appointment by the Higli Court of new trustees, and 
Old trustees not conveyance or transfer as aforesaid, shall 


discharged from ha 
bility 1. 


operate no further or otherwise as a discharge to any 
former or continuing trustee, than an appointment of 
new trustees under any power for that purpose contained in any instru¬ 
ment would have done. 


/. -" Old trustees not discharged from liability. ” 

See note, on see Ss>. 78 and 76 of the Indian Trusts Act (II of 1882), 


S 


39. An order under any of the hereinbefore contained provisions, for 
Who may apply. appointment of a now tiustee or new trustees, or 

concerning any immoveable proiierty, stock, or Govern¬ 
ment securities, or thing in action subject to a trust, may be made upon 
the application of any jwrson, f beneficially interested in such immoveable 
property, stock. Government securities, or thing in action, whether under 
disability or not, or ujson the a])plioation of any person duly appointed as 
a trustee thereof; and an order under any of tlie provisions hereinbefore 
contained, concerning any, immoveable property, stock, Government 
securities, or thing in action subject to a mortgage, may be made on the 
application of any person beneficially interested in the equity of redemption, 
whether under disability or not, or of any person interested in the monies 
secured by such mortgage. 
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t>—** An order, ,..tor appointment ot*new trustee, maybe mmtb upon the 

application ot any person. ’* 

(1) Applioation for now trustees. , 

See notes on S. 74 of the Indian Trusts Act, (II of 1882). 

(2) Trustees for partnership business—Close of partnership business and sale 
thereof by new trustee appointed—Deed of transfer by new trustee to vendee. 

On the closing of a partneiship bnsitioss suhjfct to a trust, the shareholders 
appointed A a now trustee to soil the business, who accordingly sold 
* it to B. In^ the meanwhile, the old trustees had loft the country. 

Where an application with consent of all parti s, was put in that A 
' might sign the deed of conveyance to B, it was held that if was 

necessary to show that the old trus ecs had no lion on any other 
property in the busmens before the order asked for could 
be made. In the matter of b’ort Gloucestet Mills Co , v. lioiXstee, 
0.0. 2G0. . U 

40. When any person shall deem himself entitled to an order under 
Applicati m may pi'ovisions hereinbefore contained, it shall 

be by petition 1. he lawful for him to present a iiotition to the High 
Court for such order as he may deem himself entitled 
to, and he may give evidence by affidavit or otherwise in support of such 
petition before the said Court, and may serve such person or persons with 
notice of such petition as he may deem entitled to service thereof. 


" Application may be by petition.” 

(Note). 

See Notes on S. 74 of the Indian Trusts Act (TI of 1882). 

41. Upon the hearing of any such petition, it shall be lawful for the 

Whatmaybedone High Court, should it be deemed necessary, to 

upon petition. direct a reference to one of the Judges of the Court to 

inquire into any facts which require such an investi¬ 
gation, or it shall be lawful for the said Court to direct such petition to 
stand over, to enable the petitioner to adduce evidence or further evi¬ 
dence before the Court, or to enable notice or any further notice of such 
petition to be served upon any person or persons. 

„ , ,. 42. Upon the hearing of any such petition, it 

Court may dis. , „ , , , , , rr- ^ n j. i. v • u 

miss petition wither shall be lawful for the High Court to dismiss such 

without costs. petition with or wuthout costs, or to make an order 

thereupon in conformity with the provisions of this Act. 

48. . Whensoever in any cause or mairter,’ either by the evidence 
adduced therein, or by the admissions of the parties, or 

ordeTi?oauBe.™*^* report of one of the Judges of the Court, the facts 
necessary for an order under this Act shall appear to 

the High Court to be sufficiently proved, it shall be lawful for the sMd 
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OrJera by High 
Court founded on 
certain allegations 
oonolusiTe evidence 
of matter contained 
therein. 


Court, either upon the bearing of ‘the said cause or of any petition or 
api:^cation in the said cause or matter, to make such order under this 
Act. 

r 

44. Whenever any order shall be made under this Act by the High 
Court for the purpose of conveying any immoveable 
property, or for the purpose of releasing or disposing 
of any contingent right, and such order shall be found¬ 
ed on an allegation of the personal incapacity of a 
trustee or mortgagee or an allegation that a trustee or 
the heir or devisee of a mortgagee is out of the juris- 
dic^on of the High Court, or cannot be found, or that it is uncertain which* 
of several trustees, or which of several devisees of a mortgagee, was the 
survivor, or whether the last trustee, or the heir, or last surviving devisee 
of a mortgagee, bo living or dead, or on an allegation that any trustee or 
mortgagee has died intestate without an heir, or has died, and it is not 
known who is his heir or devisee, then in any of such cases the facts that 
the Hight Court has made an order upon such an allegation shall be 
conclusive evidence of the matter so alleged in any Court of Civil Judicature 
upon any question as to the legal validity of the order : 

Provided always that nothing heroin contained shall prevent the High 
' Court directing a re-conveyance of any immoveable 

property conveyed or assigned by any order under 
this Act, or a re-disposition of any contigent right 
conveyed or disposed of by such order; and it shall be 
lawful for the said Court to direct any of the parties to 
any suit concerning such property or contingent right, to pay any costs 
occasioned by the order under this Act, when the same shall appear to have 
been improperly obtained. 

48. It shall be lawful for the High Court to exercise the powers herein 
conferred for the purpose of vesting any immoveable 
property, stock, Government securities, or thing in 
action, in the trustee or trustees of any charity or society, over 
which charity or society the High Court would have jurisdiction upon 
suit duly instituted, whether such trustee or trustees shall have been 
duly appointed by any power contained in any deed or instrument, or by 
the decree of the said Court, or by order made upon a petition to the said 
Court. 

46. Where any minor or person of unsound mind shall be entitled 
•Money of minora Money payable in discharge of any immoveable 

property, stock, Government securities, or thing in 
paid into CJourt. action conveyed or transferred under this Act, it shall 
be lawful for the person by whom such money is 
payable to pay the same into the High Court, in trust in any cause then 


Powers as to re¬ 
conveyance of im¬ 
moveable property, 
&o. 


Trustee of charity. 
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depending odnoerning such money, or *if there shall he no such cause, to the 
oi^t of. such minor or person of unsound mind, subject to the order or 
disposition of the said Court; , 

and it shall be lawful for the said Court, upon petition in a summary 
way, to order any money so paid to be invested in Government securities, 
and to order payment or distribution thereof, or payment of the di^dends 
w interest thereof, as to the said Court shall seem reasonable. 

17. Where, in any suit commenced or to be commenced in the High 
* Court, it shall be diade to appear to the Court that 

Court may make diligent search and enquiry have been made, after any 
tirastoe^*^ absence ot - pgi-gon made a defendant, who is only a trustee, to 
serve him with the process of the Court, and that he 
cannot be found, it shall bo lawful for the said Court to hear and deter* 
mine such cause, and to make such absolute •decree therein against every 
person who shall appear to it to bo only a trustee, and not otherwise 
concerned in interest in the matter in question, in such and the same man* 
,ner as if such trustee had been duly served with the process of the Court, 
and had appeared at the hearing of such cause: 

Provided always that no such decree shall bind, affect, or in any wise 
prejudice any person against whom the same shall be 
made, without service of process upon him as aforesaid, 
his heirs, executors, or administrators for or in respect 
of any estate, right, or interest whicli such ^jerson shall 
have at the time of making such decree for his own use or benefit, or other* 
wise than as a trustee as aforesaid. 

48. Every order to be made under this Act, which shall have the 
effect of a conveyance of any immoveable property, or 
a transfer of any such stock, Government securities, 
or thing in action as can only be transferred by stamp* 
ed deed, or for the transfer of which a stamp is neces¬ 
sary, shall bo chargeable with the like amount of stamp-duty as it would 
have been chargeable with if it had been a deed executed, or a transfer 
mode, by the person or persons holding such property or entitled to such 
stock. Government securities, or thing in action. 

Every such order shall be duly stami)ed for denoting the payment 6f 
the said duty. 

40. The High Court may order the costs and exi^enses of and relating 
to petitions, orders, directionSj conveyances, and trans* 
made in pursuance of this Act, or any of 
them, to be paid and raised out of or from the immove* 
able or moveable property, or the rents or produce thereof, in respect of 
which the same respectively shall be made, or in such manner as the said 
Court shall think proper. 


Oidkrs under Act 
chargeable with 
same stamp-duty as 
deeds of conveyance. 


Decree not effec¬ 
tive without service 
of process. 
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80. Upon any petition being presented under this Act to the High 
Court concerning a person of unsound mind, it shall 
be lawful for the said Court to make an order directing 
an enquiry whether such person is or is not of unsound 
mind, and incapable of managing himself and his 
affairs. 


Power to order 
enquiry concerning 
person ot unsound 
mind. 


ESect of order. 


Such order shall have the same effect as the like order made under 
section 1 of Act XXXIV of 1858 (to regulate proceeding 
tn Lunacy %n the Courts of Judicature established by 
Boyal Charter), and the enquiry directed to be made shall be made in all 
respects in the manner declared and prescribed for making enquiry under 
the last mentioned Act. 


Postponement of 
order ponding en¬ 
quiry, 

concluded. 


The High Court may postpone making any order 
upon the fietition presented as aforesaid, until any 
enquiry so directed to be made shall have been finally 


Suit may be direct 

ed. 


81. Upon any petition under this Act being presented to the High 
Court, it shall be lawful for tlie said Court to postpone 
making any order upon such ijetition, until the right 
of the petitioner shall have been declared in a suit 
duly instituted for that purpose. 

52. Every order made or })urporting to be made under this Act by 
Indemnity to per- High Court shall be a complete indemnity to all 

sons obeying orders persons whatsoever for any act done pursuant there¬ 
under Act. shall not be necessary for such persons to 

enquire concerning the propriety of such order, or whether the High Court 
has jurisdiction to make the same. 

83. Any order made by the Pligh Court under this Act shall have the 
Execution and same off'oel, and be executed in tho same manner, as a 
decree. 


edect of ordom. 


Short title. 


54. This Act may bo cited as 
Act, 1866. ” 


The Indian Trustee 
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TJa STEKS’ AND MORTGAGEES’ POWliJKS 

ACT. 


liECKlVKl) THE 


ACT XXVITT OF 186(3. 

G.-G.’s Assent on the ‘24th Octohek I8()() 


All Acl to (fioc Triistitas, Moriifwjces, muJ othe\s, in cases iou'litcli Hm/lisk 
Lav IS apidieable, ceitaui imrers note cominojihj inserted in Si’flle,- 
nu’uts, MorU/iuies, ami Wills, and lo amend the- Lav of pioperin, and 
relieve Ttuslees. 


.WllEEEAS il is oxpodiont that, in cases to which Hnfihsh law is 
IVcimblc aDJilicablo, certain jiowers and provisions usii.iJly inseit- 

ed in settlements, inoitgafies, uills, and otlir'r instru¬ 
ments, should he made incident to the estates ol the jicrsons inteicstod 
so as to dispense with the necossitv ot inserting the same in tcims in ovei y 
such mstruniont, and that in such cases trustees should ho relieved , It is 
enacted as follows.— 


(Note). 

" Estates ot the persons interested. ” 

Estates in English Law—Their creation—“ Words of Limitation ’’ necessary for 
their creation. 

See S. 2 of the Indian Tiustee Act (XWII of 18GG). 

IntcrpioUtion- 1. In the consllucfion of this Act, unless there 

he something repugnant in the suhject or context,— 

“ Immoveahle property ” shall include land I, any henelit to arise 
out of land , and things attached to the earth oi permanently fastened 
to anything which is attached to the eaiiih . 

" Mortgage ” shall he taken to include every instrument hy virtue 
whereof immoveahle iiroperty is in any nuumer conveyed, pledged, or 
charged as secuiity for the repayment of money or money’s worth lent, 
and to be reeonveyed or released on satisfaction ol the deht^. 

“ Mortgagor” shall ho taken to include every peison ® hy whom any 
such conveyance pledge, or charge f as aforesaid shall he made: 
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“ Mortgagee ” shall ho taken to include every person to whom or in 
whose favour any such conveyance, pledge, or charge as aforesaid is made 
or transferred ® : and 

“ High Court ” means any Court established or to he established 
under Statute 24 and 25 Vic., cap. 104, and includes the Chief Court of the 
Panjab. 


(Notes). 

I .—“ Immoveable property .... land. ’' 

M. B.—See notes on S. '2 of the Indian Trustee Act (XXVII of 1866). 

(1) Definition of immoveable property. 

The delinition of—, given m the section is taken fiom the GcnorBl Clauses Act, 
S. 3 (Act. X of J897), ■ B 

(2) Land—Significance of the word—Eoglieh Law. 

(a) The popular hense of the word “ land ” is not so extensive as its legal mean¬ 
ing, which includes not only the mere surface soil, but all above and 
below it, Goodevo U P. p. 9 (4th Ed.) . C 

(1)) By the grant of the land or ground itself all that is nap} a, as, houses, 
trees, and the like, is granted; and also all that is infra, as, mines, 
earth, clay, quarries, and the like. Shep. T. 90. D 

(c) A structure on the land, as a house, or trees growing out of it, arc legally 

included under the term “land," and so is everything lying beneath 
its surface, as ores, fossils, mines,etc, Allnway v. Wagstaff,4.li. and 
N. 307 ; A. G. v. Toinhne, 5 Ch. D. 750. E 

(d) (i) Where land is covered by water and where the owner of the land makes 

a grant thereof to another, the grant cannot pass a right to the 
water, for “ there is no property in water,'* 2. Bl. 18. F 

(ii) “ Water is a moveable wandering thing, and must of necessity continue 

common by the law of nature, so that one can only have a temporary 
transient usufructuary property therein , w'hereforc, if a body of water 
runs out of one’s pond into another man’s, ho has no right to reclaim 
it, but the land which that water covers is permanent, fixed, and im¬ 
moveable, and, (hcrefoic, in this ho may have a certain substantial 
property of which the law will take notice and not of the other, 2 Bl. 
18. See, also, Co. Litt. 4 a and 4 6. Q 

(e) But a grant of the land carries with it all rights in respect of the use of the 

water, sub]oot to such rights, if any, as are vested in third persons. 
While a grant of water, without the land covered by it, passes aright 
of fishery only.» 4 Cruise Dig , p. 268. H 

(3) Extensive meaning of the word “ land” sometimes cut down by context. 

(«) Where “ land” is spoken of in plain contradistinction to houses, it will not 
be taken to comprise other things. So, mines lying under a piece of land 
may be excepted out of a conveyance of such “ land.” Shep.T,94. I 
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“ Immoveable property...land ’'—(Ontcludedi. 

{b) On the other hand, under a gift or grant of a “ house,” or, of a “ messuage,” 
land commonly occupied with it will not pass unless immediately 
annexed to and enjoyed with the house, as outbuildings, orchard, gard¬ 
en, and curtilage (or courtyard). (Ibtd.) J 

(4) Purchase of land by Railway Companies—what passes under the purchase. 

Where a Railway Company purchases la-id under the Railways Clauses Consol¬ 
idation Act, the Company is rot entitled to the minerals unless ex¬ 
pressly purchased, and minerals arc deemed to be excepted out of the 

• conveyance unless expressly named and conveyed. 8 and 9 Vic.C. 20, 

S, 77. K 

(5) Signiflcance of the word “ land ” under statutes. 

(n) Unijfb Conveyancing and law of Puopebty Act 1881. 

Under—, unless a contrary intention appeals, the woid “land ” includes land 
of any tenure, and tenements and hereditaments, corporeal or inoor. 
poreal, and houses and other buildings. 44 and 45 Vic. C. 41, S. 2. L 
{b) UNDER Acts PASSED AFTER THE YEAR 1850. 

In every act passed after the year 1850, the expression “ land ” shall, unless 
the contrary intention appears, include messuages, tenements, and 
hereditaments, houses and buildings, of any tenure. Interpretation 
Act 62 & 63 Vic. C. 03, S. 3. M 

2.—“Any benefit to arise out of land. '* 

(1) Scope of the expresBion “ land ” under EngliBh Law. 

Under the English Law, the expression “ land ” includes all that would be 
“ real property” and possibly many things which are in the nature 
of benefits or rights arising out of land, such rights being termed 
“ incorporeal rights ”. I'l B.L.R. 264 (P. C.) K 

(2) Toda giras hak, included in the conception of immoveable property. 

Toda giraa hak, which is a right lo receive an annual payment, and which 
attaches to the inamdar into whose hands the village may pass, is an 
interest in immoveable property and as such it is a benefit which arises 
out of land. 8 M.I.A. 1, 23 A. 209. N. W. P. H. C. B. (1807) 03 

(F.B.) 0 

( 3 ) Haq I-chabarum, an incident attaching to iand. 

Similarly—, or liability to pay customary dues is an incident attaching to land 
and where the land is alienated, it can be enforced against the vendee 
unless it is limited to right available only as against the vendor. 13 
B.L.R. 254 (P.C.). P 

(4) Allowances charged on immoveable property. 

Annual—, are included within the definition of immoveable property.28 B. 22. Q 

(5) Hereditary offlees—Hindu Law. 

Under the Hindu Law, hereditary offices ire considered to be immoveable 
property. 9 B.H.C.R 99; 13B.L.R 254 (P.C.). R 

(C) Interest of “ widow” in immoveable property—Hindu Law. 

Under the Hindu law, the life interest of a Hindu widow in the income of her 
husband’s immoveable property is construed as immoveable. 23 B, l.g 
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2.—“ Aay benefit to arl&e out of tand”—{C(mhnved). 

(7) Hat, a benefit arising out of land. 

A hat is—and as such it is included in the notion of immoveable property. 
22 0. 752. T 

(5) So, a lease of a hat must be made .as provided in S. 107 of the Transfer of 
Property Act (IV of 1882). (Ibid,) U 

(8) Other examples of benefits, construed as immoveable property. 

Rights of common, rights of way, and other profits m n/icno sofo, rents, pen¬ 
sions, and annuities secured upon land would fall withm Che term 
“immoveable property.” Gour’s Tr. Pro. Act, p. 37, Vol. I. Y 

(0) Claim to maintenance, if included in the notion of immoveable property. 

A claim to maintenance, if charged on the family property of the person 
.ag,im&t whom it is claimed, is a species of property 2111. 387. W 

(10) Debt secured by a mortgage of immoveable property—Nature of—Divergent 
views of High Courts. 

(rt) HownAY Hioii CouiiT. 

In cases decided under the Code of Civil Procedure (Act XIV of 1882), a debt 
seemed by a mortgage of immoveable propertj his been regarded as 
moveable property, because it is a “ debt not secured by a negotiable 
instrument ’ within the meaning of S. 2G.8 of the Code. 10 B. 414 ; 
1913. 121 . 21 B. 22G; 4 Bom. L R. 18 (S C.); 26 B. 300,9 B 64. X 

(b) Calcutta hlTf.H Court. 

(i) In one case the High Court observed thus;—“A mortgage is not a mere 

debt, it represents a substantial interest in the moitgagod property 
vtz., the right of selling it under certain conditions in realisation of 
the debt’’. In this case, it was held th<at such a debt fell into the 
category of immoveable property. 9 C. 511. Y 

(ii) But the High Court held contra in the following subsequent cases •—12 C 

546,20 C. 895,23 C. 450,5 C,W.N. ccviii; 6 C. W. N. 5. Z 

(c) Madras IIjcih Cour'J'. 

The view of the Madras High Court is similar to the earlier view taken by the 
Calcutta High Court. Their Lordships of the Madnas High Court 
observed “regacaed as a debt, it is undoubtedly moveable property, 
but seeing that a debt is made a charge on land, wo cannot say that 
it IS not a benefit to arise out of land ” within the moaning of the 
General Clauses Act (X of 1897), and we are constrained fo hold that 
it IS immoveable property. 9 M. 5. lollowing 9 C. 511; 6 N.W.P. 
H.C.R. 129 ; 1 A. 348,9. B.H. C. R. 64,10 M. 169. A 


N.B.—But see 18 M. 437. 

(d) Adlahabad High Court, 

View similar to that of the Calcutta High Court taken in the later oases pre¬ 
vails in Allahabad That is, a debt secured by a mortgage of immove¬ 
able property, has been held to be, in its nature, a moveable property. 
13 A. 89 ; 15 A. 134. B 
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2,—“Any benefit to arisff out of land ’’—(Continued), 

11) Mortgage decree, if included in the conception of immoveable property. 

(a) A morLg.T,ge decree is not included in the term “ inniiovcabl^ property.” 

9 A. 108 (F.B.). C 

(b) So, it was held that, since a mortgage decree does not m thelf purport or 

operate to create any right, title or interest, in immoveable property 
an assignment thereof by one person to another need not be register¬ 
ed under the Remstiation Act. 1.8 A.8!); ‘23 C. 450, dissenting from 
1 R. 2G7. D 

(12) Mortgaged property—Eqinity of redemption, if construed as immoveable 
property. 

(а) MqUITV ok RKUKRirTION, NATUnK OF—F.Nr.r.lSlT IjAW. 

(i) At Common Law, a mortgagor was bound to repay the mortgage money to 

the mortgagee on the appointed daj mentioned in the instrmnent of 
mortgage. Under the Common La,w tlie mot tgagor h.ad no legal right 
to redeem except upon payment on the d.iy named m the “ proviso for 
redemption,” and if default was made m p,aynicnt on that d.iy, the 
estate wa.s considered to belong to the mortgagee absolutely. See 
Coodove pp. 19G, 197, 200 .iiid 201 (1897). E 

(ii) This stringent rule of the Common Ijaw was mitigated by equity, for 

w'as considered that the enforcement of such a rule worked a serious 
h.ardship on the mortgagor, Itecause cquitj said that the mortgagee 
had possession of the moitgaged piopeit}, merelj as a security for the 
money lent and tor nothing more. So, since the time of J.xmes I m 
England, the rule w.is esUblished that, although the mortgagor makes 
default 111 payment of the money advanced to him on the appointed 
day mentioned in the •* proviso for icdemption, he has a right to pay 
(he money to Ins creditor (mortgagee), piovided he comes within a 
j en.'ionnble time after default is made ” This right of the mortgagor, is 
called ‘‘ the equity of icdemption,” because it wan only through the 
instiumontality of equity, that he had got the right. See pp. 201 and 
202, Coodeve’s R.P (1897) 

(б) Equity of RKnKMPTiou is imjiovkaiiuj pboffutv. p 

(i) The ‘‘equity of redemption ” in mortgaged property is considered as im¬ 

moveable property. Gasboive v. Scarfc, I Atk. G03 

(ii) An " equity of redemption ” has always been considered as an estate in 

the land, for it may bo devised, granted or entailed with remainders, 
and such entail and remainders ma\ be iiarred by fine and recovbry, 
and therefore cannot bo considered as a mere right only , but such an 
estate whereof there may be a ‘‘seism,” The person, therefore 
entitled to the ‘‘ equity of redemption ” is considered as the owner of 
the land. Per Hardtrtck L.C. in Casboine v. Semfe, ^ Atk. G03 ; see, 
also, 18 B 730,21 B 226, 22 C. .331; 18 C. ICl (P.C.) ; 1 A. 240 ; 8 A. 
705,4 M. 203 ; 8 M, 246. G 

(N.B.)— But see 3 A. 682; 4 A. 196; 6 B. 4C& ; A W.N. (1885; 155. ‘ 

(13) The following have been held to be included in the conception of immoveable 
property. 

(a) A claim to an easement. 24 W.R. 300, 

(b) A right of ferry, 13 M. 54. f 
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2.—** Any benefit to arise*out of land "—[Concluded). 

(c) A right of fishery, 3 0. 276,20 C, 446 ; 24 0. 449. 

(d) A right to open a water-course. 4 W.R. 107. 

(e) A right to hold land rent-free. 11 B.H C.R. 1 ; 3 A. 40. 

(/) A right for mahkana, 5 C. 921,9 A. 591. 

((/) A right to possession and management of saranjam. 15 B. 247. H to J 

(14) The following have been excluded from the category of immoveable 
property. 

(ft) a right to customary duos of an hereditary office. 22 ]M. 851. ^ 

(6) a right of a purehahor to have lands registered in his name. 19 B. 43. K 

3.—"Things attached ... .anything which is attached to the earth-" 

(1) Meaning of the expression “attached to the earth." 

• The expression—, means 

(ft) rooted in the earth, at in the case of trees and shrubs; 

(b) imbedded in the earth, as in the case of walls or buildings; and 

(c^ attached to what is so imbedded for the permanent beneficial enjoyment 
of that to which it is attached. Sec S. 3 of Act IV of 1882. L 

(2) General rule in respect of things attached to the earth. 

As a rule, what is affixed to the soil, becomes, in the contemplation of law 
a part of it, and is subjected to the same rights of property as the soil 
itself, (rour’s Transfer of Property Act Vol I, p. 42. M 

(3) Trees and shrubs, if immoveable property. 

(a) As trees and shrubs are rooted in the earth, they are considered to be attach¬ 
ed thereto, and so long as they arc so attached, they are construed 
as immoveable property and form part of the soil to which they are 
affixed. 23 A. 291 (P.B.), 23 A. 126,13 M. 15. N 

(L) But they lose their character immediately on severance. Re Amlie, 30 
Ch. T). 485, Re. LleieelUn, 37 Ch. D. 324. 0 

(c) So long as such trees and shrubs aie not cut, they are prima facie to be 

taken as passing with the land on which they are grown. 2 N.W.P.H 
C B. 251. P 

(d) So, whe,.o a certain house (with its compound) was sold it was held that 

the conveyance comprised the trees growing in the compound at the 
tune, unless they wore expressly excepted. (lUd.) 24 A. 294. PI 

{») Whore a mntivalh of a shrine planted fruit trees on land, which admittedly * 
belonged to the tribe, and where a creditor of the mutwalli having 
obtained a money decree against him sought to attach the trees in 
execution thereof it was hold that, (i) although the predecessor of the 
judgment-debtor planted the trees while acting as mutwalli, he could 
not acquire any property m the trees m so doing apart from the land 
(ii) that, although the mutwalli who originally planted the grove, and 
his successors might have derived some benefit by taking the fruits 
of the trees, they could not acquire any right of ownership in the 
trees .13 against the shrine and (lii) that consequently, such trees, 
until the contrary is established, belonged to the shrine to which the 
i.ind belonged. 16 B, 547. Q 
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3,- " Things attached... .anything which is attached to the earth” 

— (Conhmied.) 

(f) Similarly where a tenant plants treason his holding, he cannot acquire any 
right to sell or otherwise dispose of them at any rate bcydhd the term 
of his own tenancy. 10 A. 159 , 21 A. 297 , 23 A. 211 , 22 C. 742, R 

(dl Where a tenant holding land for a term only hjpotheualcs trees standing 
thereon, the benefit of the hypothecation would enure to the encum¬ 
brancer only for the term of the tenancy and would cease to be enforce¬ 
able with the cessation of the tenancy and tenant's ejectment. 3 A. 567 
• 2 A. 896; I N. W. P. H. C. R. 213. S 

(4) IhingB attaohetl to the earth—Conveyance, effect of. 

(a) Trees and shrubs being attached to the soil pass by a conveyance without 

any express mention. Willis, P. P. (16th Ed.) 133. T 

(b) iluf, if under the conveyance they arc reserved and excepted, the laivcon- 

siders them to have been severed froih the soil on which they grow, 

and they would then cease to be immoveable property. llarlaJcenden’s 

case, 4 Rep. 63 (b). . U 

¥ 

(c) Wheru, under a yaddasl, a grant was made to A “to cut and enjoy the trees, 

etc., and the grass, korai, green nuts, from this day till the close of 
Fasli 1304," itewas held that what was granted was not a mere lease of 
existing things but also, of what might grow on the ground within the 
period named, that is, of an interest in immoveable property, inasmuch 
as it was contemplated that the vendee should derive a benefit from 
the further growth of the thing sold, from furthci vegetation and from 
the nutriment to bo afforded by the land. Mariltall v. Green IC. P. 

. C. 35. Y 

(d) Where a document creates a right of use over growing trees fora term of 

years, it was held that the cHcot of the document was to create an in¬ 
terest in land, and not only in the forest pioducc which it purports to 
lease. 12 M. 203. (P.B.). W 

(5) " Emblements ” under English Law, if things attached to thr earth. 

(rt) Emulkments, what abb. 

The term “ emblements ” is used to designate the gi owing crops cultivated by 
the labor, and at the cost of the tenant in possession, which arc treat¬ 
ed in law for many purposes as moveable chattels, and as thcpeisonal 
property of the tenant, because his intention m cultivating thim is to 
inereaso his personal estate rather than to benefit the heir or successor 
to the land. Leake Us. and Prof. p. 44. X 


(b) What auk incluubo in KMDr.KMENTS. 

(i) The class of things thus designated includes the annual crops of corn and 

grain, hemp and fiax, hops, potatoes, turnips and the like, clover and 
artificial grasses. {Ibid.) 

(ii) Emblements or the annual crops comprise not only corn and gram sown, 

but also roots planted and other annual artificial products of the land. 
Dotoluttam v. Gulabchand, (1885) B.F.J, 151. Y ft Z 
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3 .—“ Things attached ... .anything which is attached to the earth'* 

— (Coiitmued). 

(c) 1’hings kxclljjkij. 

(j)'Thc expresiiioii cloo*- iiot include growing grass which is the natural and per¬ 
manent produce of the laud renewed from time to tunc without culti¬ 
vation. Co. Litt55b, A'r«)i.s V. iio6c/fs, 5 11. and C. 832, A 

(ii) Nor docs it include timiier oi other trees, whether mature or immature , 
the growing fruit of tices .ind the growing crops of apples and pears 
arc also excluded from the term [Und.) And see, Bodivill v. Phillips, 
9 M and W. 505. , B 

(ill) 3’ho expression does not compri.se fmit ticcs, such as panniala and ligs, 
which pa.ss with the lard. DowlaUaw \. (inlubchand, (1885) 13.P.J. 
151. C 

{d) SlONIlU iNCli OK TUI.; 'I'UItM AS USKO l^ UAW. 

The tciiii, as used in law, moans onlv the present annual crop and not the 
futiuc crops of cultiv.ited products which licar annual ciops for several 
successive years, as of cloicr and aitificial gr.isses (trares v. Weld, 5 
B ,ind Ad. 119. D 

(c) PjMnUUMUNTS, NATnUI, OK—ItS OKSOl.L’TlON - Rr.VSONS. 

(i) “ Kmlilcmcnts ” or growmg ciops unlike growing trees and other ponnanent 

giowths, (jovoIvc on till! peisoiial rcprcociitatives, and notonthehei* 
of a deceased owner of the mhe.ilaiKC who dies bofoic they are reaped, 
(loodevop 23(1897). E 

(ii) The ic.isoii foi the eniblcincnts doiolviiig on the demise of the owner to 

his personal ropiesent.itives is that they aic mainly the icsult of the 
expenditure of the ownci’s peisoiial estate. Coojici v. Woolfit, 2 U. 
A N. 12G. F 

(ill) The pi iriciple IS that the tenant should be cncouMged to cultivate, by 
being sure of lecciving the finds of his laboi. 'I'ho tenant is entitled 
to such ])ioduets only as grow by tlic industry and nianiiranec of man 
and to one crop only of those piodiicts , and the crop must bo of a 
species which oidin,«ily icpavs the lalior by which it is produced 
within the >cai in which that labour is bestowed. Graves IVffti, 
5 B. and \d 117. G 

(n) ^Yhcle a tenant foi life sows the land, hut dies bcfoio h.iivost, his oxccu- 
tois have a right to the crop as a retuiii lo the tenant for his outlay, 
(loodovo p 40 (1897). H 

(7) l'.MHLK tlMNTS, MU’ J.M'lOVKAlil Ji KllOI’l.JU'i'. 

(i) The products known as “ onihlernents ” arc not considered as jart of 

immoveable propi I ty. Gtavesv B'l I'd, 5 1 >. and Ad. 105. I 

(ii) But, oil the oihci hand they belong to the tenant who has grown them, 

and which he is allowed to gathei and take away oven on ejectment. 
M C IMj R. 89 following Kvam v. Roiteils, 29 R. R. 421, J 

(5) Sale of crops trees, in a groaving state -Nature of interest conveyed. 

(«) In a sale of crops or trees ot other things existing in a growing state m the 
land, the question whether the interest convoyed to the vendee is or is 
not an intcicst in land depends upon the nature ot the agroonicnt 
between the parties and the lights which such an agroomont may give. 
iitmih V. Hurman, 9 B. and C. 661. |( 
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3.—" Things attached... .aaythingtwhlch is attached to the earth 

{Continued). 

(6) The sole tost in such cases is that of intention which should bo gathered 
from the terms of the conveyance, Uati>haU v. GrOen, L. R. 1 
C.P.D. 36 (44). L 

(c) Where the vendee is not to derive any benefit from the soil, but is only to 
remove, as soon as possible, so much timlior as happened to be affixed 
to the land at the time of the conveyance, it cannot be said that 
the intention of tho parties to the contract was to convoy any interest 
in tho land to the vendee. Gour, p. 45 (1904) Vol. I. H 

(rf) But whore the hUbjoct of the conveyance is a young plantation of some 
rapidly-growing timber which was not to be cut down until it had 
become substantially changed and derived benefit from the land, it was 
lield that the intention of tho parties to tho conveyance was to vest in 
the vondeo an interest in the immoveable property. MarbliaUv, 
Green, L.R. 1 G.P.l). 36. ^ N 

(7) If things imbedded in the earth are things attached thereto, and as such im< 
moveable property 

It IS a well-known legal maxim that “ all that is built on the soil follows, or 
lielongs to, liho soil." So houses and other erections on the land be¬ 
long to the owner of the land on which they arc built. See Elwei v. 
Mawe, 2 Sm. L 0. 7th (Ed.) 185, 3 East. 38. 0 

(8) Erections put up on land by trespasser—To whom such erections belong. 

(a) A MKUU Tui'isrASSKU: 

If the person pulling up tho elections is a mcio trespasser, then they will be 
considered to be accretions to the laud. Gour, p. 15 (Vol. 1), P 

(5) iNNOCliiNT XltnSl'ASSEB . 

But, whore a trepassor builds innocently, or under ti.c belief that the owner 
would compensate him for it, .iltbough tho owner is oiititlcd to the 
improvements on the land (they being things imbedded in the oaith), 
the person who made the improvements is entitled to get compensation 
from the owner. See S. 51 of Act IV of 1882. Q 

(9) Machinery, planted in the earth, if immoveable property. 

Besides the erections imbedded in the earth, othei hxturos such as machinery, 
and tho buildings accessory thereto, arc also to be coiisidorcd as 
immoveable property. Pei Laid FitiijciaUl m Walce';, lIaU,b A.G, 
195. R 

(10) Trade fixtures, nature of—Whether they are immoveable property or not. 

(a) FlXTUllJiS, DBKINITION OK. 

(i) The term ‘‘fixtures’’ has the peculiar meaning of personal chattels which 
have lieen annexed to the freehold, but which are removable at the 
will of the person who has annexed them.. Ifallen v. Render, 1 C.M. 
and R. 276. ^ 8 

. (li) Anything annexed or affixed to any building (and not merely laid upon or 
brought into contact with the building) was, under the Common Law 
in England, treated as an addition to the property of tho owner of 
the inheritance in the soil and was termed a "fixtuie.” Goodeve 
p. 24 (1897). X 
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Act XXYllI of 1866 (t, and m. powebs act). 


C8. 1 

3.—“ Things attached . anything which Is attached to the earth ” 

—( Continued). 

(6) GBNKltAL RuiiU. 

(i) 'iTho gaDor*! rule in rospoot of buildings and trade fixtures is that, whatever 

has been annexed to the laud for the purpose of its better enjoyment, 
the intcuMon must clearly bo presumed to bo to annex the erections to 
the property in the land, Walce v. Hall, 8 A.C. 195. U 

(ii) Butt whore the nature of the annexation is such as to show that the inten¬ 

tion was to annex them only temporarily, then they may bo detached 
and removed from the corxnis. Wahe v. Hall, 7 Q.B.D. 295. Y 

(ill) With regal d to the permanent fixtures the law is that they must be deem¬ 
ed to be added to the principal from which they may not bo removed. 
VueJdand v. Butterfield, 2 Drod. and Bing. 64. W 

(c) ExcKmoNb. 

(i) The Increasing cost and importance of tiade fixtures have led to the in- 
oorp jration of sfiveral exceptions to this general rule. So where a lease 
of acerhiiD land was made to A, for a certain number of years and he 
makes on the land a furnace fixed with mortar for his advantage, it 
was Itcldihni ho was entitled to remove them after the expiration of 
the lease, (Year Book. 20, Hon VII. 1*1, A and B, Poole’s Case Salk 
3G8). X 

(li) Similarly a dyer who makes his vats or vessels, has been held to bo untitled 
to remove them, (litd.) Y 

N.B. —But, if cither allowcs them to bo fixed to the earth after the term, then 
they bo’.oiig to the lessor. {IM.) 

(ill) Where a fire engine is erected to work a colliery, or a cjdor mill to make 
cyder, it was held that the machineries were accessories to the carrying 
on of the traie. Lawson v. Lawson, 3 Atk. 13 , Lord Dudley v. Ijord 
Waid Ambler, 11‘j. • Y1 

(IV) Matters of ornament, a.s ornamental marble chimney-pieces, pier glasses, 
hangings, wainscot fixed only by scicvvh, have been considered to be 
chattels of a personal nature and as such to belong to the outgoing 
tenant. Beck v. Reboir, 1 P. Wms. 94 , Exparte Qutncey, 1 Atk. 477. Z 

(v) Gardeners and nurserymen erecting green-houses or hot-houses have been 
held to be entitled to disamicx the structures. Peneton v. Robert, 2 
East 88. H 

(11) Whether things attached to imbedded things can be said to be ‘ attached to 
earth. ’ 

(o) When sich things'Abk not immoveable i’Koi’ebty Examples. 

(i) Such things if not attached for the permanent beneficial enjoyment of that 

to which they are annexed are excluded from the category of immove¬ 
able property, Oour p. 47 (Vol. i), 1904, 

(ii) Window blinds. Amos and E. HO, 326, 371, Wood L and T. (IGth Ed.) 670. 

(ill) Window sashes. Rex v. Hedges, 2 East (P.C.) 590. 

(tv) Shutters, fastenings, hangings, tapestiy and pier glasses, whether nailed 
or not. Buckland v. Butterjield, 22 R. R. 649, 
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S. 1] JlotXXVllIofl866 (t. AKl) M. POWEllS act). 

J,—“ Things attached. . anything which Is attached to the earth 

{Concluded). 

(v) Bods fastcnod to the walls or ceilings. Ex-parte Qtnnccy, 1 Atk 477. 

(vi) Fixed tables, wate-.tubes, cup-boards, bock cases screwed to the walls. 

Hex V. St. Dunstan, i B. and C. GRG. 

(vii) Clock-cases, iron ovens, grates, ranges and stoves, although fixed in brick 

work, iron back to ohininoys. TTaivni v. Harvey, 2 Stra. 1141. 

(viii) Things placed in juxtaposition to tach other, cannot be said to be “attach- 
, ed to Ciirth,” (c.f/) a gnn.ary erected on straddles is not “ attiichcd 

to land." Wilisheai C'oWjc//, 1 K. and 11 G74. 

(b) When buck things ake immoveable rRoi’EHTY. 

(i) They are considered to be immoveable property when they arc permanently 
attached to houses and arc necessary for their permanent beneficial 
enjoyment. Gour p, 47 (Vol. Ij, 1904. 

(u) Doors, windows, shutters of a building, wfien permanently aUaohed thereto. 
11 C. 164 ; 13 M. 518; 14 M. 467. B & C 

4.— "Mortgage shall . debt. *’ 

Mortgage, definition of. 

See S. .58 of Act IV of 1882. D 

S.—"Mortgagor.. ...person," 

Mortgagor, definition of. 

See S. 58 of Act IV of 1882. E 

6.—“ Conveyance." 

Conveyance, definition of—Various forms of conveyance under English Law- 
Formalities requisite for such conveyance—What passes under such convey¬ 
ance. 

See notes on S. 2 of the Indian Trustee Act (XXVII of 186G). F 

7.—" Charge." 

(1) Charge, definition of. 

See S. 100 of Act tv of 1882. G 

(2) Charge distinguished from mortgage. 

(а) A mortgage imports the transfer of an interest in immoveable property, 

while a charge holder has not such an interest. He is entitled to have 
his claim satisfied out of particular property but that property is not 
transferred to him. It is onlj in virtue of the decree for sale that an 
interest passes to the person entitled. Sancred v. ’Delagoa Bay Co., 
23 Q.B.D. 239. Burlmson v, Hall, 12 Q.B.I). 350 ; 13 B. 100 ; 13 A. 
28. H 

(б) A mortgage is created only by act of parties while a charge n.ay be created 

either by act of parties or operation of law. See Ss. 58 and 100 of Act 
IV of 1882. I 

(c) A charge should be enforced within 3 years, but the period for enforcing 

a mortgage is 12 years. See p. 325 of Act IV of 1882 (Shepperd and 
Brown's Commentaries). j 
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Aot XXYIII of 1866 (t. and m. powebs act). [Ss. 1 to 8 

S,—‘•Mortgagee.... transferred, ” 

Mortgage, definition of. 

• See S. 58 of Aot IV of 1882. K 

Powers of Trustees for Sale, (fc., and Trustees of renewable Leaseholds. 

2. la all cases where, by any will, deed, or other instrument of settle- 

„ inent, it is expressly declared tliat trustees or other 

Trustees empower- ,, . , ■ t ^ t i n i 

ed to sell may soil persons therein named or indicated siuul have a power 

in lots, and either of salol, either generally or in any particular.)event, 
by public auction or . ,, . 

private contract. over any immoveable proiierty named or referred to in, 

or from time to time subject to the uses or trusts of, 
such will, deed, or other instrument, it shall be lawful for such trustees 
or other persons, whether such property be vested in them or not, to ex¬ 
ercise such power of sale by«selling such property either together or in 
lots, and either by public auction or private contract, and either at one 
time or at several times ^. 

(Notes). 

#.—• * ft is expressly .. .power of sale .'* 

Tmatees for Bale—Their disabilitieB. 

See notes on Ss. 4, 52 and 53 of the Indian Trusts Aot (IT of 1882). L 


i?.—“ By selling such . times." 

Sale of trust property in lots—Trustee’s power in respect of. 

See notes on S. 37 of the Indian Trusts Act (II of 1882), M 


3. I t shall bo lawful for the persons making any such sale to insert 


Sale may bo made 
under special condi¬ 
tions, and trustees 
may buy in, &a. 


any such special or other stipulations, ^ either as to title 
or evidence of title, or otherwise, in any conditions of 
sale, or contract for sale, as they shall think fit; and also 
to buy in the property or any part thereof at any sale by 


auction, and to rescind or vary any contract for sale and to re-sell the pro¬ 


perty which shall be so bought in, or as to which the contract shall be so 
rescinded, without being responsible for any loss which may be occasioned 
thereby ^. 


and no purchaser under any such sale shall be bound to enquire whe¬ 
ther the persons making the same may or may not have in contemplation 
any particular re-investment of the purchase-money in the purchase of any 
other property or otherwise/ 

(Notes). 


I,—“It shall be....stipulations. '* 


Powe^ of trustees to sell under special conditions. 

Bee notes on S. 38 of the Indian Trusts Aot (II of 1882). N 
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Ss. 3 to 5] £ot XXYIII of 1866 (t. and m. powehs Act). 

2.—**Aho to buy ia... ^occasioned thereby. ” 

Power of trusteei to buy in and re<Mll. 

See notes on S. 33 of the Indian Trusts Act (II of 1882.) 0 


Trustees exeroib* 
ing power of sale, &c, 
empowered to con¬ 
vey. 




4. For the purpose of completing any such sale as 
aforesaid, the iJersons empowered to sell as aforesaid 
shall have full power to convey or otherwise dispose 
of the property in question in such manner as may bo 
necessary.^ 

(Notes). 


“ For the . necessary. ” 

Trustees for sale—Power to convey. • 

See S. 33 of the Indian Trusts Act (II of 1882), and notes thereunder P 


Money arising 
from sales to bo laid 
out m manner indi¬ 
cated in will, &G. 


8. The money so received upon any such sale 
as aforesaid shall be laid out in the manner indicated 
in that behalf in the will, deed, or instrument contain¬ 
ing the power of sale ; 


and, until the money to be received upon any sale as aforesaid shall 
be so disposed of, the same shall be invested at inter 
mraey to°be**^inv°e8t- estin Government securities ^ for tlie benefit of such 
ed in Government persons as would be entitled to the benefit of the 
securities. money, and tlie interest and profits thereof, in case 

such money wore then actually laid out as aforesaid : 

Provided that, if the will, deed, or instrument shall contain no such 
indication, the persons empowered to sell as aforesaid shall invest tlie money 
so received upon any such sale in their names upon Government securi¬ 
ties in India, and the interest of such securities shall be paid and applied 
to such iierson or iiersons for such purposes and in such manner as the 
rents and profits of the property sold as aforesaid, would have been p.'iy- 
able or applicable in case such sale had not been made. 


(Notes). 

/.—“ The same...securities.*’ 

(1) laveitment of truit noiiiei—Secnrities for lucii iavestment. • 

See S. 20 of the Indin Trusts Act (II of 1882) and notes thereto. Q 

(2) Power of trustees to vary Investments. 

See S. 40 of the Indian;Ttusts Act (II of 1882) and notes thereto. K 
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Act XXYllI of 1866 (t. and m. powebs act). [S«. 6 ft 7 

Powers of Mortgagee. 

6 . Where any principal-money is secured or charged by deed on any 

Powers incident property, ^ or on any interest ^ therein, 

to mortgages. person to whom such money shall for the time 

being be payable, his executors, administrators, and 
assigns, shall, at any time after the expiration of one year from the time 
when such principal-money shall have hocome payable, according to tlie 
terms of the deed, or after any interest on such principal money shajl have 
been in arrearfor six months, or after any omission to pay any premium on 
any insurance which by the terms of the deed ought to he paid by the person 
entitled to the property subject to the charge, have the following powers 
to tli^ same extent (but no more) as if they had been in terms conferred by 
the person creating the charge, namely 

Ht, a power to sell, or concur with any other i^erson in selling, the 
whole or any part of the property by public auction or private contract 
subjoct to any reasonable conditions lie may think fit to make and to res¬ 
cind or vary contracts for sale, or buy in and resell the property, from 
time to time, in like manner: 

2nd, a power to appoint or obtain the appointment of a receiver of the 
rents and profits of the whole or any part of the property in manner herein¬ 
after mentioned. 

(Notes). 

l.—*‘Where any — property.'* 

(1) Charge, what ia. 

See notes on S. 1, supra. g 

(2) DiatinGtion between charge and mortgage. 

Bee notes on B. 1, sup a. f 


2.—**Interest ." 

**Intereat'’ aynonymoua with “eatate” under Engliah Law—Yariona "eatatea” 
under Engliah Law—How they are created—Nature of such estates—How 
such estates are conveyed. 

See notes on 8. 2 of the Indian Trustee Aot (XXVII of 1866). 0 

7. Eeceipts for purchdse-money given hy the person or persons 
Receipts for pur- exercising the power of sale hereby conferred shall be 
o^e^oney si^- sufficient discharges to the purchasers, who shall not 
wen lac arge . bound to see to the application of such purchase- 
money. 
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(Notes). 

General. 

Section analogous to S. 42 of the Indian Trusts Act. • 

See S. 42 of Act II of 1882. Y 

/.—“ Receipts... .discharges. ” 

See notes on S. 42 of the Indian Trusls Act (II of 1882). W 

8 . No such sale as last aforesaid shall be made until after six months' 

. notice in writing given to the tjorsou or one of the 
befoM sale '• ■ persons entitled to the property subject to the charge 

^ . or affixed on some conspicuous part of such property; 

t 

but, when a sale has boon effected in professed exercise of the pojvers 
hereby conferred, the title^ of the purcliaser shall not 
but purchaser re- be liable to be imiieached on the ground that no case 

as to circumstances arisen to autliorize the exorcise of such power, 

pf sale. or that no sucli notice as aforesaid had been given , 

but any person damnified by any such unauthoriuod 
exorcise of such power shall have his remedy in damages against the iierson 
or persons selling. 

9. The money arising by any sale effected as aforesaid shall bo 
Application of pur- applied by the person receiving the same as fol- 

chase-uionoy. lows:-- 

first, in payment of all the expenses incident to the sale or incurred in 
any attempted sale; 

secondly, in discharge of all interest and costs then due in respect 
of the charge in consequence whereof the sale was made, and 

thirdly, in discharge of all the principal-moneys then duo in respect 
of such charge; 

and the residue of such money shall be paid to the person entitled to 
the property subject to the charge, his executors, administratois, or assigns, 
as the case may be. 

10. The person exercising the power of sale liereby conferred shall 

have power by deed to convey or assign to and vest in 
eSasoT^**”*'***^*^^'*^ purchaser the property sold, for all the estate and 

interest therein ^ which the pei’son who created the 
charge had power to dispose of:— • 

Provided that nothing herein contained shall be construed to autho¬ 
rize the mortgagee of a term of years to sell and convey the fee simple of 
the property comprised therein in cases where the mortgagor could have 
disposed of such fee simple at the date of the mortgage ^ , 
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(Natot). 

For all the estate and Interest therein.’* 

Eatatu’* ^nder English Law—Their creation —Nature of such estates. 

See notes on S. 2 of the Indian Trustee Act (XXVII Of 186C). X 

2.—** Convey the tee simple ... .mortgage. ’* 

Estates in “ fee simple” under English Law—*' Words of limitation” necessary for 
their creation: How they are conveyed. 

See notes on S. 2 of the Indian Trustee Act (XXVIl of 18GG}. Y 

11. At any time after the power of sale hereby conferrosKshall l^ve 

^ , . become oxcrciseable, the person entitled totpxercise the 

Owner of charge , ' 

may 'call for title- sjtme shall be entitled to demand and recover from 

SofIe”galesS! ontitlod to the jiroperty subject to the 

charge, all the deeds and documents in his possession 
or power relating to the same property, or to Llie title thereto, which he 
would have been entitled to demand and recover if the same property had 
been conveyed, appointed, or so ordered to and were then vested in him 
for all the estate and mterest whicli the iierson creating the charge had 
power to dispose of; 


and where the legal estate shall bo outstanding in a trustee, the per¬ 
son entitled to a cliargo created by a person equitably entitled, or any 
purchaser from such person, shall bo entitleil to call for a conveyance of 
the legal estate to tlie same extent as the person creating the charge could 
have called for such a conveyance if the charge had not been made. 

(Notes) 


**Owner,of—legal estate.” 

Charge, definition of—Charge distinguished from mortgage- 

See notes on S. 1, &upra. Z 


12. Any person entitled to appoint or obtain the appointment of a 


Appointment o f 
receiver. 


receiver as aforesaid may from time to time, if any 
lierson or persons has or liave been named in the deed 


of charge for that purpose, appoint such person or any 
one of such persons to be receiver, or if no person be so named, then may, 
by writing delivered to the person or any one of the persons entitled to 
the property subject to the Charge, or affixed on some conspicuous part of 
the property, require such last-mentioned person or persons to appoint a 
fit and proper person as receiver, and if no such appointment be made 
within ten days after such requisition, then may in writing appoint any 
person he may think fit. 
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No person shall be ineligible for ihe office of receiver merely because 
he is an officer of the High Court. 

13. Every receiver appointed as aforesaid shall Ikj deemed to be the 
agent of tlie person enticlcd to the i)roporty subject to 
cliarge, who shall be solely responsible for his acts 
or defaults, unless otherwise provided for in the 
charge. 


agent of mortgagor. 


ver. 


14*. Every receiver appointed as aforesaid shall have i)owcr to demand 
* and recovci- and give effectual receipts ior all the rents, 
I^^ers of\ocoi- profits of the projierty of which ho is ap¬ 

pointed receiver, by suit, distress, or otherwise, in the 
name oithbr of the i)orson entitled to the property sub)ect to the charge, 
or of the i)erson entitled to the money secureef by the charge, to tiie full 
extent of the estate or interest which the i)erson who created the charge 
had power to dispose of^. 

(Notes). 

" To the full ...dispose of " 

(1) Estates under English Law—Their nature, creation and how they arc conveyed. 

See full notes in respect thereto, under S. "2 of the Indian Trustee Act (XXVII of 

A 
A1 


1866). 

(2) Charge, nature of—Charge distinguished from mortgage 

See notes on S. 1, stipra. 


15. Every receiver appointed as aforesaid may he removed by the 

like authority, or on tho like reijuisition as before pro- 

Itecoiver may bo yided with respect to the oiiginal aiipointment of a 
removed, and now . . , . , , , 

receivers appointed, receiver, and now receivers may be appointed from 

time to time. 

16. Every receiver appointed as aforesaid shall be entitled to retain 

o out of any money received hy him, in lieu of all 

Receiver to rrceivo j . i » 

commission not ox- costs, chai'ges, and oxiienscs whatsoever, such a 
ceeding five per cent. commission, not exceeding five per centum on the 

gross amount of all money received, as sliall be sjiecified in his appoint¬ 
ment, and if no amount shall be so specified, then five per centum on such 
gross amount. 

17. Every receiver appointed as aforesaid shall, if so directed in 

writing by the person entitled to the money secured 

Receiver to insure j chai'ge^, insure and keep insured from loss or 

if required. o > 

damage by fire out of the money received by him the 

whole or any part of the property included in the charge wliich is in its 

nature insurable. 
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(N6to). 

/.—“Money secured by the charge" 

Charge, definition of—How it differs from “mortgage.” 

See notes on S. 1, supra. 

18. Every receiver jippointed as aforesaid shall pay and apply all the 
money received by him in the first place in dis¬ 
charge of Government revenue, and of all,taxes, 
rates, and assessments whatsover, and in payment of 

his commission as aforesaid, and of the ijcemiuma on 
the insurances, if any, and in the next place in payment of alXtho interest 
accruing duo in respect of any principal-money then charged on the pro¬ 
perty over which he is recei^’or, or on any part thereof; and, subject as 
aforesaid, shall pay all the residue of such money to the person for the time 
being entitled to the property subject to the charge, his executors, adminis¬ 
trators, or assigns. 

19. The powers and provisions contained in sections 6 to 18 of this 


Application of 
moneys received by 
him. 


This Part to re¬ 
late to charges by 
way of mortgage 
only. 


Act, both inclusive, relate only to mortgages or 
charges made to secure money advanced or to 
bo advanced by way of loan, or to secure an existing 
or future debt. 

Leases. 


20. Where any license l to do any act which, without such license, 
would create a forfeiture, or give a right to re-enter, 
elf^t^^o^Thcetisc °o under a condition or power reserved in any loase^ here. 
»hen. tofore granted, or to be hereafter granted, siiall, at any 

time after this Act comes into operation, be given to any lessee or his 
assigns, every such license shall, unless otherwise expressed extend only to 
the permission actually given, or to any specific breach of any proviso or 
covenant made or to be made, or to the actual assignment, under-lease or 
other matter thereby specifically authorizied to be done, but not so as to 
prevent any proceeding for any subseciuent breach (unless otherwise speci¬ 
fied in such license); 

and all rights under covenants and ixiwers of forfeiture and re-entry 
in the lease contained sliall remain in full force, and shall be available as 
against any subsequent breach of covenant or condition, assignment, under¬ 
lease, or other matter not specifically authorized or made dispunishable by 
such license, in the same manner as if no such license had been given; and 
the condition or right of re-entry shall be and remain in all respects as 
if such license hed not been given, except in respect of the particular 
matter authorized to be done. 



Ss. 20 to 22] Act XXYIll of 1866 (t. and m. poviters act). 19 

(Note). 

i.~" License.” 


License, definition of. 

Whore one person grants to another, or to a definite number of other persons, a 
right to do, or continue to do, in or upon the immoveable property 
of the grantor, something vihich would, in the absence of such right, 
be unlawful, and such right does not amount to an casement or an 
• interest in the property, the right is called a “ license. ” 

See S. 52 o\ the Indian Easements Act (V of 1882.) C 


2.—” Which, without such license _ lease.” 

Forfeitore of leases by lessee—Ways by which forfeiture takes place. 

Bee S. Ill of the Transfer of Property Act (IV of 1882), D 

21. Where in any lease heretofore granted or to be hereafter granted 

there is or sliall be a power or condition of re-entry 

tio^ofpStfalTJn- o" assigning or under-lotting, or doing any other 
ses. Specified act without license, and a license at any time 

after the passing of this Act shall be given to one of 
several lessees or co-owners to assign or under-let his share or interest, oi 
to do any other act prohibited to be done without license, or shall be 
given to any lessee or owner, or any one of several lessees or owners, to 
assign or under-let part only of the property, or to do any other such act 
as aforesaid in respect of part only of such property, such license shall not 
operate to destroy or extinguish the right of re-entry in case of any breach 
of the covenant or condition by the co-lessee or co-lessees, or owner or 
owners, of the other shares or interests in the property, or by the lessee 
or owner of the rest of the property (as the case may be) over or in res¬ 
pect of such shares or interests or remaining property, but such right of 
re-entry shall remain in full force over or in respect of the shares or 
interests or property not the subject for such license. 

22. Where the reversion upon a lease is reserved, ^ and the rent or 

other reservation is legally apportioned, the assignee of 
condSioM "^f ” each part of the reversion shall, in respect of the ap, 
entry in ■ certain portioned rent or other reservation allotted or belonging 

to him, have and be entitled to the benefit of all condi¬ 
tions or powers of re-entry for non-payment of the original rent or other 
reservation, in like manner as if such conditions or powers had been 
reserved to him as incident to his part of the reversion in respect of the 
apportioned rent or other reservation alloted or belonging to him. 
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(Notes). 

I.—**Where the reversion — reserved.*’ 

(1) ReYergi&n, what is—Engrilsh Law. 

A reversion is where the residue of the estate does always continue in him that 
made the particular estate, or where the particular estate is derived 
out of bis estate, Co. Litt. 22b. E 

(2) Revergion—examples of — 

(a) Where A, an owner of an estate in fcc-simple, grants an estate for life to 
R, B’s estate is called a “particular estate”, and that part of A’l estate 
in fee-simple which is left in him and which will not take effect in 
possession till the determination of B’., estate is called a “reversion.” 
(roodove’s Law of Property, p. 228 (1897). F 

(fe) Similarly if a termor creates by sub-lease out of his own term, a term 
• smaller than his own term, and the sub-lessee perfects his sub-lease 

by entry, the interest which remains m the termor in right of his 
superior term is called a reversion. {Ibid.) 6 

(3) Revergion, nature of. 

A—under English Law, is an “estate in expectancy” ora “future estate.” For 
the person entitled to a “reversion” has only a vested interest which 
takes effect in possession at a future time only, i.e., after the estate, on 
which the reversion is expectant, falls to the ground. Qoodeve's B.P. 
p. 227, 228 (1897). - H 

Reni-cliarqes. 

23. The release from a rent-charge of part ol the immoveable property 
charged therewith ^ shall not extinguish the whole rent- 
ia^^?hOTged,**^not charge, but shall operate only to bar the right to 
an extinguishment, recover any part of the rent-charge out of the jnoperty 
released, without prejudice, nevertheless, to the rights 
of all persons interested in tJio projiei’tv remaining unreloased and not 
concurring in or confirming the release. 


(Note). 

i.—“ The release from .... therewith. ” 

See notes on 8. 2 of the Indian Trustee Act (XXVII of 1866). I 

Powers. 

24. A deed hereafter executed in the presence of and attested by two 
nif j t ™ore witnesses in the manner in which deeds are 

Mode of execution 

of powers i. ordinarily executed and attested shall, so far as respects 

the execution and attestation thereof, be a valid execu- 
*tion of a power of appointment by deed or by any instrument in writing 
not testamentary, notwithstanding it shall Jiave been expressly required 
that a deed or instrument in writing made in exercise of such power should 
be executed or attested witii some additional or other form of execution or 
attestation or solemnity: 
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• 

Provided always that this provision sliall not operate to defeat any 
direction in tlie instrument crejvting tlie power, tliat the consent of any 
particular person shall be necessary to a valid execution, o)’ tli^t any act 
shall be performed in order to give validity to any appointment, having no 
relation to the mode of executing and attesting the instrument. 

and nothing herein contained shall prevent the donee ol a power from 
executing it conformably to the jiowcr by writing or otherwise than by 
an instjmment executed and attested as an ordinary deed, and to any such 
execution of a power this provision shall not extend. 

(Notes). 

‘‘Mode of execution of powers ” 

(1) Power " distinguished from “estate ”—English Law. 

An estate in land is equivalent to the ownership of the land cither foi what is 
practically an absolute interest, as in the case of an estate in feo- 
sirnple, or for some limited interest, as in the case of an estate for life 
or in tail. A power exercisable with respect to land is an authority to 
dispose of some inlorest in the land. Goodeve R I’.p. 29fi (1897). J 

( 2 ) Certain expressions explained with respect to “powers ’’ 

(а) DoNEii. 

The person to whom the power is given is called the “donee” of the power, 
Goodeve p, 298 (1897) K 

(б) ArroiNTOR. 

The ‘donee’ of the ‘power’ when ho exorcises it is called the ‘appointor’. {Ibid.)h 
(c) “ArPOlNTKR.” 

The person in whose favour the power is exeicsed is called the ‘appointee’ 
(Ibtd.) H 

(8) Powers, general and special. 

A power may be cither “general” or “special” Undera “general” power, the 
“donee” may appoint to any person including himself, under a 
“special” power an appointment can be made only for the purposes 
and to the persons or class of persons specified by the donor of the 
power. Goodeve R.P. (1897) p. 298. N 

(4) Division of “powers”—English Law. 

(а) Powers under Common Law, 

(б) Powers under Statute of Gses. 

(c) Statutory Powers. 

(d) Equitable Powers, 

See pp. 299, 300 Goodeve R.P (1897..) 0 

2S. Where, by any will wliicb shall come into operat^m after the 
^ ^ passing of this Act, the testator shall liave charged his 

may*raisTnioney'by hnmoveable pro])crty, oi any specific poilion thereof, 
sale, iiotwRhstand- the payment of his debts or with the payment of 

powerTn will!*^^*^** any legacy or other specific sum of money, and shall 
have bequeathed tiie property so charged to any trustee 
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# 

or trustees for the whole of his estate or interest therein ^, and shall 
not have made any express provision for the raising of such debt, legacy, 
or sum ot money out of such property, it shall be lawful for the said lega¬ 
tee or legatees in trust, notwithstanding any trusts actually declared by 
the testator, to raise such debts, legacy, or money as aforesaid by sale and 
absolute disposition by public auction or private contract, of the said pro¬ 
perty or any part thei’cof, or by a mortgiige of the same, or partly in one 
mode and partly in tlie other, 

and any deed or deeds of mortgage so executed may reserve such rate 
of interest and fix such ix)jiod orjxjriods of repayment as the person or per¬ 
sons executing the same shall think projier. 


• (Notes). 

“ TAe testator—payment of his debts.*’ 

Trust for payment of debts—How such debts are paid—Powers of such trustees. 

See notes on Ss. 11 A 4ft of the Indian Trusts Act (IT of 1882). P 

2.—“ Whole of his estate or Interest therein. ” 

“ Estates ’’ under English Law—Their creation—" Words of limitation” necessary 
for their creation—How such estates are conveyed. 

See notes on S. 2 of the Tridmn Trustee Act (XXVII of 1866.) Q 

26. TIio jiowors conferred by the last preceding section shall extend to 

Powers ^ivon by anilevor> person oi iiersons in whom the property 

la.st section extended bequeathed in trust shall for the time being be vested 
toes,”&7.^''^''*’ survivoiship, or under the laws relating to intes¬ 

tate or testamentary succession, or to any person or 
persons who may he apiioiuted under any ix>wer in the will, or by the 
High Court, to succeed to the trusteeship vested in such legatee or legatees 
in Uust as aforesaid. 


Executors to have 
power of raising 
money,&c., when, no 
Bufiioient bequest. 


27. If any testator who shall have created such a charge as is des¬ 
cribed in section 25 of this Act shall not have bequeath¬ 
ed the pro^ierty charged as aforesaid in such terms as 
that his whole estate aud interest ^ therein shall be¬ 
come vested in any trustee or trustees, the executor or 
executors (if any) for the tiyio being named in such will shell have the 
same or the like power of raising the said moneys as is hereinbefore vested 
in the legatee or legatees in trust of the said proiierty, and such power shall 
from time to time devolve on, and become vested in, the person or per¬ 
sons (if any) in whom the executorship sliall for the time being be 
vested. 
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(Note^. 

* 

/.—“ Whole estate or Interest. ’* 

See notes of S. 2 of the Indian Trustee Act (XXVII of 1866). , R 

28. Purchasers or mortgagees shall not ho bound to enquire whether 
the powers conferred by sections 25, 26, and 27 of this 
Act, or any of tliom, shall have been iluly and cor¬ 
rectly exorcised by the j)erson or peisons acting in 
virtue thereof. 

Inheritance. 


Purchasers, &c. 
not bound to enqiure 
as to powers. 


29. In cases oi intestacies occurring before tlie first day of January 
1866, where there siiall bo a total failure of lioiis of 
ced purchaser, oi whore any immoveable ])i'oporty 

shall be descendible as it an ancestor had been the 
purchaser thereof, and there shall be a total failuic o( tlie heirs of such 
ancestor, then and in every such case the jirojierty sliall descend, and the 
descent shall thenceforth lie tiaced, from the person last entitled to the 
property as if ho had been the purchaser tliereof . 

This section shall be read as part of Act No. XXX. of 183U {jor the 
amcndvient of tiic lain of inheritance). 

(Notes). 

“ Descent how traced.” 

(1) Tracing of descent under English Law. 

(rt) Bpforc the year 1833 in England, descent was to bo tiaccd from the ‘pur¬ 
chaser,’ i.c., the person who last acquired the bind otherwise than by 
descent. Inheritance Act (3 A 4 William IV. C. 106), 1833. S 

(6) Considerable dilhculty was expciienccd in Ondirig out the real “ purchaser” 
for the purpose of tracing the descent. It was'practicallj found that 
how far so ever high m the gcneological tree, a per.'-on tried to find 
out the real “ puichasci ” he did not .succeed in tracing him. Ih order 
to obviate this difficulty, the Inheritance Act of 1833 provided that 
“ In every case of tracing descent, the person who is found to ho last 
entitled to the land shall bo considered to be the “ purchaser ”, unless 
the contrary is proved, i.c., unless it is shown that ho has acquired 
the land by descent.” {Ibid.) T 

(2) Devises to ” heir”—English Law. 

(а) By the Common Law of England, where a man devised land to his heir, 

the heir was considered to have taken the land by descent and not as 
devisee. Goodeve p. 145 R.P. (1897). U 

(б) But, the Inheritance Act (1833) provided .that the heir shall bo considered 

to have taken the land as devisee, i.c., as “ purchaser.” {Ibid.) Y * 

(3) Limitation to heirs of settlor—English Law. 

{a) Where by any assurance (other than a will) land was limited to the person 
or to heirs of the person who thereby conveyed the same land, such 
person acquired no now estate. {Ibid.) W 
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Descent how traced ’'—[CmicUuleA). 

(It) But, the Inheritance Act (18 53) provided that, in the case of assurances 
c'cccuted after the year 1833, the person to whoni or to whose heirs 
• ihc land is limited shall bo considered to have acquired tho same as 
“purchaser.” Inheritance Act (3 and 4 Will. IV. C. lOG), 1®33. X 

2.—*' Where there shall—thereof *' 

(1) Failure of heirs of the purchaser—English Law. 

Where there shall be a total failure of heirs of the purchaser, or where any 
land shall be descendible as if an ancestor had been the “ purchaser” 
and there shall be a total failure of tho heirs of suoh ancestor, tho land 
shall descend as if the person last entitled had been the “ puichaser.” 
Law of I’lopcrtj Amendment Act 1859 (22 and 23 Vic. C. 35. S. 19). Y 

(2) Canons of descent under English Law—Changes made by the Inheritance Act 

(1883). 

See pp. 144— 150, Goodq,vc R.l’. (1897) Z 

A.sitiiinincnt of Moveables and Terms foi yea is. 

30. Any person sluill luivo power to assign moveable property now 
,, by law assignable, terms i'oi ytjars ol immoveable pro- 

Assigmiicut to self , , , y ^ . i • i,. i 

and others. perty and estates bv eleiiil directly to bimsell and 

anotlier poison or otlier ])crsons or corjioration, by the 

like moans as he might assign the same to another. 

(Notes). 

/.—“Terms for years of Immoveable property. ” 

(1) Estate for years under English Law—definition of. 

All estate for cars is a contract fot tbc possession of lands or lencmeiils for 
some dotenmnate petiod , and it takes place where a man lets them to 
another for the term of a certain number of jcais, agreed upon bet¬ 
ween the lessot and tho lessee, and the Icsaoe enters thereon. Co. 
Litt. 13 b. A 

(2) Assignment of terras for years "--English Law. 

(а) Tho Statute of Frauds piovidcd that no leases should be .issigncd or 

sjrrcndcrod unless by deed or note, in writing, signed by the party 
assigning or sairenderiiig the same or his agents thereunto lawfully 
authoiiscd bj writing. Jiottinq v. Mathn, 1 Camp, 318. B 

(i) By the Beal 1‘ropcitv Act (1845) any lease required by law to be in 
Wilting of any tenements or horcditanicnts, and an assignment of a 
“ cliattcl-intoiest,” not being copyhold, in any tenements or heredit¬ 
aments are to be void at law unless made by deed. 8 and 9 Vic C. 
106, S. 3. C 

(«) But though an instiument be void as a lease, as not being by deed, it may 
be good as an agreement, and where possession has boon given, the 
tenant will hold under the same terms, as if a lease had been granted. 
ParTter v. Tfi.s>ieV, 2 Be. G. and J. 559. D 

(б) Tho leases which are excepted from the Statute of Frauds, are not required 

by law t.-) be m writing, and therefore need not bo made by deed : but 
all assignments of leases must bo by deed. Goodevo R.P. (162) 1897. E 
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2.—•• Estates* by etegit. ” 

(1) “Elegit," what is—Engliih Law. 

Tho writ of eligit is a remedy which was originally given to the, judgment- 
creditor by the Statute of Westminster the second, but it has been 
greatly modified by modern legislation. 13 Ed. I.G. 18 ; 1 and 2 Yic. 
C. 110. F 

(2) Elegit, nature of—Present form under English Law. 

In its present form, it is a royal command to tho shcrifi directing him to deliver 
to tho judgment-creditor all the lands of the judgment-debtor, to bold 
* the same until the amount of his debt with interest shall bo levied. 

Goodeve, p. 383 (1897), R. P. G 

(3) Procedure to be adopted by the sheriff under the writ of elegit. 

(а) On tho receipt of the writ, the sberiil, holds an enquiry, called an Inquisi¬ 

tion, before a j'ury, for the purpose of ascertaining what lands in his 
baih-wick belong to the debtor, what estate he has in them, and their 
annual value. This proceeding is onftrely ex i>arte , and no notice is 
given to the debtor, and nothing is done on the land itself, (tbui.) H 

(б) On completing the Inquisition, a formal statement of the proceedings under 

it IS drawn up and sea’ed by the sheiiff and the jurors. (Ibui.) I 

(c) The shcrill then makes up and signs a formal statement of all that ho has 
done in obedience to the writ, which statement when signed, is called 
the “return to the writ ,” and he afterwards sends the wiit and “ the 
return to tho writ ” to the Supremo Court. This final act of the 
shcrifi IS sometimes called the “return of tho writ.” (Ibtd.) J 

(4) “ Elegit ’’—Effect of the “ return to the writ” - English Law. 

As soon as the shcrifi sends his “ return to tho writ, ” tho lands comprised in 
it ore said to be a “ delivered in execution ” to tho execution-creditor ; 
the effect of this is to confer on him a legal right of entry, which he 
can enforce against tho execution-debtor by an action to recover pos¬ 
session. Goodeve, p. 383, 1897 K.P K 

(5) “ Tenant by elegit, ” meaning of—Nature of his interest 

Tho execution-creditor who obtains possession or receipt of the lents and pro¬ 
fits IS said to be “ tenant by elegit . ” and he has a chattel intoiest 
which he may hold till his debt with interest is satisfied out of the 
rents and profits. Co. Litt 43 b ; 2 Cruise Dig. 54. Ii 

(C) Elegit, what could be seized under. 

Under an elegit, all land can bo sei/.cd in which the debtor has a legal estate in 
possession, or subj'ect only to a terra of years, or to an equitable mort¬ 
gage ; or tho onliro equitable fee , or a legal term of years, or a copy- 
hold estate, or land over which he has a disposing povifor which he 
can exorcise for his own benefit. Goodeve p 384,1897, R.l’, M 

rurchaser-s. 

31. The boiui hde payment to and the receipt of any person 
to whom any purchase* or mortgage-money shall ' 
Not bound to see payable upon any express or implied trast shall 

chj8e-money,°efc^' effectually discharge the person paying the same from 
seeing to the application, or being answerable for the 

misapplication thereof ^. 
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(Ndtes.) 

/.—"Tbe boaa tide... . thereof.** 

I Sea notes on Ss. 12 »nd 42 of the Indian Trusts Act (II of 1882). Ml 

Invcstvient of Tmst-funds. 

32. Trustees having trust-money in their hands, which it is their duty 
to in vest at interest, shall bo at liberty, at their discretion, 
Oti what securr to invest tlie same in any Government securities^, and 
be invested!”****™*^ such trustees shall also be at liberty, at theiu discre¬ 
tion, to call in any trust-funds invested in any other 
securities than as aforesaid, and to invest the same on any such securities 
as aforesaid, and also from time to time, at their discretion, to vary any 
sucji investments as afcrosaul for others of the same nature ^ . 

Provided always tJiat no such original investment as aforesaid, and no 
such change of investment as aforesaid, shall 1)0 made where there is a per¬ 
son under no disability entitled in possession to receive the income oftlie 
trust-fund for his life, or for a term ol years determinable with his life, 
or for any greater estate, without the consent in writing of such per¬ 
son ^ . 

(Notes). 

/.—‘*ShaU be — securities. ** 

Investment of trust moneys by trustees—Securities. 

See S. 20 of the Indian 'rmsts Act (II of 1882), and notes thereunder. N 


2 .—“ To vary ...same nature.** 

Power of trustees to vary investments. 

See S. 40 of the Indian Trusts Act (11 of 1882) and notes thereunder. 0 

3 Provided always—such person." 

See S. 40 of the Indian Trusts Act (II of 1882) and notes thereunder. P 

7‘; ubtees ami Executors. 


33. In all cases where any property is held by trustees in trust for a 


Trustees may 
apply income o f 
property of minors, 
&o., for their main¬ 
tenance. 


minoi-, either absolutely or contingently on his attaining 
majority, or on the occurrence of any event previously 
to his attaining majority, it shall be lawful for such 
trustees, at their sole discretion, to pay to the guardians 
(if any) of such minor, or otherwise to apply for or 


towards the maintenance o» education of such minor, the whole or any 
part of the income to which such minor may be entitled in respect of 
such property whether there be any other fund applicable to the same 


purjiose, or any other person bound by law to provide for such mainten¬ 
ance dr education or not; 
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• 

and such trustees shall accumulate all the residue of such income by 
way of compound interest, by investing the same and the resulting income 
thereof from time to time, in proper securities ^, for the benej^t cff the per¬ 
son who shall ultimately become entitled to the property from which sucli 
accumulations shall have ai isen ' 

Provided always that it shall he lawful for such trustees at any time, 
if it shall appear to them expedient, to apjdv the whole oi- any part of such 
accumulations as if the same were part of the income arising in the then 
cuiTent year. 

'* (Notes). 

/• —“ Trustee may apply — maintenance. ” 

Power of truBtees to give maintenance to minor beneficiaries. 

See full notes under Ss. 30 and 11 of the Indian Trusts Act (II oi 1882). * Q 

2.—Proper securities 

Proper securities for investment of trust moneys- 

See S. 20 of the Indian Trusts Act (11 of 1882) and notes thereunder. Q 1 

34. Whenever any trustee, oithoi original or substituted, and whether 
„ . , appointed by any High Couj’t or otherwise, shall die, 

Provisions for ap- , . ., , , . . , , , , . 

pointment of now or be six months absent from British India, or desire 

trustees, on death, j-q |,q discharged from, or refuse, or become unlit or 

ObCtla ^ ^ 

incapable, to act in the trusts or powers in him reposed, 
before the same shall have been fully discharged and performed, it shall 
be lawful for the person or persons nominated for tliat purpose by the 
deed, will, or other instrument creating the tioist (if an>), or if there be no 
such person, or no such person able and willing to act, then for the surviv¬ 
ing or continuing trustees or trustee for the time being, or the acting 
executors or executor, or administrators or administrator, of the last 
surviving and continuing trustee, or for the retiring trustees, if they shall 
all retire simultaneously, or for the last retiring trustee, or where there 
are two or move classes of trustees of the instrument creating the trust, 
then for the surviving or continuing trustees or trustee of the class in 
which any such vacancy or disqualification shall occur (and for this pur¬ 
pose any refusing or retiring trustee shall, if willing to act in the execution 
of the iTOwer, be considered a continuing trustee), by writing to appoint any 
other person or persons to be a trustee or trustees in the place 
of the trustee or trustees so dying, or being absent from British India, or 
desiring to be discharged, or refusing or becoming unfit or incapable to 
act as aforesaid. , 

So often as any new trustee or trustees shall be so appointed as 

T fet of trust property (if any), which for the 

pro^rty to new tin®® being shall be vested in the surviving or continuing 
trustees 2 , trustees or trustee, or in the heirs, executors, or adbiin- 

istrators of any trustee, shall with all convgnient speed 
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be conveyed and transferred so that the same may be legally and effectually 
vested in such new trustee or trustees, eitlier solely or jointly with the 
8urviving»or continuing trustees or trustee as the case may require. 

Every new trustee to be appointed as aforesaid, as well before as after 
such conveyance or transfer as aforesaid, and also 

now^truBt’eesa! ’ ^ every trustee appointed b> any High Court, either be¬ 
fore or after the passing of this Act, shall have the 
same powers, authorities, and discretions, and shall in all respects act as if 
he had been originally nominated a tnastee by the deed, will, or other 
instrument (if any) creating the trust. 


The Official Trustee may with his consent, and by the order of the 
A ‘ntmen+ of Coxirt, be appointed under this section in any 

Official Trufiteo to case in which onl> one trustee is to be appointed, and 
be a trustee 4. such trustee is to be the sole trustee. 

(Notes). 

/.—^‘Provision for appointment of new trustees on death, etc ” 


(1) Death of a trustee or trustees -New trustees, appointment of. 

See Ss. 73 and 74 of the Indian Trusts Act (II of 1882) and rotes thereunder. R 

(2) Appointment of new trustees by Court. 

Bee notes on 8. 74 of the Indisn Trusts Act (11 of 1882). S 

(3) Rules for selecting new trustees. 

See notes on Ss, 73 and 74 of the Indian Trusts Act (II of 1882). T 


2.—“Transfer of trust property to new trustees. ” 

Bee notes on S. 75 of the Tndi.in Trusts Act (IT of 1882). U 

3.—“Powersofnewtrutees” Y 


See notes on S. 75 of the Indian Trusts Act (II of 1882). 

4, — “Appointment... . trustee.*’ 

See S. 73 of the Indian Trusts Act (II of 1832). W 

35. The power of appointing new trustees here- 
piit*!*‘**°f tr^tM pre- mhofore contained may be exercised in cases wdiere 
deceasing testator 1. a trustee no'.imatcd in a will has died in the lifetime 
of the testator. 

(Notes). 

I •—“Appointment.... testator." 

See S. 73 of the Indian Trusts Act (IT of 1882). X 

36. The receipts in writing of any trustees or trustee for any money 

Trustees' receipts P^'V^'We.to them or him by reason, or in the exercise, 
to be discharges i. of any trusts or powers reposed or vested in them or 

him, shall be sufficient discharges for the money therein 
expi’essed to be I’eoeived, and shall effectually exonerate the persons 
payiife such money from seeing to the application'thereof, or from being 
answerable for any loss or misapplication thereof. 
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(Noles). 

/•—“Trustees’ receipt to be discharges.” 

Power of truBtees to give receipts—Effeot of such receipts. ' * 

See S. 42 of the Indian Trusts Act, (IT of 1882) ind notes thereto. Y 


Every trust-instru¬ 
ment deemed to 
contain clauses for 
indemnity and 
reimbutrsomcnt of 
trustees. 


37. Every deed, will, or other instrument creating 
a trust, either expressly or by implication 1, shall, with¬ 
out prejudice to the clauses actually contained 
therein, bo deemed to contain a clause in the words 
or to the elfect following, that is to say 


“that tlie trustees or trustee for the time being of the said deed, will, 
or other instrument, shall be respectively cliargeable only for such moneys, 
stocks, funds, and securities as they shall sesjiectively actually receive, 
notwithstanding their respectively signing any receipt for tlie sake of con- 
Jormity, and shall be answerable and accountable only for their own acts, 
receipts, neglects, or defaults, and not for those of each otlier, nor for any 
banker, broker, or other person with whom anv trust-moneys oi‘ secu¬ 
rities maN be deposited, nor for the insufiicioncy or deficieny of any stocks, 
funds, or securities, nor for any other loss ^ , unless tlie same shall happen 
through their own wilful default respectively ; and also that it shall be 
lawful for the trustees or trustee foi' the time being of the said deed, will, 
or other instrument, to reimburse themselves oi- himself, or pay or dis¬ 
charge out of the trust-promises all expenses incurred in oi- about the 
execution of the trusts or jiowers of the said deed, will, or other 
instrument ^. 

(Notes). 

/ - “Every deed . ..Implication. ” 

Trusts, express and implied—Definition and nature of. 

See notes under S. 3 of the Indian Trusts Act (11 of 1882). Z 

2 .—“ That the trustees...actually receive., sake of conformity., other loss. ” 

(1) Indemnity of trustees. 

See S. 30 of the Indian Trusts Act (II of 1882) and notes thereto. A. 

(2) Non-liability for eo-trustee’s default. 

See notes under S. 26 of the Indian Trusts Act (II of 1882). B 

(3) Trustee Joining in receipt for conformity. 

Bee notes under 8. 2G of the Indian Trusts Act (II of 1882). (T 

3.—“ To re-lmhurse or other Instrument.” 


I 


D 


Right to re-imbnrsement of expenses. 

See notes under Ss. 32 and 36 of the Indian Trusts Act (II of 1882). 
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38. It shall be lawful for any executors to pay any debts or claims 
upon any evidence that they may think sufficient, and 
compouud, I eto. ‘'O *iocept any composition, or any secunty for any 
debts due to the deceased, and to allow any time for 
payment of any such debts as they shall think fit, tind also to compromise, 
compound, or submit to arliitration all debts, accounts, claims, and things 
whatsoever relating to the estate of the deceased, and for any of the pur¬ 
poses aforesaid to enter into, give, and execute such agreements, instru¬ 
ments of composition, releases andother things as theyshall think expedient, 
without being responsible for any loss to he occasioned thereby. 

(Notea.) 


t.—**Executors may compound.” 

See S. 4.3 of the Indian Trusta Act (II of 1882) and notes thereto. 


E 


39. Plcfiealed bv tlie Powers-of-Attoniey Act (VII of 
1882), S. G. 


As to liability of 
executor or admin¬ 
istrator in respect of 
rents, covenants, 
or agreements. 


Trastoe, eto., mak¬ 
ing payment under 
p owe r-of-attorney, 
not liable by reason 
of death of party 
giving power. 

40. Where an executor or administrator liable as such to tlie rents^ 
covenants, or agreements contained in any lease or 
agreement for a lease granted or assigned, whether be¬ 
fore or after the passing of this Act, to the testator 
or intestate whose estate is being administered, shall 
have satisfied all such liabilities under the said lease, 
or agreement for a lease, as may have accrued due and been claimed up 
to the time of the assignment hereinafter mentioned, and shall have set 
apart a sufficient fund to answer any future claim that may be made in 
respect of any fixed and ascertained sum covenanted or agreed by the 
lessee to be laid out on the property demised, or agreed to be demised, 
although the period for laying out the same may not have arrived, and 
shall have assigned the lease or agreement for a lease to a purchaser 
thereof, he shall be at liberty to distiibute the residuary estate of the 
deceased to and amongst the parties entitled thereto, respectively, without 
appropriating any part, or any further part (as the case may be), of the' 
estate of the deceased to meet any future liability under the said lease or 
agreement for a lease. 


The executor or administrator so distributing the residuary estate 
shall not, after having assigned the said lease or agreement for a lease, and 
having, where necessary, set apart such sufficient fund as aforesaid, be 
personally liable in respect of any subsequent claim under the said lease or 
agreement for^a lease. 
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Nothing herein contained shalf prejudice the right of the lessor or 
those claiming under him to follow the assets of the deceased into the 
hands of the person or persons to or amongst whom the said g,ssets may 
have been distributed. 


As to liability of 
oiecutor, etc., in 
respect of rent, etc. 
in convoy auce on 
rent-charge. 


41. In like manner, where an executor or administrator liable as such 
to the rent, covenants, or agreements contained in any 
conveyance on chief rent or rent-charge (whether any 
such rent be by limitation of use^, grant, or reservation, 
or agreement for such conveyance, granted or assigned 
••to or made and entered into with the testator or intestate 
whose estate is being administered, shall have satisfied all such liabilities 
under the said conveyance or agreement for a conveyance, as may have 
accrued due and been claimed up to the time of the conveyance hereinafter 
mentioned, and shall have set apart a sufficieiit fund to answer any future 
claim that may be made in respect of any fixed and ascertained sum covenant¬ 
ed oragreed by the grantee to be laid out on the property convoyed, or agreed 
to be conveyed, although the period for laying out the same may not have 
arrived, and shall have conveyed such property, or assigned the said agree¬ 
ment for such conveyance as aforesaid, to a purchaser thereof, he shall he 
at liberty to distribute the residuary estate ot tlie deceased to and amongst 
the parties entitled thereto, respectively without appropriating any part or 
any further part (as the case may be) of such estate to meet any future lia¬ 
bility under the said conveyance or agreement for a conveyance. 


The executor or administrator so distributing the residuary estate 
shall not, after having made or executed such conveyance or assignment, and 
having, where necessary, set apart such sufficient fund as aforesaid, he 
liersonally liable in respect of any subsequent claim under the said 
conveyance or agreement for conveyance. 

Nothing herein contained sJiall prejudice the right of ihe grantor, or 
those claiming under him, to follow the assets of the deceased into tho 
hands of tlie jierson or persons, to or among whom the said assets may 
have been distributed. 

(Notes). 


!.—** Whether any such rent — use ." 

(1) " Use,*’ what is-English Law. 

« (a) The purpose: for which property was heldbj the person having the legal 

estate for the benefit of another, was termed a “ use.Goodevo’s R.P. 
(1897), F 

(6) A “ use ” has been defined by Lord Coke^thus—. " A trust < r confidence, 
which is not issuing out of land, but as a thing collateral annexed in 
privity to the estate, and to the person, touching the land: the ceatui 
que use” shall take the profits, and '* the feofee to uses ” shall make 
estates according to his direction. So that, he who had an "use" 
had only a confidence and trust, for which he had remedies under 
equity and not under Oommon Law. Chudleigh’s Case, 1 Eep. 121 b. Q 
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/.—“ Whether any such hent—use {Concluded), 

(3) “ Uses, " examples of— “ Statute of uses ’’—English Law. 

C 

(a) Where there is a limitation m Ihis manner vis .,—“ To A to the use of B, ” 
before the Statute of uses, the legal estate in the land will vest in A, 
who must apply the rents and profits arising therefrom to the benefit 
of B, B being the owner of the equitable estate : but after the passing 
of the Statute of uses (27 Henry VIII, c. 10), the legal estate would no 
longer remain in A, and it would pass through A and become vested in 
B. Or in other words, B would himself be the owner of the „Iand in 
law as well as in equity. See pp. 274—277 of Goodeve’s R,P. (1897). H 

(fa) The “Statute of uses ” (27 Henry YIII, c. 10), was passed with the express 
object of abolishing the doctrine of “uses.” It unites the “legal 
seisin” or interest to the “equitable or beneficial interest.” It 
provides that the ceatui que use shall have the same estate in the land 
as bo has in thft “use,” but also divests the person who is “seised to 
the use” of a corresponding portion of his estate and vests it in the 
ce&'fui i/Kc use. In othoi words the Statute “executes" the “use;” 
that is. It convoys the possession to the “ use,” and transfers the 
“ use” into possession, thereby making the teUui que use complete 
owDCi 0 ^ the lands and Icncinoiits at law and equity. ] 

See pp. 270 and 277, (ioodeve (1897). J 

N B.—For full history of the doctrine of “uses”—stepp. 268—297, of Goodeve’s 
R.P. 1897. 

42. Where an executor or adnninistrator shall have given such or the 

As to distribution notices as in the opinion of the Court in wliich such 
of assets of testator executor or administrator is sought to be charged would 

notice given by exc- have been given by the High Court in an adniinistration- 
cutor and adminis- for creditors and otliors to send in to the executor 

or administrator their claims against the estate of the 
testator oi intestate, such executor or administrator shall, at the expiration 
of the time named in the s.iid notices, or tlie last of the said notices, for 
sending in such claims, he at liberty to distribute the assets of the testator 
or intci.feate, or any part thereof, amongst the parties entitled thereto, 
having regard to the claims of which such executor or administrator has 
then notice, and shall not bo lialile for the assets or any part thereof so^- 
distributed to any person of whose claim such executor or administrjgkifJr 
shall not have had notice at the time of distribution of the said assets, or 
a part thereof as the case may he. 

• 

Nothing in the present Act contained shall prejudice the right 
of any creditor or claimant to follow the assets or any part thereof into 
the hands of the person or persons who may have received the same 
resp^tively. 
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trustee, executor, or administrator shall 
petition ^o^iidte oY liberty, without tlie institution of a su^, to applj 

fll^h Court for rpin- Jjy j)etition to any Judge of the High Court for the 
ion advice, etc., in . t . 

management, etc!, opinion, advice, or direction of such Judge on any 
of trust-property 1. question respecting the management oi administration 
of the tilist-property or the assets of any testator or intestate. 

S«ch application shall lie served upon, or the hearing thereof shall be 
attended by, all jiersons inteiosted in such apfiplication, or such of them 
as the said Judge’shall think expedient 

The trustee, executor, or administiator acting u])on the opinion, ad- 
Auce or direction given by the said Judge, shall he deemed, so far a*s re¬ 
gards his own responsibility, to have dischargbd his duty as such trustee, 
executor, or administrator in the subject-matter of the said application : 

“ ' Provided, nevertheless, that this Act sliall not extend to indemnify 
any trustee, executor, or administrator, in respect of any act done in ac¬ 
cordance with sucli opinion, advice, or diroctiuu as aforesaid, if such trust¬ 
ee, e.xecutor, or administrator shall have been guiltv of any fraud or wilful 
concealment oi misiepresentation in obtaining such opinion, advice, or 
direction , and the costs of such ajiplication as aforesaid shall be in the 
discretion of the Judge to whom the said ajiplication shall be made. 

(Notes) 

General. 

(1) Scope of section. 

(fl) It IS no part of the duty of a Judge, luidci S 43 of the Trustee's and 
Mortgagee’s Act,to gn e any opinion on a point on the decision of which 
may depend questions of right or title. 7 U. 381 at 384. K 

(/)) The questions arising iii the adrniui-.tration contemplated by S. 43 are not 
questions which, involve diihculty lu determining them. Ibid. L 

(c) The object of the section is to assist trustees lu the execution of the trusts 

as to little matters of discretion. 7 H. 381 H 

(d) The Court should not deal, under the power given to it under S. 43, with 

a point of law, which is full of difficulty, 7 B. 381 at 385. N 

(c) Under S. 43, a trustee may apply, without instituting a suit, to any judge 
of the High Court, for his opinion, advice or direction, .ind by acting » 
on such opinion, the trustee is deemed to have properly discharged 
his duty. 12 B. 638 at 644. 0 

(2) English Law analogous provision. 

The section is substantially the same as S. 30 of Lord St. Leonards Act (22 and 
23 Vio. C. 35). 


5 
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“ Trustee, executor, etc .,.. ..may apply by^petltloa.. ..trust 

property. ” 

(1) Advice and direction in management of trust estate Right to apply to Court 
for: 

See S. 34 of tho Indian Trusts Act {II of 1882) and notes thereto. P 1 

(2) Powers of the Court under Section. 

A, a Hindu, died in 1865, possessed of a temple and of a piece of land near it 
which he bought m his lifc-time. By his ivill, he directed his 
executors to apply tho income arising from the land in defraying the 
expenses connected with tho temple. This was accordingly done by 
his son, whom ho had appointed his executor. His son died in 
1873, and m 1879, the petitioner, who was the son’s widow, took out 
* letters of administration, with the will annexed, to the estate of A, 

still unadministered. As adniinistratnx, shocontmued to apply tho 
income of the said land as directed in the will. 

She subseiiuently filed another petition alleging that the sud income, which 
amounted to about Rs 900 par mensem was insufiicient to keep up tho 
said chanty. She stated that a sum of Rs. 1*2, 600 was urgently re¬ 
quired for certain purposes connected with the said chanty, and that 
she had a.^ieed with one V that he should advance tho said sum to her, 
to be expended as aforesaid, and th<it she should grant to him a lease 
of the Slid land lor 99 years, with a proviso for renewal, at a rent of 
Rs. 350 per mensem Subsoquentlv her adopted son served her with 
a notice to desist from granting the said lease. She therefore, 
presented a petition, to the Court under S, 43 of the Trustees’ ‘.ind 
Jlortgigccs’ I’oweis .\ct (XXVIII of I.S66) praying: — 

(n) that she might be adviced whether she had power to grant the said pio- 
posed lease, 

(/ > that tho said lease might be sanctioned cr directed by tho Court; and 

(c) that tho Court might give such opinion, advice or direction in the circum¬ 
stances of tho case as the Court might think fit. 

Held.— 

(1) that, under the section, the Court had no power to sanction the proposed 

lease, or to advise as to whether the petitioner had the power to grant 
it. 

(2) The Court will net under this section advise tru.steesas to disputed points 

of law or fact, but will do so only as to undisputed matters of manage¬ 
ment, such as questions of advancement, maintenance, change of in¬ 
vestment, sale of a house, compromises, taking procec-dings etc., and 

(3) that, as a matter of general principle, the trustee of the property in ques¬ 

tion could make a lease thereof for the benefit of the trust, or raise 
money by way o| charge for the purposes of necessary repairs and 
maintenance ; but with regard to the details of tho amount, or as to 
the work to be done, the Court cannot give any opinion. 12 B. 638. Q 

(3) Restrictioiii imposed upon the Court by the section. 

Obviously the Court must act with caution, and only advise in matters when 
the rights of the parties infer se are not in dispute either in law or in 
•fact, 12 B. 636 at C44. H 
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/•—“ Trustee, executor, etc.,—may apply by petition...trust 
property ' '—(CojicIikM). 

(4) AdministFator-General taking opinion of Court on questions respecting the ad¬ 
ministration—Refnsai of Court to express opinion 

The Admimstrator-Oeneral of Bombay having taken out letters of adinini\tra- 
tion (having eflect throughout the Bombay Presidency) to the estate 
of the deceased A, and having a balance in his hands to the credit of 
the said estate, after having Inlly adnunisteicd the ssine, was applied 
• to by X (the brother of the said A deceased), who had taken out letters 

of admimstr..tion in Kngland to the estate of Ins deceased biothcr, to 
hand over to him (the said \), the balance in ijiiestion,—the said X 
claiming to be the administrator of the domicile of the deceased and, 
as such, to be entitled to all tlio poisonal assets of hia estate wheicso- 
ever situate. ’ 

IJeiiig in doubt as to whether lie might s*felv accede to the request, the 
Adnuuistiator General of Bombay by petition under S 4H (1) of the 
Indian Trustees’ and Moitgagecs’ Act XWni ot ISGC), siilmnttod the 
question to the High Court for its opinion, advice and direc(.ion. 

Held that the question being one of considerable dihiculty and importonce, tand 
involving, moreovei, m its decision, questions whidi might seriously 
affect the rights of the paities mter sc, it was not a question such as 
was contemplated by S. 4.-1 of the Indian Trustees’ and ^Mortgagees’ 
Act XXVIII of 18GG, nor one upon which the Court ought togivc any 
opinion merely on an ei ixiile petition of this ch.iracicr. 7 B. 381. S 

General Provi'^/otis 


Tenants for life, 
etc., may oxocnte 
powers, notwith¬ 
standing incum¬ 
brances. 


44. l*’or the pui’iiosew oi this \ct, a iiorson shall he deoined to he 
entitled to the ])ossessiou oi to the receipt of the leiits 
and ineoiiie oi iiuinoveahle oi niove.ihle projierty, 
althouf'h his estate may he charged or incumhered, 
either by himself or by any former owner, or otherwise 
liowsocver to any extent, Init the estate or interests 
of the parties entitled to anv such cinii’ge or incumbrance shall not be 
affected by the acts of the person entitled to tlic possession or to the 
receipt of tbe rents and income as aforesaid, unless l.hey shall concur 
therein. 

46. The provisions contained in tin's Act shall, exce[>t as hereinbefore 
Operation of Act otherwise pi ovitled, extend only to persons entitled or 
acting under a deed, will, codicil, or other instrument 
executed after this Act comes into operation, or under a will or codicil 
continued or revived by a codicil executed alter that date, and onl^ to ^ 
liroperty in British India and to cases to which English Law is applicable. 

46. This Act may be called “The Trustees’ and 
Mortgagees’ Powers Act, 1866.” 

47. Eepealed by the Eeiiealing Act 1874 (XVI of 
1874). 


Short title. 


(Application of Act 
to Straits Settle¬ 
ments.) 
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112. Fraudulently tiavolling oi attempting to travel without proper 

pass oi ticket. 

113. Travelling without pass or ticket or with insulHciont pass or 

ticket or beyond authorized distance. 

114. Transferring any half of return ticket. 

115. Disposal of fines under tlio two last foregoing sections. 

IIG. Altering or defacing pass or ticket. 

117. Being or suffering iierson to travel on railway with infectious 

or contagious disorder. 

118. Entering carriage in motion, or otherwise improperly travelling 

on a railway. 

119. Entering caniage or other place reserved for females. 

120. Drunkenness or nuisance on a railway 

121. Obstructing railway servant in his dutj 

122. TresiJass and refusal to desist from tresiiass 

123. Disobedience of omnibus drivers to directions oi railway servants 

124. Oijoning or not properly shutting gates. 

125. Cattle-trespass 

156. Maliciously wrecking or attempting to wreck a train. 

127. Maliciously hurting or attempting to hurt iiersons travelling by 

railway. 

128. Endangering safety of persons traveMing by railway by wilful act < 

or omission. • 

129. Endangering safety of persons travelling by railway by rash or 

negligent act or omission. 

130. Special provision with respect to the commission by children of 

acts endangering safety of persons travelling by railway. 
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THE INDIAN RAILWAYS ACT, IS’OO. 

ACT IX OF 1890. 


Bkckivbd the G-G.’s Assent on the 21st March, 1890 

An Act to consolidate, amend, and add U> the Law relating to 

Railways in India. 

Whereas it is expedient to uousolidate, amend, and add to the 
law relating to railways in India ; It is hereby enacted as follows’;— 


CHAPTEK I 
Preliminary. 


Title, oxtent, and 1. (1) This Act may be called the Indian 

commoncomoiu. Kailways Act, 1890 1 

(2) It extends to the whole ol British India‘S inclusive . 

. . (m so far as it has been or may be extended under the provisions 

of the Smdh-Pishin Kailway Act, 1887 ^ of British Baluchistan, and 
applies also to all subjects of Her Majesty within the dominions of 
Princes and States in India ^ in alliance with Her Majesty, and to all 
native subjects of Her Majesty without and beyond British India and 
those dominions ^ ; and 


(8) It shall come into force on the lirst day of May, 1890. 

N.B. —Tho words “of Upper Huruu and ” after the word “ inclusive,” were 
repealed by tho Burma Laws Act, 1S08 (XIII of 1898), Burma Code. 

(Old Acts) 

Act IV of 1879.S. 1 (Corresponding to S. 1 (1) (2) A (3), present Act). 

Act XVIII of 1854.No corresponding provision. 

(Notea). 

/.—Indian Railways Act, 1890.” 

(1) Preparation of an Indian Railway Code. 

The—consistent, so far as public interests permit, with the letter, of the 
contracts subsisting between the Guvernniont and Railway Companies, * 
has been under consideration for many years, and tfie Indian Rail¬ 
ways Bill has boen drawn with special reference to the^ objections to 
which tho drafts prepared in 1866 and in 1884 were considered both 
in India, and in England to bo open. (See Statements of objects 
and Reasons). 
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Act IX of 1890 (iNiyiAN railways act). 

t.—“ Indian Railways, Act, 1890 •'—(Contimied). 

(2) Public General Acts of Parliameut applicable to Railway Companies in India. 

(o) 31 AND 3Si ViCT. C. 26. 

Thia statute ouablcs oertain (/uarantecd Indian Kailway Companies, e g., the 
G.l.r. Ry.Co., E.I. Ry.Co., U. B. & C I. Ry. Co.. Somde Ry. Co., 
* Tiastorn Bengal Ry. Co , ^nd the O & R. Ry. Co., Ld., to raise money 
on Debenture Stock. B 

(6) 36 ANU 37 VicT. G. 43. 

This statute enables all Railway Compaiiios to issue and register shares and 
socunties in India. ' G 

(c) 42 VNU 43 VioT. C. 11. Tuk Indian Gc-iuantekd Railways Act (1879). 

This Act enables the Guaranteed Railway Com j«nics m India and the Secre¬ 
tary of State for India m Council to enter into agreomonts with res- 
pOv',t to the working of Railways and with respect to telegraphs, and 
ccMifuis upon those couipanius additional powers with respect to then 
uudcrtakiiigs,* 0 

(d) 46 AND 47 Vic. C. 30. 

This Act authorises companies registered under the English Companies’ Act, 
1S62, to keep loca' registers of their members m British Colonies (in¬ 
cluding India) E 

(<’) bl 4NU 58 ViCT. C 12. 

This Act enables Indian Railwa} Coinpauios (registered under the English 
Companies' Act (1862—1890), to pay intcre.st out of capital durn g 
construction. p 

(3) Special Acts of Parliament applying to or which have applied to Railway 
Companies in India- 

(a) Assam Railways and Tuading Co.— 

GO and 61 Vict,, ch. xvn. 

(b) B. B ana C, 1. Ry. Co.— 

(i) 18 and 19 Vict , ch., cxiii; 

(ii) 22 and 23 Vict., ch., cii, 

( 111 ) 61 and 62 Vict., ch., xlix. 

(c) Calcutta and SonTH-KASTHuN Ry. Co — 

20 and 21 Vict., ch , xxii. 

i<l} E.I. Ry. Co.— 

(]/ 12 and 13 Vit., ch, xciii , 

(ii) 16 and 17 Vict. oh. ocxxvi , 

(lii) 18 and 19 Vict., ch. xxxiiii, 

(iv) 19 and 20 Vict., ch. cxxi; 

(v) 27 and 28 Vict., ch. civil ; 

(vi) 42 and 43 Vict., oh. 43 . ch. ccvi 
(vn) 48 Viot., ch. 10 ; • 

(will) ft and 45 Viot., ch. 63 ; 

(ix) 48 and 49 Viot., ch. 25 , 

(x) 65 and 56 Viot., ch, x , 

' (xi) 68 and 59,i'Viot., ch. xx. 
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Act IX of 1800 (INDIAN RAILWAYS ACT). 

t.~‘* Indian Railways*Act, 1890 ”—(Cmc uded). 

{e) E. B. Ry. Co.— 

(i) 20 and 21 Viet., ch. olix ; 

(n) 29 and 30 Viet., ch. cxxxvi; 

(lii) 47 and 48 Viot., ch. cciv. 

(/) G.I.P. Ry. Co.— 

(>) 12 and 13 Viot., ch. Ixxxiii; 

(ii) 17 and 18 Viot., ch. xliv 
^ (hi) 63 and 64 Vict., oh. cxxxvin ; 

(iv) 1 Edw. vn., ch. 25. 

(</) Great SouTniSKii India Ry. Co.— 

(i) 21 and 22 Vict,, ch. cxxxviu, 

(ii) 23 and 24 Vict,, ch. xxix ; 

(ill) 37 and 38 Vict., ch. cxii. 

( h ) Madras Railway Co.— 

(i) 16 and 17 Vict., ch. xlvi: 

(ii) 17 and 18 Vict., ch. xxix; 

(iii) 18 and 19 Vict., ch. xi. 

(t) O. and B, Ry. Co.— 

(i) 21 and 22 Vict., ch. Ixxxiii , 

(ii) 51 and 52 Vict., ch. I. 

{ j ) SciNDR Uy. Co.- 

(i) IH and 19 Vict., ch. cxv, 

(ii) 20 and 21 Vict., ch. clx ; 

(ill) 32 and 33 Vict., ch. Ixxx. 

(7c) Sooth Indian Ry. Co.— 

(i) 21 and 22 Vict., oh. cxxxviu , 

(ii) 37 and 38 Vict., ch. exit; 

(ill) 51 and 52 Vict., ch. v ; 

(iv) 53 and 54 Vict,, ch. 6. 

2 .—“ Extends to the whole of British India. ” 

(1) British IniUa ” meaning. 

The term-shall mean “ all territories and places withm Her Majesty's domi¬ 

nions, which are for the tune being governed by Her Majesty through 
the Governor-General of India, or through any Governor or other 
Officer subordinate to the Governor-General of India. See S, 3, 
cl. (7), General Clauses Act (X of 1897). H 

(2) Scope of the term '* British India." 

By Acts XIV and XV of 1874, not only Aden,*but the Laccadive Islands in the ’ 
Indian Ocean, the Andaman and Nicobar Islands, ^d Ajmere and 
Morwara in the centre of Bajaputana, are declared to bo parts of 
British India, which shows that the Indian Legislature has g<von to 
the words ** British India” a much more extended meaning than, at 
hrst sight, they would appear to indicate. 9 B. 244 (249). I 
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Act IX of 1890 (INDIAN RAILWAYS ACT). 

2. —** Extends to the whole o\ British India ”— (Conchided). 


[ S ..1 


(3) Railway station in Native State-Cession of jurisdiotioa—Cession of tewltory. 

Th^ applicant was charged with having imported bhang into the Presidency 
of Bombay, inasmuch as a parcel containing the bhang and bearing 
*his name and address was received at Kalol, a railway station in a 
Native State. It appeared that the criminal juri'diction along the 
line of railway was ceded to the Government of India, but there had 
been no cession of territory. Held, that no offence was C 9 mmitted 
unless the importation was into the Presidency of Bombay, that is, 
into the territories which formed part of British India, and if the land 
on which the offe-cc was alleged to have been committed had not act¬ 
ually been ceded, it could not form part of British India. 5 Bom.L.B. 
873. J 


• 3.Extended . ..Sind PIshIn Railway Act, 1887.” 

Application of the Railway Act# 

See S. 3, Sind Pishin Railway Act, XI of 1887 and S. 150, mfra. 

4.—“India." 


J1 


(1) liftfte—Definition in Ceneral Clauses Act. 

(fi) “India"shall mem British India, together with any territories of any 
Native l^rince or Chief under the Suzerainty of Her Majesty .exercised 
through the Cfovernor-Goneral of India or through any Governor or 
other Officer subordinate’ to the Goecrnor-General of India (See 
S. 3, cl. 27, General Clauscb Act, X of 1897). R 

(b) “ India," a.s distinguished from British India, includes the territ':;ries of 
Native States. 24 and 26 Vict., 0. 67, S. 22 ; 28 and 29 Vict., C. 15, 
S. 3, etc , Cited in llbert’s Government of India, 2nd Ed., p. 264. L 

(2) Penal Code, applicability of, to such parts of railways as run through Native 
States. 

The I’enal Code h is been extended, or rondcred applicable to such parts of the 
following railways as pass through Native States— 

(fl) Bhaunagar-Gondal. 

Bhaunagar-Gondal-Junagad-Porbandcr Railway. 

Jetalsar Virawal section—Dhorap-Porbandor section. 

Jetalsar-Rnjkot section. , 

(6) Bombay, Baroda and Central India Railway. 

(c) Great India Peninsula Railway. 

(d) Madras Railway. 

(e) Mysore. 

Kolar Gold Fields Railway. 

Mysore section of Southern Maharatta Railway. 

Mysore State Railway. 
if) Western Rajaputana Railway. 

Rajaputana-Malwa Railway. 

RewarirFeiozpur section. 

’ (p) Indian Midland Railway. 
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Sb. 1 & 2 ] Act IX of 1890 (inj)Ian bail WAT’S ACt). 

4.—India ’^{Concluded). 

{h) Morvi State Railway. 

(») Bengal-Nagpore Rmlway, 

(;) Uelhi-Umballa-Balka Railway. 

(fc) North-Western (formerly Sind-Puniafa and Delhi) Railway ^ 

(l) Jammu and Kashmir Railway. 

(m) Nizam’s Guaranteed State Railway. 

(») Southern Maharatta Railway.— 

^ South Deccan section. 

West Deccan line 
Blast Dcooati line. 

Harihar Branch. 

(o) Drangadhra Railway. 

(p) Jamnagar Railway. 

(q) Kolhapur State Railway. 

(r) Alimodabad-Paraiitij Railuay. 

(s) Koti-Rohri Railway. 

(t) Mchsana-Viramgam Railway. 

(u) Palanpur-Disa Railway. 

(v) Rajpipla State Railway. 

(w) Tapti Valley Railway. 

(a) Oudh a''d Rohilkaiid State Railwa\ — 

Bareilly-Rampore-Moradabad heotion 
(//) S ntberii Punjab Railway— 

Bharatpur and Bikanir section. 

(n) Cawopore-Achnera Slate Railway. 

(aa) Goona-Bavan Railway. 

(bb) Barsi Light Railway. 

(cc) Dbond Manmad Railway. 

(drf) Hyderabad Oodavory Valley Railway. 

(ee) Godhra—Rutlam Nagda Railway, etc , etc. M 

S—‘‘Beyond — dominions. “ 

Power to exempt Railways from Act 

Boo 8. 147, infra. N 


2. (1) On and from that day the enactments specified in the 

„ , first schedule are repealed to the extent mentioned 

Repeal. ^ 

in the third column thereof. 

(2) But all rules, declarations, and appointments made, sanc¬ 
tions and directions given, forms approved, powers conferred, and# 
notifications published under any ol those)||nactment.s,l3r under any 
enactment repealed by any of them, shall,^ so far as they are con¬ 
sistent with this Act, be deemed to have been respectively made, 
given, approved, conferred, and published under this Act 
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Act IX of i890 (INDIAN HAIL WAYS ACT). 


[Ss. 2 ft 3 


(3) Any enactment or docunitnt referriiif! to any of those enact- 
ijuents, or to any enactment repealed by any of them, shall, so tar as 
may bo, bo consti-uod to refer to this Act, or to the corresponding 
portion thereof. 

* Old Acts 

Act IV of 1879 .. S. 2 Corresponding to (1) «nd (2). 

Act XVIII of 1854 .. No corresponding provision. 

N.B. —Sub'scction (3) is new. 

(Note). « 

/.—“ Made, given.. ..Act.*' 

Cf. S il7 (5), mfra. 0 

3. In tins Act, unless there is something re- 

Dcfinitionh. i i • 

• pujjnanii in tno subject oj’ context. 

(1) “ train way ” means a ti am way constructed undtir the Indian 
Tramwa\s Act, i88(), or any special Act relating to tramways: 

(‘2) “ terry ” includes a bridge of boats, pontoons, or rafts, a 
sw’ing-bridgo, a flying bridge, and a temporary bridge, and the 
approaches to, and landing places of, a terry 

Old Act. 

Bub-Ss (1) and (2) arc new. 

(H) “ inland w'ator^ ” means any canal, river, lake, or navig¬ 
able water in Jiritish India : 

Old Act. 

Thib sub-bcction is new. 

(Note). 

I.—“Inland water.*’ 

Analogous provision. 

Cf, S. 5 (J), Act VI of 1881 (IiiLin 1 Steam Vessels). P 

(l) “ railway 1 ” means a railway, or any portion ot a railway, 
for the public carriage of passengers, annuals, or goods, and in¬ 
cludes— 


(«) all land witJun the iences or other boundary-marks indi¬ 
cating the limits of the land a})purtcnant to a railway ; 

(6) all lines ol rails, sidings, or branches worked over for the 
purposes of, or in connection w'ith, a railway ; 

(<;) all Stations, offices, warehouses, wharves, workshops, manu¬ 
factories, lixed ])lant and machinery, and other works 
constructed for the purposes of, or m connection with, a 
railway : and 



S.3] 


I 


7 


ifct IX of 1890 (INDIAN RAILWAYS ACT) 

(d) all ferries, ships, boats, an^ rafts which are used on inland 
waters for the purposes of the trafiic of a railwa}, and 
belong to, or are hired cn* worked by, the alithority 
administering the railway : ^ 

Old Aots. 

Act IV of 1879 .. S. 3. 

Act XVIII of 1854 .. 8. 1. 

I (Notes). 

/.— Railway. ” 

(1) SoarceB of Bub-sec. 

See Twelfth Annual Report, Railway Gommib&ionorb, p. 1. Q 

(2) Cl. (4), sub-cl. (d). 

Sub-cl (d; of the definition of “ lailway” has been restucted to such vessels as 
are used on inland w iters within the local cxloiit of the Act. It 
has been hold that the coiresponding clause in Act IV of 1879, must 
be read in this restricted sense, as, apart from the l.xal extent of that 
Act, a wider coiistiuctioii of the clause might bring the Railways Act 
into collision with tho Merchant Shipping Acts, and the provisions 
of the general law relating to tho carnage of passcngcis and goods by 
Sea. (See Statement of Objects and Reasons.) R 

(5) “ Kailway company i ” includes any persons, whether 
incorporated or not, who are owners or lessees of a railway, or 
parties to an agreement for working a railway : 

Old Acts. 

Act XVUlS^1874 corresponding provision. 

(Notes). 

I.—‘•Railway Company.” 

(1) Analogous provision. 

Vf. the Regulation of Railways Act, 1871 (31 and 35 Vic. c, 78, S. 2). 8 

(2) “ Railway To what it refers. 

For tho purpose of S. 3, els. (5) (6; and (7), tho word ‘railway’ whether it 
occurs alone or as a prefix to another word, has roforonco to a railway 
or portion of the railway under construction, and a railway not used 
for the public carriage of passengers, animals or goods, as well as to a 
railway within the definition of that word in S. 3 (4), (See S. 148 (1) 
tnfia, and Statement of Objects anil Reasons), T 

(6) “railway administration^ ” or “administration,” «n the 
case of a railway administered by the Government or a Native State 
means the Manager of the railway, and includes the Government 
or the Native State, and, in the case of a railway administered by a 
railway company, means the railway company : 
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Act IX of 1890 (INDIAN RAILWAYS ACY). CS- 3 


Old* Acts. 

Act TV of 1679 .. S. 3. 

Act XVIII of 1864 .. No corroMpoiiding provision. 

(Notes). 

• !.—** Railway Admlalsiratloa.’* 

Railway Administration—necessity for the definition• 

(а) For the purpose of Ch. VII, tiifra, relating to the responsibility of railway 

administrations as carriers, it is proper to define the expression “ rail¬ 
way administration,” in the case of a railway administered by^the Gov¬ 
ernment or a Native State, lo include the Government or State as 
the case may bo (See Statemcni o/ Objects and Reasons ) U 

(б) In the Indian Railwajs Act, 1879 the expression, “railway administration— 

was defined as meaning in the ease of a railway worked by Govorn- 
• ment, the manager of snob railway and the expression did m t include 

Govoinmcnt ^4 0. C. t'-«3 (1%). Y 

(c) The same expression in such a case, although it still moans tbe manager, 

now includes the Government, so that wherever the expression is used 
in the pro^ont Act, it must, unless theic is something repugnant in 
the subject or context, also mean the Govcrnincnt. {Ibid). W 

(d) In the case of a railivay admiiiistcicd by the Government, if a r ailway 

admimsi ratioi is liable fur compensation, it is the Government which 
has to make compensation. (Ibid). X 

{<•) It w as probably for this reason that the expression “ railway administra¬ 
tion ” was defined in the Act of 1890, so as to include the Gavernmciit 
(Ibid.) Y 

(f) The definition suggests that the framers of the Act contemplated that a 
suit, in which compensation was claimed under Ch. VII infra, should, 
whore the i ail way is administered by the Government, be brought 
against the Govcrnmoiit. (Ibid) Z 

(7) “ railway sorvant i ” moans any [loison employed by a rail¬ 
way administration m connection with the service of a railway : 


Old Acts. 

Act IV of 1879 .. S. 3. 

Act XVIIl of 1864 .. No corresponding provision. 

(Note). 

I‘ Railway servant. ” 

Goods clerk. 

A-employed by a railway administration is a railway servant within the 

moaning of S. 3 (7) of the Act. 9 P. R. 1898 (Or.) • X 

(8) inspector means an Inspector ol Railways appointed 
under this J^ct. 

Old Act. 

This definition is new 

(9) j^oods^ includes ^ inanimate things of every kind ' 
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Act IX of 1890 (INDIAN EAILWAYS ACT). 

Old Adta. 

Act XVlII^ri^SSl } No com spending provision. 

(Notea). 

Goods. ” 

AnalogottB provision. 

Gf. the Railway Clauses Act 1845 (8 & 9 Vic , c. 20), 8. 3, 

2.—Includes. ” 

Include '* -Meaning. 

(а) “ When, in an interpretation clause, it is statol that a certain term ‘ in¬ 

cludes ’ s6*ahd so, the moaning is that the term retains its ordinary 
meaning, and the clause enlarges the moaning of the term, and makes 
it include matters, which the ordinary meaning would not include. 
Pet Lord Esher in Rodger v. Ilarmson, 1 Q.B. (1893), p. 1C7. G 

(б) 'J'he use of the terra, * includes ”, shows that the term indicated is not 

meant to be defined, 0 B.H.C. 99 (IOC). D 

(c) The word “include” in the General Clauses Act is intended to be enume- 

rativo, not exhaustive. 2 M. 5 (7), £ 

(d) When the Legislature in'cnds to exhaust the significition of the word in 

terpreted, the word " mean ” is used. (Ibid). p 

(e) NVherc a definition “ includci ” certain pc’-sons or things, it does not neces¬ 

sarily exclude other persons or things not so included ; for, when a de¬ 
finition IS intended to be exclusive, it would s^'orn that the form of 
the words is “ means and includes ”. 4 C. 492, Q 

(10) “ rolling-stockl ” includes locomotive engines, tenders, 
carriages, wagons, trucks, and trollies of all kinds: 

Old Acts. 

A?tXVinSl854 } No corresponding provision. 

(Note). 

Rolling stock. ” 

Analogous provision. 

Cf. 8, 2, the Bolling Stock Protection Act, 1872 (35 and .16 Vic. c 50, 8. 2). H 

(11) “ traffic 1 ” includes rolling-stock of every description as 
well as passengers, animals,^ and goods. 

Old Acts. 

ActXVniSW 1 No corresponding provision. 

(Notes). 

“ Traffic. ” 

Analogous provision. 

0/, B. 1, the Railway and Canal Traffic Acts, 1854 (17 and 18 Vic,, c. 31). - 
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[8.3 


2.—** Aalmals." 

(a) Nowhere in the Act, is the terra “ animal ” defined. 

(b) Glwie, tT., in deciding that a crab was an ‘ animal ’ as defined by 8.2, Act XI 

of 1890, t»w,, "domestic or captured animal”, said, “there can, I 
j think, be no doubt whatever on the point, for the word "animal” 
ordinarily means an organised or living being having sensation and 
power of voluntary motion, an inferior or irrational being as distin¬ 
guished from man ” Pei Ohose, J., in 24 C 881 (885). J 

(12) “ through traffic ” means traffic which is carried over the 
railways of two or more railway administrations : 

Old Aot. 

This definition is new 


* (13) “ rate ” includes any fare, charge, or other payment for 
the carriage of nny passenger, animal, or goods ; 


Act IV of 1879 
Act XVIII of 1854 


Analogous pFovision. 


Old Acts. 

No corresponding provision. 

This clause is new. 

(Note). 

I. -‘‘Rate.*’ 


Cf. S. 2, the RailwajaRolling Stock Protection Act, 1872 (35 and 3G Vic., S, 3, 
The Railways Clauses Act, c. 50) and (8 Vict., c. 20). K 


(14) “terminals^ ’’includes charges in respect of stations, sid¬ 
ings, wharves, depots, warehouses, cranes, and other similar 
matters, and of any services rendered thereat • 

Old Acts. 

Act XVinofTsSl 1 No corresponding provision. 

This clause new. 

(Note). 

I.—“Terminals.” 

Analogoua Provision. 

Cf. 8. 55, the Railway and Canal Traffic Act, 1888 (51 and 52 Vic , o. 25). L 

(16) “ pass ” means an authority given by a railway adminis¬ 
tration, or by an officer appointed by a railway administration in 
this behalf, and authorizing the person to whom it is given to 
travel as a passenger on a railway gratuitously ; 

• Old Aot. 

This definiuon is now. 


(16) “ ticket ” includes a singleticket, a return ticket, and a 
season ticket; 
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OId:Aot. 

This definition is new. 

(17) “ raaund i ” means a weight of three thousand two hund¬ 
red tolas, each tola being a weight of one hundred and eighty grains 
Troy; and • 

Old Act. 

This defiuitioo is new.) 

(Note). 


Maund.” 


82 29 lbs 
27'22 Maunds 


Maund.” 


= 1 Maund; 

= 1 Ton. 


(18) “ Collector i ” means the chief ofhecr m charge of the 
land revenue administration of a district, and includes any officer 
specially appointed by the Local Government to discharge the 
functions of a Collector under this Act. 


Act IV of 1879 
Act XVill of 1854 


Old Acts. 

No corresponding pro\nHion. 


(Hotel. 

L—"Collector.’’ 

Collector—Definition. 

See also the definitiun m S. 3 (10), Act X of 1897 (('rcuoral CLium's \ct). N 

CHAPTEK II. 

Inspection of Kailways. 

. , , 4. (1) The Governor-General m CounciT-^ may 

Appointment 

and duties of Ins- appoint persons, by name or by virtue of their 
poctors 1 . office, to be Inspectors of Kailways. 

(2) The duties of an Inspector of Railways shall be— 

(а) to inspect railways with a view to determine whether they 
are fit to be opened for the public carriage of passengers, 
and to report thereon to the Governor-General in Council 
as required by this Act; 

(б) to make such periodical or other mspections.of any railway 
or of any rolling-stock used thereon as the ^Governor- 
General in Council may direct; 

(c) to make inquiry under this Act into the cause of any 
accident on a railway ; 
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CSb. I & 5 


{d) to perform such other duties as are imposed on him by this 
Act or any other enactment for the time being in force 
‘relating to railways. 

• Old Acts. 

Act IV of 1879 ... S. 6-A (corresponding to sub-S. 1 of the present Act). 

Act XVIII of 1854 ... No corresponding provision. Sub-S. (2) is new. 

(Notes). 

A 

/.—“ Appoiatment ... .Inspectors, ” 

(1) Analogous provision. 

Of. — S. 3, the Regulation of Railways Act, 1871 (34 ind 35 Vic., c. 78). 0 

(2) Persons appointed to be Inspectors of Railways. 

For-. s^c (Jroveininent of India (Railway) Circular No. XV, dated 4th 

December 1888. P 

2. -*• May " 

Consulting Engineers. 

-for Railways, etc., to be inspecting oilicers. See Government of India 

(Railway) CircuDr No. XV, dated 4th December, 1888. Q 

5 . An Ins[)ector shall, for the purpose of any of the duties 
which he is requiied or authorized to perform 
tors'iT'^** inf'poo- jjg deemed to be a public servant ^ 

within the meaning of the Indian Penal Code, 
and, subject to the control of the Governor-General in Council, shall, 
for that purpose, have the following powers, namely:— 

(а) to enter upon and inspect any Railway or any rolling-stock 

used thereon ; 

(б) by an order in writing under his hand addressed to the 

railway administration, to require the attendance before 
him of any railw'ay servant, and to require answers or re¬ 
turns to such inquiries as he thinks fit to make from such 
railway servant or from the railway administration ; 

(c) to require the production of any book or document belonging 
to, or in the possession or control of, any railway adminis¬ 
tration (except a communication between a railway com¬ 
pany and its legal advisers ^) winch it appears to him to 
be necessary to inspect. 

Old Acts. 

Act IV of 1871 .See S. 5 (d) (1). 

Act XVIII of 1854...Nn oorresponding provision. 
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(Notes). 

“ Power of In&pectors .'' 

AnslogOQB provisioii. ’ 

C/. — S. 4, the Regulation of Railways Act 1871 (S4 and 35 ViOy c. 78). R 

2.—“Deemed to bee public servant. ” 

(1) Public Bevvant defined. 

See S. 21,1, P. C. B 

(2) Oftences by, or, relating to public servants. 

For-, soe Chapter TX, I. P. C. T ' 

(3) Contempts of the lawful authority of public servants 

For-, see Chapter X, l.P.C. 0 

S 

3.—**Except a communication.. ..iegaiadvisers ” 

* 

Reason for the exception. 

In accordance with a suggestion made by one of the railway companifs with 
reference to the diaft Bill (Railway) of 1884, communication between 
•• ■ railway companies and their legal advisors have been expressly except¬ 

ed from the documents of which .an Inspector of Railways may 
require production. (See Statement of Objects ami Reasons). Y 

6. A railway administration shall afford to the Inspector all 

Facilities to be ’■®3'Sonable facilities for performing the duties and 
afforded to iiispec- exercising the powers imposed and conferred 

upon him by this Act. 

Old Acts. 

Act IV of 1879 ...8. 5 (d) (2). 

Act XVIII of 1854...No corresponding provision. 

CHAPTEli III. 

Construction and Maintenance op Works. 

7. (1) Subject to the provisions of this Act and, in the case 

of immoveable property not belonging to the 

way^SnYstltmlls ^'^ilway administration, to the provisions of any 
to execute all noces- enactment for the time being in force for the 
sary works. acquisition of land for public purposes and for 

companies and subject also, in the case of a railway company, to 
the provisions of any contract between the company and the Gov-, 
ernment, a railway administration may, for the purposetif construct¬ 
ing a railway or the accommodation or other works connected there¬ 
with, and, notwithstanding anything in any other enactment for 
the time being in force,— 
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(а) make or construct m, upon, across, under, or over, any lands, 

or any streets hills, valleys, roads, railways, ortramways 
• or any rivers 3, canals, brooks, streams, or other waters, 
or any drains, watci-pipes, gas-pipes, or telegraph lines, 
such temporary or permanent inclined planes, arches 
tunnels 5, culverts, embankments, aqueducts, bridges 6, 
roads lines of railway 3, ways, passages, conduits, 
drains, piers, cuttings, and fences 9, as the railway 
administration thinks proper 

(б) alter the course of any rivers, brooks, streams lO, or 

water-courses for the purpose of constructing and main¬ 
taining tunnels, bridges, passages or other works over 
or under them *and divert or alter, as well temporarily as 
permanently, the course of any rivers, brooks, streams, 
or watercourses, or any roads, streets, or ways, or raise 
or sink the level thereof, m order the more conveniently 
to carry them over or under, or by the side of, the 
railway, as the railway administration thinks proper; 

(c) make drains or conduits into, through, or under any lands 

adjoining the railway for the purpose of convoying 
water from or to the railway; 

(d) erect and construct such houses, warehouses, offices, and 

other buildings, and such yards, stations ii, wharves, 
engines, machinery, apparatus, and other works and 
conveniences as the railway administration thinks pro¬ 
per , 

(c) alter, repair, or discontinue such buildings, works, and con¬ 
veniences as aforesaid or any of them, and substitute 
others in their stead ; and 

(j) do all other acts necessary for making, maintaining, altering 
or repairing, and using the railway 12 . 

(2) The exercise of the powers conferred on a railway adminis¬ 
tration by sub-section (1) Shall be subject to the control of the Gov¬ 
ernor-General in Council. 

Old Acts. 

Act XTUI ori 864 . I corresponding provision. 
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Act IX of 1890 (INDIAN UAILWAYS ACT). 

(Notes). 

(1 eneral. 


(1) Analogous ppovision. ’ 

This section corresponds to S 16 of the Biiilway Clauses Act, 1845 (8 and 0 
Vic., c. 20). ” * W 

(2) Nature of section. 

This section follows gcnerallv the terms of an English oiiactnicnt, hut super¬ 
sedes any local enactments which prohibit the construction of railways 
• ovor g.is-pipos and the like, without the previous peimission of Munici¬ 

pal Commissioners. The expense of diverting the course of a railwav 
for the puyipse of .ivouling a gas pipe, would usually bo out of all 
proportion to any dam.igc which might possibly be c.iuscd by the r.ul- 
wav passing over the pipe. (See StaIrmriU of Objects mid Itcasons) X 
( 1 ) Powers conferred. 

(a) It confers on railway administrations cl'rtani statutorN powers; and .i 

statutory power is a power confcired by statute to do something which 
could not be lawfully done without it. EiiiHcly v. North-Eastern Ity. 
Co., (1896) 1 Ch. 418 (428). Y 

{b) But these powers arc to bo taken as ent down and qualified by Ihepiovisum 
that it must be an act “ neeess,ii\ ior making, inaintainnig, altering 
or repairing .and using the lailwax ” I'uqli v. (lolden Vnllejj Jiy Co , 
(1877) 15 Ch. D. 3.30. Z 

(^) Sec also cl. (/), mfra. A 

(4) Exceeding the statutory powers. 

In Fmkv. London and ,S'. W Ity. Co ,(1390) 44 Ch T> .330, a question of-in 

widening a railway was discussed. B 

(5) Section does not introduce, in the ease of railways, any special principle. 

The-as to miurious affecting, diflereiit from that applied in the case of other 

woiks. Att-Gen. and Ilmc v Metiopoliian Ily Co., (1894) 1 Q B, 
384. C 

1.—" Provisions of. ■ .companies. ” 

(1) Acquisition of land—ProYislon. 

See the Land Acquisition Act (T of 1894). D 

( 2 ) Right of way. 

-does not exist on land acquired by a Railway Company under Act VI of 

1857, except when the Company, by its own .acts lays itself under 
legal obligation to provide a way. 3 W.R. 27 E 

(3) Payment of compensation for damages caused by tawfnl exercise of powers 
nnder this section. 

As to-, see 8. 10, mfra. F 

2.—“Streets.’* • 

(1) Street, meaning of. • 

(rt) The term “ street,” in its strict sense, is restricted to the roadway and 
footways. L.C. and D. liy. Co. v. Mayor of Loiuhn, 19 L.T. 250. 0 

(b) It also moans a thoroughfare with houses on both sides. Gallofway v. Mayor 

of London, L.R. 1 H.L. 34, H 
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2. —** Streets "— (Concluded). 

(2) Right of owner of land adjoining public highway to erect gatea. 

Tiif owner of land adjoining a public highway, is legally entitled to erect gates 
or open doors so as to give him access to the highway at any point ho 
• pleases, whether the soil of the highway be his or not. London and 
North-Western By. Co. v Mayoi, etc.,of the City of Westminster, G7 


L.T. S3, c%ted m 26 M. 635 (051). I 

3, —Rivers." 

“ Rivers ’’—Scope of the term. t 

Navigable as w'ell as non-ruivigable rivcis arc included in this term Abraham 
V Cl. N. By Cn , 16 Q B. 586. ’ J 

4. —" Arches.” 

Pui^ehaie by Railway Company. 


Semble.- Land ooveroti by an arch must be purchased by a Railway Company. 
Vmchinv, hondxmaml Jllackwall By, Co., 24 L.J. Ch. 417. K 

5. —“ Tunnels.” 

:# Railway Company to purchase land. 

When a Railway Company desires to enter on a eert.vin land in oi-der to have a 
periiuinciit tunnel cmistructed, it must purchase the site Alpni lOW v. 
Oxfoid By. Co., 2 Do G. M and G. 94 L 

6. —” Bridges ” 

(1) Authority to construct a temporary bridge. 

A Railway Company has-,in order to carry earth for constructing an embank¬ 

ment. London ami Bum By. Co v. (hand Junctum Canal Co., 1 By. 
Gas. 224 M 

(2) Bridges and inciines. 

In addition to the power given by this section to the railway administration, 
S. li, mfrn, gives the Govcrnor-GeiieraJ m Council, power to require 
the administration, at any time, to make over or under-bridges, 
ascents and descents, and to remove or dimmish the danger of level- 
crossing. (See S. 14 of the Act). M 

(3) Railway Company agreeing to make approach to bridge with certain slope. 

Where a Railway Company agreed to make the approach to a bridge with certain 
slope, it was held to the agreement. Attoiney-General v. Mtd. Kent, 
etc., By. Co., (1867) 3 Ch. 100. ' 0 

(4) Line crossing public footpath-Obligation imposed by English Statute. 

In Daitfotd Rival Conned v. Bexley, etc. By Co., H. L. (1898) A. C. 210, it 
was held that the English statute did not impose on a Railway Com¬ 
pany, whose line crossed a public footpath, the obligation ofearry- 
^ mg the footpath hy means of a bridge. p 

7. Roads.” 

A Railway Company diverting road. 

(a) A permanent diversion of road can be effected by a Railway Company. 
Phtllipv. L. B. and S. C. By. Co., 4 Gifl. 46. Q 
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7.—** Roads *'y-{Conciuded), 

(b) Such diversion may be to a spot where there is level crossing provided the 

s,ime IS more convenient than a bridge. Attotney-Geneial y. Ely. and. 
By. Co , L. R. 4 Ch. 194. R 

(c) Such acts only as arc necessary for construtting the Railway or the 

accommodation of othi'r works connected therewith, can be executed, 
and not those done merely for the saving of expeiiso. Bey v, Wycomlx) 
By. Co., L. R. 2 Q. B. 310. 8 

5.—“ Lines of railway,” 

The words-, were added by the Indian Railw.iys Act, Amondiucnt Act {IX 

of 189(5), S. 1. T 

9. — "Peaces.” 

(1) Power to require administration to provide boundary marks. 

In addition to the povvei here given to the Railway .vdmniistration, S. 13, infta, 
gives the Govornoi-Goneial m Council power to require the administr.i- 
tion to provide boundary marks or fences, woiks m the nature of 
screens, gates, chains, bars, etc, U 

(2) Under English Statute, Railway Company is bound to maintain sufficient 
fences. 

-for the protection of the cattle ot the ‘ ‘ owners or occupiers ’ ’ of land .ul- 

joining the line. Dawson v Midland By. Co., (1872) L. R 8 Kx. 8 , 
Co'tiys Gieat Bc.sh'm By. Co., (1881) 7 Q. B. D, 322 Y 

(3) Railway Company is not bound in duty to its passengers or other persons to 
maintain fences 

But a-, sufficient to keep cattle off the line m all circumstances, but is bound 

to use every reasonable care to prevent them from straying upon the 
line. Buxton Notth-Kastein By. Co, (18G8) L. R. 3 Q. B 549 
Luxcomhey Lhcni Wcstein By Co , (1899) 2 B. 315. W 

10.—"Rivers, brooks, streams.” 

(1) Power conferred by sub-section (1) ciause (b). 

The-is to bo taken a.s qualified by cl (/), lufia, and it only authorises a 

diversion, when the river or road picseiits an actual obstacle to the 
construction of the line, and not whore the diversion is merely to save 
expense. Puyhv. Golden Valley Batlway Co. (1887), 15 Bh. D. 330. X 

(2) Diversion of stream. 

-cannot bo effected merely for convenience and economy, e. q., to save the 

expenses of constructing two bridges. Puqh v. Golden Valley By. Co., 
L. R. 15 Ch. Div. 3.30. Y 

(3) Diversion—Company to keep within authority given. 

The Company, m making the diversion, must koop within the authority given 
them. Queen v. Wycombe By. Co., (1867) 2 Q, B. 310. Z 

(4) Diversion of public footpath not permitted. ^ 

But, the Statute docs not authorise a Railway Company to divert a public foot¬ 
path, so as to place it on land of which the Company hail not acquired 
the ownership. Bangeley v. Midland By. Co., (1868) L. R. 3 Oh. 

806. X 
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lO.—*‘RIvers, brooks streams "--ICotichuled). 

(5) Railway Company diverting a road. 

(ti) Whole a Rjiilway Company divoitod .i toiid viie'>, but with a bona fide 
view to the convonioiioo of the public, a Court of Equity would not 
compel them to replace the road so as to make their work ultra itiei,, 
* if the result will lie to uause f;ic.itci iiicouvenieiiec to the public. A t- 
touicy-Genc)al v Ktij lladdenham, etc , Ity Co., (1868), L. R. 6 Eq. 
106. B 

(b) On appeal from the above, held, that the Comiuiiy had not cxooodod its 
powois. (Ibul.) (1869) 4 Ch. 194. ♦ C 

, iI.~**Statloas." 

What constitutes a station. 

A road, platform and stop, collectively eoustitiite .i .station. Lord Petie v. Ens- 
* feniJiy Co . G Rv. Gas .Gii7. But-^cc Eton Colleyc % G. W Ity Co,, 

1 R\ Cas. ‘200^ D 

12. -“Do all other acts., .railway.'* 

(1) Nature of this clause 

# This clause is in rualitx a proviso on the whole section. E 

(2) Reason for the above view, 

See Queen v Wycoinbe Rj, Co , .md I'tujh v Golden Vtdley liy Co , siipia, 
where it was held th.it the woiks .luthonsod by the section must be 
works “ necessary for the inakiiif', lu.iiutaimng, altering, or repairing, 
and using the railw.iv " See, also, Einsley \ Noith-Eastcm By. Co., 
(1896) ICh. 418 (434;. F 

(.3) Work convenient on ground of economy. 

{ii) Woiks which aic only convonient to a Riilwav Comp<uiy on the groimd of 
eeoiicmiy, .ire not neec^saiv within the nie.iiiing of this section 
Fenii'icL v KaU London By Co , (1876) L. R 20 Eq. 544 0 

(6) Whcie ,t Railway wished to build a temporalv railwav to save the trouble 
and expense of c.istiug in.iteri.ils ficnn a highvv.iy, the mere saving of 
evpensc in eoristiuction did not c-oiisLitute necessity. Mmtis v. Totlen- 
hain. etc , By Co , (18'I2) 2 Gh 17 H 

(4) Railway Company making a line constructing burrow pits. 

A Railway Company, which, m in,ikiiig a lino lonstruets the buiiow pitsm 
such a manlier .i,s to Is eontinuous, thus acting as channels for water 
to pass along the line, will be liable if .any damage is caused thereby 
to the owner of land ad|.iccnt to the lino 2 Bom. 1j. R. 637. I 

(5) S. 394, Act III of 1888 (Bombay Municipality)—Railway Company storing 
sleepers on their premises—License from Municipality, 

TheO.I.I’.Ry C 1 , used ceit.un plots of land 111 Bombay for storing sleepers 
(timber) for thi^use of their hue In the rrcsidcncy Magistrate’s 
, Court, the Company was charged under 8 394 (i) (d), Bombay Act III 
of 1888, with having used the plots for storing timber without a license 
from the Municipal Commissioner Held, (3) that no license was 
necessary .is 8 7 (1) of the Act (IX of 1890) enabled the Ry Co, to 
‘ do all acts necessaiy, for making, maintaining, altering or repairing, 
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12 .—“Do «// other acts...\railway‘*—(Cmidvde^). 
and using tho railway ” notwithstanding anything in any other enact¬ 
ment for the time being in force ; and (‘2) that the storing o( sleepers 
was necessary for the maintenance, repairing, etc. of tho railway lino. 

11 Bom. L.R. 1181. , ” J 

(6) Removal of trees dangerous to or abstracting the working of a raiiway. 

Soo S. 15, infra. K 

(7) Acquisition of land—Use for purposes of Acts. 

(a) When lands arc compulsorily acquired b> a Railw.iy Company, tliov must 

bo used only for purposes mentioned in the Act. Bostock v. Nm th Staff 
By. Co., 3 Sin. and (1. 283. L * 

(b) On a Railway Ooihp'any erecting a ho.irdiug for preventing the plaintiff from 

acquiring a right to the across of light across the Railway, the Company 
was restrained from erecting tho same by injunction. Norton w. 

L. and N. W. By. Co., L. R. 9 Ch. D. 623. M 

I 

(c) A Railway Company, which had bought laud from a man and had covenant¬ 

ed with him in the purchase deed not to erect any building on it to a 
greater height than eighteen feet within the distance of 80 ft. from 
certain other property of his, was restrained according to the terms of ♦ 
of tho covenant, hloydv. Loiulon, Ohnplan and Dmvei By. Co., 2 Do 
G.J. andS 568. ' N 

8 . A railway administration may, for the purpose of exercising 
the powers conferred upon it by this Act, alter the 
wimJand Lmfr' PositioTi of any pipe for the supply of gas, water, 
or compressed air, or the position of any electric 
wire, or of any drain not being a main drain : 

Provided that— 

t 

(а) when the railway administration desires to alter the posi¬ 

tion of any such pipe, wire, or drain, it shall give reason¬ 
able notice '■i of its intention to do so, and of the time at 
which it will begin to do so, to the local authority 3 or 
company having control over the pipe, wire, or drain, or, 
when the pipe, wire, or drain, is not under the control of 
a local authority or company, to the person under whose 
control the pipe, wire, or drain is; 

(б) a local authority, company, oi’ person receiving notice under 

proviso (a) may send a person to superintend the work, 
and the railway administration shall execute the work 
to the reasonable satisfaction of ,fche person so sent, and , 
shall make arrangements for continuing, durir/g the exe¬ 
cution of the work, the supply of gas, water,' com¬ 
pressed air, or electricity, or the maintenance of the 
drainage, as the case may be. 
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Old Acts. 

Act 3^111 oM854 } corrcbponding provision 

* (Notes). 

• N.B.—Sec albo notes to S. 12, tn/ta. 

Ueneral. 

(1) Analogous pro vision. 

S. 14, the R.iilw.iy CUuscs Act, 1815 (8 Viot. e. 20), diid S. 14 (Act 111 
of 1885). ^ 0 

(2) Scope of section. 

This section confers on .i i.nlw.iy .idministiiition, a power which the telegraph 
authority Ims under the Indian Tolecr.iph ,\ct, 1885 (soc Stnieinent 
of Objectii rnid Jt(‘au)n'>) P 

/ — •* Alteration of pipes, wires and drains ." 

Payment of compensation top damages caused by lawful exercise of powers under 
this section. 

As to—, see*8. 10, wfra. Q 

2.—“Reasonabie notice ” 

(1) Services of notice by railway administration. 

For—, sec S. 141, lufta R 

(2) Presumption where notice is served by post. 

As to—, SCO S. 142, infia S 


3.—“ Locai authority.” 

“ Local authority.’ ’ 

— shall 111 C. 1 II a niuiinipal comnnttee, district boaul, bod\ of post commissioners 
or othci .uitliorUa, le,^;llll^ entitled to, oi onti listed bv the (Iftvcrn- 
nierit with the eontiol or managcniciit of municipal or local fund 
lS. 3 (28), Act X of 1897]. T 


9. (1) Tlio Govoi-nor-Goiuiiul Jii ('ouiicil may authorize any 
Temporarv oiitiv lailway admin)8t»-ati()n, incaHcol any slip or other 
,T“>'p"^vSltn^‘!Ic'. accident happening or being apprehended to any 
cidoiit 1. cutting, emhankiuent, or other work under the 

control of the railway administration, to enter 
upon any lands adjoining its lailway for the purpose of repairing 
or preventing the accident, and to do all such works, as may be 
necessary for the purpose. 


(2) In case of necessity the railway administration may enter 
upon the lands, and do the woiks aforesaid, without having obtained 
the previous sanction of the Governor-General in Council, but in 
such a case sliadl, within seventy-two hours after such entry, make 
a reixirt to the tiovernor-Gcrieral m Council, specifying the nature 
of the accident or apprehended accident, and of the works necessary 
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to be done, and the power conferred on the railway administration 
by this sub-section shall cease and determine, if the Governor- 
General in Council, after considering the report, considers that tlie 
exercise of the power is not necessaiy for the public ssifety. 

•14 Acts. 

Act XVni°of corresponding piovision. 

(Nvtes). 

Analogous provision. 

Cf. S. 14, the Railway Regulation Act, 1842 (5 and 0 Yiet., c. 55). U 

/.—“ Temporary entry ... accident,” 

Compensation to persons affected by the iawfui exercise of powers under this 
section. 

As to—, see S. 10, infra. y 


Payment of com¬ 
pensation for d.im- 
age c.xnsed by lawful 
exercise of powers 
undei section 7, 8, 
or 9. 


10. (i) A railw'ay administration shall do as 

little damage ^ as possible in the exercise of the 
powers confei-red In any of tJie tlin'e last for<*going 
sectifms, and compensation shall be paid for any 
damage caused by the exercise thereof. 


(2) A suit shall not he to recover such compensation, hut in 
case of dispute the ahiount thereof shall, on application to the Col¬ 
lector, bo determined and paid m accordance, so far as may be, with 3 
the provisions of sections 11 to 15, both inclusive, and sections 18 to 
34, both inclusive, and sections 53 and 54 of the Land Acquisition 
Act, 1894, and the provisions of sections 51 and 52 of that Act shall 
apply to the award of compensation. 

Old Acts. 


ActxVinoUSM ] No corre^poiiduig provision. 
Sub-S. (2) IS now. 

(Notes). 


(ieneral. 

(1) AnalogouB provision. 

Sub-S. (1) corresponds to the proviso in S. IG ofthc Railway Clauses Act,1846.W 

(2) Sonree of section. 

See Pros. P. W. D. Jan. 1868, Nos. GO to 64, E.T.Ry. X 

(3) Boope and applicability of section. 

(a) This section can only apply to damage which is the result of the exercise 
of the powers conferred by Ss. 7, 8, and 9 and which can be foreseen. 
2 Bom. L. B. 357. Y 
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Q©neraI-*-(Co»u!?««icd). * 

(6) This aootioD does not applj where the power exorcised is the erection of an 
, embankment and the making of a culvert which do no injury, but 
where the solo cause of the injury is that the side trenches of a line 
j are allowed to become water courses ; because, this is quite unconnect¬ 
ed With the exorcise of «uy power conferred by S. 7, stipra, and is the 
result of the negligence that cannot have been foreseen. {Ibid.) Z 
Damage.*' 

(1) Damage caused by exercise of powers conferred by Act. 

“ The statutory tribunal, whu h the Legislatuie has'providod where losses are 
sustained in the formation of l,lllwa^^, is only established to give com¬ 
pensation for losst's subtaiiKxI in consequence of what the railway com¬ 
pany may l.iwfullj do under thcjiower'! winch the Ijegislature has con¬ 
ferred on them , and foi anything done m excess of those powers, or 
contrpry to what 1 he Tjegislatuie in conferring those powers has com¬ 
manded, the pioper romi'd \ IS a common law action in the common 
law Courts. ” ('alednni tn Ry. Co v. Colt, 3 Maoq. 833. A 

(i) Damages caused to adjoining lands. 

(n) The owner, whose land is acquired for a railway, should claim for all dam¬ 
ages likely to be raused to the .idjoiiimg laud by the works of the 
Company. G D H C. (AC) 110. B 

(1)} No separate suit will lie for daimigcs so c.iused, if it could have been reason¬ 
ably foreseen. {Ibid ) C 

(3) Works executed without negligence—Suit for damages, right to maintain. 

(rt) “ It is quite plain, that, if tlieie had boon no pr»of of negligence and the 
injury had lieen the unavoidable result of the proper exercise, by the 
Railway Companv, of the powers \cst<*d in it by law, the defendants 
would have boon protected from any civil suit, even if damage had 
resulted fiom the exercise of that power.” Rer Iia7Mde, J. 2 Bom. 
L. R. 357 (37.3). D 

(/>) “ The c ase is, however, altered when the .act, which has caused the damage, 
IS not the result of a proper exercise of the powers conferred, but is 
due to the neglect oi caielcssiicss of the Railway Company in the exe¬ 
cution of its powcii,.” (I/nd.) E 

(c) “ The distinction has been well illustrated m the case of accidental fires 

caused bv a spark.” (Ibid.) p 

(d) “ Where the damage done by the spark was not shown to have been the 

lOHult of negligence tlie Company was hold not to be liable, the rea¬ 
son assigned being that, when the Legislature sanctioned and authoris 
od the UhO of a paiticular thing and it is used for that purpose, the 
sanction carries with it the consequence that, if damage result from 
it, the Company is not responsible.” (Ibul .); Vatighnn v. TaffRy. 
Co.. 5 H. N. 679; 14 B.Ii.R. I, F. ' G 

(e) “ But, where negligence is pioved in the matter of a fire caused by a spark, 

the damage deme was hold to bo actionable. Action lies oven for 
• authorised aets if they are done negligently. If the damage could 
have been prevented b\ the reasonable exercise of powers conferred, it 
was held to be a ease ui which action could be maintained.” {Ibid.)K 

(f) “The decision in Bylaiuh \. Fletcher (3 H. L. 330) may also bo consulted 

with advantage on this point.” (Ibid.) I 
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i .—'*DMmageV—(Concltided), 

(4) Damage caused by negligence—Civil suit for damages. 

Where a Railway Company allowed the vain water to flow for some four miles 
by the sides of the railway line through gutters mi«le up of the con¬ 
tinuous hurrow-pits, and then allowed it to dischariic itself on to the 
lands of the plaintifl, the Railway Company was held not to have ex¬ 
ercised the powers conferred by S 7 (h) of the Act and was held liable 
for negligence. 2 Bom. L. R. 357. J 

(5) Action in excess of statutory powers In construction of railway—Suit for 
damages. 

(n) If a person or a body of persons having statutory authority for the con¬ 
struction of works (whether those works aie for the benefit of the 
public or for the lionefit of the undertakers, or, .is in the case of a 
lailwav, partly for the iKinofit of the undcitakers, and partly feir the 
good of the public), exceeds or abuses the powers conferred by the 
liCgislaturc, the remedy of the person injured in consequence, is by 
action or suit, and not by a proceeding for compensation under the 
statute which has been so tr.ansfciied. 27 B 344 (352) (PC). K 

' (b) Powers of this sort are to be exorcised with ordinary care .ind skill and 
with some regard to the property and rights of others. ( Ibid ) L 

(c) They are granted on the condition sometimes expressed and sometime 
understood—expicsscd in the Ai‘t of 1890, hut if not expressed always 
understood—that the undertakeis “sh.ill do .is little damage as possi. 
ble ” m the exorcise of their statutory powers. (IbuJ.) [Jjmmence v 
Gieul Northern Ry. do , (1851) 16 Q. B 643; lUondhvnt \. Imjxtial 
(Uts Co , (1857) 7 I>e G M 436; Batpmll v. London. mulNoi th-Westein 
By. Co., (1861) 7 II AN. 42.J; Rit-ket v. Mehopoliton Ry. Co., (1867) 
L.U. 21 E. & I. App. 175 (202); Geddvi v. Piopiwtois of the Jturma 
Reservoir, (1878) 3 A C. 430 (455), B ] H 

(G) Level crossing across a private land, injuriously affecting other property. 

A person is entitled to compensation m respect of a Railway Company having 
made a level-crossing across his private road giving access tc his house, 
if he can show that he sustaniod dam.ages or loss by it, by reason of 
hisother property having been mjurioush affected. 6C. W. N. 406, N 

(7) Acquisition of land for Railway Company—Nuisance caused by the Company. 

A Railway Oomp<any for whoso benefit certain lands wore acquired by the Gov¬ 
ernment, for the purpose of erecting workshops, could not justify a 

• nuiaancc caused by such workshop, on the ground, that it was caused 

in the reasonable exercise of powers, conferred on them by the Legisla¬ 
ture. lOB.L.R. 241, 0 

(8) Railway Company not liable for nuisance, wheil. » 

(a) Nuisance due to necesbahy working of line. 

To absolve a Railway Company from liability for a nuisance, the naisanco must 
bo duo to the necessary working of the line. Fenvneh v. East London 
By . Co., L. R. 20 Eq. 544 ; Smith v. Midland By . Co., 37 L.T. 224. P 
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(b) Illustrations. « 

(j) Whcrp a Railway Company worked a mortar mill ^o make mortar for beinf? 
used lu the construction of tlio railway, the company will lie restrained 
* from working the mortar mill. Fmv'toh w East Lmdcm By. Co., 
h R. 20 Eq. 544. 0 

(ij) Likewise, the Company will be restrained from allowing the omission of 
smoke and noxious v,ipour from a shed employed for the cleaning of 
the Engines. Smith \. Mullaitd By. Co., 37 L. T. 224. R 

(9) Tramway Company, acting under powers conferred by Act of Parliament. 

On a—and causing olcctric.il disturbanc.e to plaintiff’s wires, held that the 
compaiiv was not li.ible. National Telephone Co. v, Baker, (1893) 2 
Ch. 1860. (Sec 10 U L R 241). S 

(10) Railway brought into use~Damage or annoyance. 

( ft ) Whore, after the tailw.iv is brought into use, d.image or annoyance arises 
from v’bi.ition, ifoisc or smoko (no negligence being imputed to the 
Companj). th< Companv will not be made li.\hle for such damages or 
anno>anee. llammet.siinthtt City By Co Biand,Jj R 4H L. 171.T 

(6) So also dam.igo o.vusod by frightening of horses bv passing tram will not 
make the Compani li.ible. Bex v Pease, 4 B. A Ad 30. U 

(11) Railway Company acquiring land and using it as a dock for cattle traffic. 

(<i) Where a Railw.iN Compani actnig under the poweis conferred by their 
special .\et, bought some land .adjoining one of their stations, and 
usi’dit as a yard or dock for tlioireattle traffic, which proved a nuisunce 
to the .Kljoiiiiijg oecnpiei owing to the noise of the cattle and their 
drivers, held that the adjoumig occupieis are not entitled to an in¬ 
junction ag.iinst tlic Coiiii>aiiy. L. B and S. C By Co. \ . Truman, 
L R. 11 App Gas 45 (Sec 10 B L. R. 241). Y 

(b) A similar view h.is been .adopted in the Aroenean Courts. 11 C. W. N. .356 
(36 J). W 

2.—“Sub-sec (2).“ 

(1) Interference with private property—Strict compliance with law and author¬ 
ity necessary. 

(a) Where the promoters of .ipubhc under taking have authority from Par¬ 

liament to interfere with private property on certain terms, any 
poison, whose property is interfered with by virtue, of th.at authority, 
has a right to require th.it the promoters shall comply with the letter 
of the appointment, so far as it makes jirovision on his own behalf. 
Ilev'tn v. Bathmives, (1892) A. G 498 (52.3); see, also. North Star 
By. Co v Pinn, (1889), 14 App. C.is 612 (629). Cited m 11 C. W. N 
356 (36.3) X 

(b) A canal oompimy coulj not take private propeity until it had strictly com- 

* jilicd Willi all the requirements of the law, and completed all the steps 

contemplated therein. Benney v. Chesaplake Canal Co., 8 Peters 214; 
United States v. Bavei s, 70 Fed. Rep. 748 , In ie Montgomery, 48 Fed. 
Rep. 898 , Bonaparte \. Camden By. Co., Baldwin 205, 3 Fed. Gas. 
821: (cited in ll 0. W. N. 366 (3C3). Y 
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Sub^sectlon (2)—{Comluded). 

(2) Acquisition of land for raiiway bridge. 

(ft) When a railway bridge has to Ixs c-onstructed across a rivt:r, the bed of 
which belongs to a private individual, a portion of the river bod under 
the water has to bo acquired .uid couipcusation paid for it. 11 C. W. 
N. 35G (362). [TMmes Coiiaei mtori, v. Pimhco IJ?/. Co., (1808) L. 
R 4 C. P. 59, F.'] Z 

(6) But such acquisition will not neccssarilv mtcifcic, with an existing ferry 
* unless the approaches to the ferry ate also acquired, in which event 

the notice ought to specify that the feiiy itself is intended to bo, 
acquitcd. (Ibul.) A 

(3) Mere construction of railway bridge. 

(ft) The taking of pioperty, that inorcly iii)uies .i fianclnse, but doe., not inter- 
foio with the exercise of it, is not such a hiking of properlv from the 
owners of the fianchisc, as to lequiio coinpensation. 11 G.W.N, 
366 (368). B 

(6) The—across a river, wlierebv the profits of the fen > .lie reduced, does not 
entitle tlic ownois ol the feriy to claim damages. {Ibul ) C 

(c) Where, however, lands on lioth banks of a iivei whieb weic used as landing 
places for the feny wore acquired for the purpose of a lailway budge 
and the access to the river and with it the exeiiiseof the franchise, 
were destroyed, the owner in consequence became entitled to com¬ 
pensation. (IbUl ) D 

(rf.) The owner of a feriy cannot inamtaiii an action for lo.^s of tr.iflie, eau.sed 
by a new highway by bridge or ferry made to jnovidc foi a new trallic. 
llopkinx (heni Not them 111/ Co., (1877)‘2 Q B [) 224, ref cried to 
in 11 C. W N. 356 (3(58). E 

(4) Suit for coinpensation in Civil Court 

Sub-S (2), S. lO of the Rail wavs Act (loos not Jiar a suit for compensation in 
the Civil Court, vilieii the Colh'floi lefisscs to adjudic.ite ('u the claim 
put foiward by the owner 11 C W. N. 35(). F 

('<) Land taken by Railway Company—Compensation-money, division of. 

Compensation money for laud ta.kou up bv a Railway Company should be 
divided by the parties entitled to it, in the rate of their respective 
interests in the land. 18 W.R 91. G 


3.—** With the provisions . . . compensation ” 

The words and figures comprising the above weic substituted by tlic Indian 
Kailwisys Amondiiieiit Act (IX of 1896). H 

9 

11, (1) A railway administration shall make fwid maintain 
the following works for the accommodation of the 
owners and occupiers of lands adjoining i, the 
railway, namely;— 



26 * Act IX of 1890 (indian railways act). [S. 11 

(а) such and so many conventent crossings, bridges 2, arches, 

culverts, and passages over, under, or by the sides of, or 
• leading to or from, the railway as may, in the opinion 
of the Governor-General m Council, be necessary for 
tlTe purpose of making good any interruptions caused 
by the railway to tl^e use of the lands through which 
the railway is made, and 

(б) 3 all necessary ai’ches, tunnels, culverts, drains, watercoifrses, 

or other passages, over or under, or by the sides of, the 
railway, of such dimensions as will, in the opinion of 
the Governor-General in Council, be sulficient at all 
times to convey water as freely from or to the lands 

lying near or affected by the railway as before the making 
of the railway, or as nearly so as may be. 

(2) Subject to the other provisions of this Act, the works 
specified in clauses (a) and (6) of sub-section (1) shall be made dur¬ 
ing or immediately after the laying out or formation of the railway 
over the lands traversed thereby, and in such manner as to cause as 
little damage or inconvenience as possible to persons interested in 
the lands or affected by the works. 

(3) The foregoing provisions of this section are subject to the 
following provisos, namely:— 

(a) a railway administration shall not be required to make 
any accommodation w'orks in such a manner as would 
prevent or obstruct the working or using of the railway, or 
to make any accommodation works with respect to which 
the owners and occupiers of the lands have agreed to re¬ 
ceive, and have been paid compensation in consideration 
of tlieir not requiring the works to be made ; 

(6) 3 save as hereinafter in this chapter provided, a railway 
administration shall not, except on the requisition of 
the Governor-General in Council, be compelled to defray 
the cost of executing any further or additional accom- 
iiKidation works for the use of the owners or occupiers 
of the lands after the expiration of ten years 9 from the 
date on which the railway passing through the lands 
was first opened for public traffic; 
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(c) 7 where a railway administration has provided suitable 
accommodation for the crossing of a road or stream, and 
the road or stream is afterwards diverted by the act or 
neglect of the person having the control thereof, the ad¬ 
ministration shall not be compelled to provide other 
accommodation for the crossing of the road or stream. 

(4) The Governor-General in Council may appoint a time for 
the ccmmencement of any work to be executed under sub-section 
(1), and if, for fourteen days next after that time, the railway . 
administration fails tb commence the work, or, having commenced 
it, fails to proceed diligently to execute it in a sufficient manner, 
the Governor-General in Council may execute it, and recover from 
the railway administration the cost mcuritd by him in the execu¬ 
tion thereof. 

Old Acts. 

- - Act IV of 1879 I .T .3 

Act XVIll of 1854 \ corrohpoiidiiiK provision. 

Sub-Ss. (2) and (3) (c), are new 

(Notes). 

General. 

(1) Analogous provision. 

(а) SU15-S. (1). 

-corresponds to S. 68 of the Rulway Clauses Act, 1846 (8 .ind 9 Vic c. 20). I 

(б) SUB-S. (3) (rt). 

This clause corresponds to tho proviso in S. 68 of the Railwaj Clauses Act, 1846 
(8 and 9 Vic, c. 20). J 

(c) SUB-S. 3 (6). 

This clause corresponds to S. 73 of tho Railway Clauses Act, 1845 (8 and 9 
Vic, c. 20;. K 

id) “SUB-S. 4.” 

-corresponds to S. 70 of the Railway Clauses Act, 1845 (8 and 9 Vic. 

0. 20). L 

(2) 8s. 11 and 12—Distinction. 

(а) The former of the sections (S 11) imposes on the railway administration 

the duty, subjected to certain exceptions, of constructing such 
accommodation works for the use of owners and occupiers of lands, as 
are proved to be nceasssary within ten years from .the date on which 
tho railway passing through the lands was first opened for public i 
traffic. (Sec Statement of Objects and Reasons), * M 

(б) Under the latter section (S. 12), an owner or occupier may require any 

reasonable accommodation work to be constructed by a railway ad¬ 
ministration at his expense, after the expiration of the ten years. 
(Ibid.) ^ H 


6 
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Works for the accomafodatJoa of owners adjoining, ’* 

(1) Scope of Beotion. 

{a^ Tho kuid of accommodation woi ks that the Railway Company is compellable 
to give to the land-owner, is defined m this section. Rhondda and 
. Swansea lly. Co. v. Talbot, (1897) 2 Ch. 131. 0 

(6) An absolute and permanent obligation on the Company to make and 
maintain such works is created by the section. See Dixon v. Gieat 
Western Ry Co , (1897) 1 Q. B. 300 P 

(2) Accommodation works. 

Clauses (1) (n) and (6) virtually define what the works for the accommodation 
of the owncth and occupiers of lands adjoining are. See 23 B. 
358 (307). Q 

(8) Land-owner is entitled to convenient passage over the railway. 

• Tftic— , hufiicient to make good, so far as jiossiblc, am interruption which the 
Lon->tiuetion of the railwav causes b^ severance in tho w’orking or use 
of his bind, including anv alti-ratioii oi extension of that working or 
use, which could or ought to )ia\e been contemplated by the parties 
when the .loeommocbition woiks were made. Great Western Ry, Co. v. 
Talbot, (1902) 2 Ch. 759 R 

(4) Lands required for accommodation works 

(n) Lands roijunod bj .i Railway Company for accommodation works are lands 
required foi tho jiuiposes of the “ undcitaking ” oi of “the railway 
Wilkinson V. Hull, etc,, Ry and Dock Co., (1882) ‘20 Ch. D. 823 S 

(6) Every work which a Railway Company is empow'ered to do, not nierelv 
what it Js compelled to do, is a purpose of the undertaking {Ibid.) T 

(c) See Sub S. ('!), infra, which ensures that the works should be carried out. U 

(5) What farther works should be made, when there is a difference of opinion 

As to-, set) 8. 12, infra. Y 

(6) “Necessary.” 

ThowoiU— 111 the corresponding English seet'on refers to the obligation to 
make good the intenuption. It does not confine the Company to anv 
particubii mode of doing the works. Wilkinson v. Hull, etc., and 
Dock Co , (1882) 20 Ch D. 323. W 

(7) Several ways of constructing works. 

(а) If there happi n to bo several ways of eonstiuctmg wotks, tho Railway Com¬ 

pany which acts nnd< r its Engineer’s iidMce, has the option to choose 
which method shall be followed, provided they act bona fide. (Ibid.) X 

(б) If their action is not bona talc, the Court has a right to interfere, (Ibid,) Y 

(8) Effect of the section. 

The-IS that the opinion of tho executive, with reference to the sufficiency 

of accommodation works, is final 25 C. 632 . 2 

(9) Bight to accommodation work—Extinguishment. 

(a) There is no duty cast on a Railway Company , which through a land-owner’s 
land, 1 -. obliged to make a level crossing, to keep up such accommoda¬ 
tion work, when the two parts of the lands, so severed, have 
passed into the hands of different owners, neither of whom having any 
right of pasrdng over the other’s land. Mid. Ry Co. v, Gnbble, (1895) 

. 2Cb. 827. A 
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t.—*‘Works for the aceommodatioa^oi owners adjoining” — (Concluded). 

( 6 ) Wlien there is abandonment and final extinguishment of the right to 
such work, there will bo no revival of such right even if the whole of 
the land afterwards belongs to one owner. (Jlnd.) B 

(10) Level croBSing—Road thereon—Approaches to road—Liability to repair. 

(«) Both on principle and on authority, “ railway compaiuoh, ought of right 
to be bound to repair and keep in repan the highways over level cross¬ 
ings including the approaches on either side thereof ’ ’ lying outside 
the gates of the level-crossings. Hertfoidshvc County Council v. W. 

E. Hy. Co , (1U09) 1 K B. 361. ’ C 

( 6 ) Whenever a liody of persons foi their own benefit are authorised by statute , 
to cut through a public road, they arc bound to do what is necessary 
to make and maintain and keep an cquallv convenient passage for the 
public,—“ You are doing no good to the public in rcpainiig the part 
of the highway within the gates, unless you also repair the part 
outside, which must bo kept up to tlie same level as the raised part 
between the gates, so as to enable the public to get on to, and over 
that raised part, and to use the road ,is they did before you came 
across it and created what would otheiwisc remain an obstruction 
~ ' and a nuisance upon it.” (Ibid) D 

(c) Similar is the liability of any public body constructing a bridge over a 
canal, etc. “ Yon are doing no good at all to the public if you repair 
tw'o arches in the inside of the stream, and show no wav for the public 
to got at them (Ibid.) B 

(11) Highway—Obatpuction under statutory authority—Railway Company—Leve 

crossing—Approaches, duty of providing—Duty to keep in repair. 

(o-) Where, under a statutory authoiitv, a bodv' of persons have interrupted a 
public highway, there is a duty imposed on them to make some means 
of communK»ition for the purpose of restoring the continuity of the 
highway, and there is also involved a dulv on the part of that body 
to keep the substituted me.ins of coiiimun leatiou in repair. Hertfoid- 
shti-e County Council \ Cheat Western Rv Co , (1909) 2 K. 403. P 

(b) Therefore, whore a Railway Company for its own purposes interrupts a high¬ 
way by some work which renders it impossible for the public to use 
it, an obligation is imposed upon it to construct such works as may be 
necessary to restore to the public the use of the highway' so interrupt¬ 
ed, and the obligation so imposed is of a eontinumg nature, involving 
not only the construction of such works, but also thoir maintenance. 
{Vnd.) 0 

2.—” Bridges.” 

(1) Provision re bridges.” 

(n) The-means a bridge connecting those portions of land of the land-owner 

served by the railway. Rhonda and Swansea By. Co. v. Talbot, (1997) 

2 Ch. 131. , 

( 6 ) It docs not refer to any more distant property. (Ibid.) > I 

(2) Road carried over railway by means of bridge—Duty of Railway Company. 

If a road is earned over a railway by means of a bridge, the Railway Company 
is bound to keep the roadway in repair as part of the bridge, Lanca¬ 
shire, etc.. By. Co, v. Mayor, etc., of Busy, (1889) 14 App. 417. J 
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J.-‘‘ Sub>-S. (/)(*).” 

(1) 8ab-S. (i) (b)—Scope and effect 

(rtf “ Under this section, the purpose for which the accommodation works are 
to be constructed, is to convey water as freely as before, from or to 
* certain lands and the aggrieved person is the owner of those lands. ” 
2 Bom. L.S. 357. K 

(6) “There is, however, no provision in the Act for the recovery of compensation 
for damage caused by the construction or iion-construction of the 
works enumerated in the section.” (Ib%d.) But see (S. 7 (1) fvherein 
reference is made to the construction of ‘ ‘ accommodation or other 
works”). L 

(c) ‘ ‘ If therefore persons who own lands other than ihose mentioned in the 

^ section are injured, their remedy must be the ordinary one by suit, 

and there is nothing in the Act which bars this remedy.” (Ibid.) M 

(d) ‘‘ There can be still fess any bar to a suit in which the plaintiff alleges and 

proves injury, not so much by the construction or non-construction 
of accommodation works as by the construction of the railway line 
itself generally, and especially by negligence in that the line was 
allowed to become a channel for discharging on his laud water which 
before the construction never came near it.” {Ibid.) N 

(2) Duty of Railway Company to construct drains, etc. 

A Railway Company is bound to construct drains and other water passages suffi¬ 
cient to convey away the water that would otherwise bo dammed up by 
embankments, and be probably thrown back on the adjoining lands. 
London and N.W. By. Co. v. Runcotn Rural Council. (1898) 1 Ch. 
34. 0 

(3) Nature of such drains. 

But such drains and water-courses are to be such as arc re.quired at the time 
when the land was taken, and not such as might be necessary at a 
subsequent time when the land might be applied to uses of a totally 
different kind. R. v. Fisher, (18C2) 3 B. and S. 191. P 

(4) Construction of line—Neglect of Railway Company—Liability. 

Although a Railway Company constructs its lino according to the provisions of 
its Act, it will bo taken to task if an unfoiesecii injury arises through 
itb mode of constructing the railway. Lav'iencev. O, N.By. Co., 
18 Q,B. 643 (but see, Volley v. L and N.W. By, Co., L.R. 5. Ex. 
Div. 277). Q 

(5) Compensation for damage caused by railway works—Suit to enforce construc¬ 

tion of a channel to irrigate land. 

Where the plaintiff, who alleged that the execution of certain works by a rail, 
way company under S, 7 of the Act, had interfered with his right to 
the flow of waiter to his land, did not suggest that the company bad 
• exceeded powers conferred on them by that section, but claimed tha 
they had failed oo discharge the obligation imposed by S. 11 (b) of the 
Act to make the necessary accommodation works, and sought a deci¬ 
sion of the Court that such works should be executed, held that he 
hod no right of action. 25 C. 632, K 
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4. -“Sub»S. (2)." 

(1) Wh&t kind of ftcoommodation works retiulred? 

Accommodation works which a company may be required to makp, are such 
accommodation works as are required at the time the land is taken, 
having regard to its then use and not accommodation w^rks which may 
be required when the character of the land and perhaps the nature of 
the neighbourhood is entirely altered years afterwards, i e., the works 
must refer to the present use and exigencies of the land at the time of 
the interruption and not to the prospective use of it. H. v. Ftsher, 
(X8G2) 3 6 . and S. 191. S 

(2) Land used for agrloulture, having prospective value for building purposes— 

Compensation tribunal, mode of valuation by. 

When lands used for agriculture have a prosiiective value for building pur¬ 
poses, the compensation tribunal, value it as building land, shpuld 
estimate the damages for severance, as if access had been cut off, 
because, accommodation works could only be ordered in reference to 
the land as then used for agncultuie, and these would be useless as 
an access to building land. Ji, v. Diown, (1867) L.R. 2 Q.B. 630. T 

(3) Lctvpl-crossing—Land-owner not entitled to increase burden of easement 

A land-owner, for whose tramway over the line a Company has provided a level 
crossing, cannot increase the burden of the easement afterwards, by 
altering or enlarging its character, nature or extent. Oi eat Western 
Hy. Co. v. Talbot, (1902) 2 Ch. 759. U 

5. —"Sab-S. 3 (6)." 

(1) Meaning of Sub-S. (3). 

fa) With railways under construction, a land-owner may not at first be fully 
cognizant of the amount of inconvenience which may be caused to bis 
land by the interposition of the railway between certain difierent parts 
of it. See Rhondda and Stransea By. Co. v Talbot, (1897) 2 Ch. 131. Y 

( 6 ) And so, he is allowed time, vie., 10 years, for consideration and determina¬ 
tion in order, if necessary, that ho may make further application and 
obtain further accommodation works than those which wore origi¬ 
nally asked for. {Ibid.) W 

(2) Scope of clause (3) (b). 

(a) This clause expressly deals with “further or additional works. ” Dixtonv. 

Great Western By. Co., (1897) 1 Q.B 300. X 

(b) If no accommodation works have been made, there cannot bo further or 

additional works. {Ibid.) Y 


(3) Objection not taken in due time. 

If an owner of land does not object to the sufficiency of a culvert till after 
more than the prescribed period, no action would lio. Colley v, Lon¬ 
don and N. W.By. Co., (1880) 6 Ex. D. 277. Z 


Year.’ 


6.—‘* Years.” 

-shall mean a year reckoned according to the British calendar. (See S. 3 (59), 
(Act X of 1897, General Clauses Act). A 
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7.—**Sub*S. (3) (c)." 


Sab-S (3) (c), how introduced. 

Si^geHted at Itailway Conference, 1888. B 

12. If an owner or occupier of any land affected by a railway 

Power for ovhxei. Considers the works made under the last foregoing 

t^r^y "^t^ca^o ad- section to be insufficient for the commodious use 

ditionaiaocoramoda- land, or if the Ijocal Government or a local 

tion works to be ’ , 

made 1. authority desires to construct a public road or 

other work across, under or over a railway, he or it, as the case may 
be, may at any time I'equire the railway administration to make at 
his or its expense such further accommodation works 2 as he or it 
thinks necessary and are agreed t(' by the railway administration or 
as, in case of difference^ of opinion, may be authorised by the 
Governor-General in Ooancil. 


Act IV of 1879. I 

Act XVTTI of 1854. ) 


Old Acts 

No corresponding provision. 

(Notes). 

(1) Analogous provision. 

This section coi responds to S. 71 of the Railway Clauses Act, 1845 (8 and 9 
Vict. c. 20). C 

(2) Bs. 11 and 12 are modifications of Ss 68 and 71, Railway Clauses Consolidation 

Act 8 and 9 Yic. c 20. 


-, though S 71 (of the English Act) refers only to owners and occupiers, and 

not to local .mthorities desiring to construct public works. 23 B. 358. D 

(3) Ss. 11 and 12—Distinction 

See under S 11, sufna E 


/ “ Power tor owner — made.” 

(1) Object of the section. 

The whole object of the section is to deal with certain accommodation works 
considered to be insufi&cient—insufficient, not at any future time, but 
at the time of the construction of the works. 23 B. 358. P 

(2) Purport of the section. 

(ti) The section does not mean that, if a change takes place in the nature of 
the property, accommodation works are to be authorised such as would 
be convenient and commodious in the altered state of things, but 
which would never have been considered necessary or convenient in 
the st.ite of things which existed at the time when the works were 
constructed. {Ibid.) 0 

(6) It does not enable the land owner to make any works he thinks proper at 
any time for the commodious use of his land. (Ibid.) H 

(c) It does not moan that, when nothing has been done or ordered at the time, 
ho can do what he likes under it when the whole nature of the 
property has been changed. (Ibid.) I 
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/.—“Power for owner A., made “—(Ccmcluied). 

(d) It only autkonseH tho construction of such accomniodatiou works as might 

have been required under S. 68 of the English Act (corresponding to 
S. 11 of this Act). (Tbtd.) » J 

(e) And before he can invoke it, tho conditions expressed in the early part of 

it must exist. {Ibtd.) ^ K 

(S) Nature and applicability of the section—Local authority, rights and powers of. 

(rt) This section is inapplicable unless accommodation works have bi'cii made 
or ordered, lihondda and Suamen lly. Co. v. Tulboi, (1897) 

’ 2Ch 131. L 

(6) S 12 IS purely on.ibling and permissive, and not prohibitive. I'et Sbaclwy, 
J , m 23 B 3.58 (360) H 

(c) It gives a particular light to a loc.al .luthontv ns against a r.iilway 

administration, but does not tlierehv impliedly abolish .iriv independ¬ 
ent right vesk'd in the local authority liy any othci enactment. 
{Ibul ) ' N 

(d) The provisions of this section would only be obligatoiv on ,i local authority 

desiring fillthcr accommodation works ,ind iioth.ivmg .in\ indiqicnd- 
ent power, such as the powci cieated by Act III of 1888 (lUmibay 
Municipal) for the purpose {Ibid ) 0 

(c) That tho view is coircct follows from the wording of this section, which in 
terms only confers a power on the loc,il .luthoiity and does not 
puiqiort to take .iway any other power or duty existing aliunde 
{Ibid ) P 

(/) Q’here IS nothing inconsistent with it in S H,i>iqna. Q 

{g) It IS leasoiiablc enough that .i local authoiity should be empowered, subject 
to certain conditions and for the purpose’s of its ov'ii Act, to lay pipes 
under railw'ay as well as under other land, and th.it, nevertheless, the 
r.ailway administration should lie autlionscd for the purpose of 
excicising the powers conferred upon it by' Act IX of 1890 to alter tho 
position of any such pipe, subject to the local aiithoiitv’s superintend¬ 
ence. {Ibid.) R 

{h) In the case of a local authority desiring to construct a public road or other 
work across, under or over a railway, the .k commodation works re¬ 
quired, must obviously be works othei th.iii the' public work to be 
constructed, 23 B 3.58 (367). S 

{t) There must be first, a public work whoso construction is desned tiy the local 
authority and secondly, works required to be made for its commodious 
use. {Ibid.) T 

{j) A local authority desiring to make only a public road cannot require the 
railway administration to make the road as an accommodation work 
{Ibid.) U 

{k) What the local authority may require the railway administration to make,» 
IS not tho road or other public work, but accommodation works for its 
commodious use. {Ibid.) V 

{1) The public work itself must be made by the local authority under some 
other statutory power. {Ibid.) W 
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2.—•• Farther accammodaHott works. " 


(1) “ Further accommodation works.” 

(ajf It 18 not “ accommodation works ” simply but “further accommodation 
works ” that S. 12 provides for, 23 B. 358 (367). X 

(6) (i) The “further accommodation works ” must moan the same thing through¬ 
out the section. {Ibid ) Y 

(ii) That expression must have the same meaning whether the requisition to 
the railway administration is made by the owner or occupier mention¬ 
ed in the opening words of the section, or by the Local Government 
or a local authority. (Ibid ) Z 

(c) The word “ further ” in itself, and also in connection with opening words, 

obviously has reference to S. 11, snpiu, to w’hich S. 12 is a rider, and 
* m which the term “accommodation works” is virtually dehued. 

(Ibid ) ^ A 

(d) It has been held fhat the “ further “ works contemplated by S. 71 of the 

English Act (corresponding to this section) do not mean any kind of 
works which would at anj time be convenient for the landowners, but 
works additional to atcommodation woiks alrcadj made by the Railway 
Company under S f8 of the English Act (corresponding to S. 11, 
supia), and of the same kind as those which might be required under 
that section Jihondda mul Swansea llij Vo v, Talbot^ (1897) 2 Ch. 
131, cited in 23 B 358 (367) B 

(2) Sb. 222—265, Bombay Act III of 1888 (Municipal)—Right to enter on premisea 
of Railway Company to lay pipes, etc 

(flf) Accoiding to Bombay Act III of 1888 (Municipal), the Municipal Corpo¬ 
ration of Bombay, for supplying the city with water, can enter on land 
belonging to others, ni.ike connections between the mams, and lay 
the pipes fonning the connections tbioiigh, or under such lands with¬ 
out the ownei’s permission, though not without giving them reason- 
.ihle notice in writing 23 B 358 C 


(b) This section does not exclude tiio above right of the Bombay Corporation 
to cntei on land belonging to the G 1 1* Ity Co , to make the con¬ 
nections pi oposed {Jbtd) D 


13. The Governor-General in Council may require that, with¬ 
in a time to be specified in the requisition or 
within such iurther time as he may appoint in 
this behalf, 


Fences, seiwiis, 
gates and bars 


(а) boundary-marks or fences i, be provided or renewed by 

a railway administration for a railway or any part there- 
pf and for roads constructed m connection therewith ; 

(б) any works in the nature of a screen 2, near to or ad¬ 

joining the side of any public road constructed before 
the making of a railway be provided or renewed by a 
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railway administration for the purpose of preventing 
danger to passengers on the road by reason of horses or 
other animals being frightened by the sight or noise of 
the rolling-stock moving on the railway ; 

(c) suitable gates, chains, bars, stiles or hand-rails 3 be erected 

or renewed by a railway administration at places where 
a railway crosses a public road on the level; 

(d) persons be employed by a railway administration to open , 

and shut such gates, chains or bars ^ . 

Old Acts. 

Act TV of 1879 S. 52. 

„ XVIII of 1864 S. 21. 

(Notes). 

General. 

^ a 

(1) Analogous provision. 

(а) “SUB-S. (rt)” 

Cj —S. 10 of tho Railwa\ Beguhitiou Act, 1842 (.*) .ind 6 Vic., c. 65). £ 

(б) SUB-S. (6). 

C/.—S. 63, tho Railway.Clauses Act, 1845 (8 and 9 Vic., c 20). 

(c) SUB-S. (c). 

Cf. —S. 9, tho Railway Rogulafum Act (5 and 6 Vic , c, 65) 

(d) “SUB-S. 

Cf. —S. 48, the Railway Clansc*^ A( t, 1845, (8 and 9 Vic., c. 20). H 

(2) Sources of section. 

U. O. Register No. 2360 of 1881 , 

Pros., P, W. I)., Mav 1866, Nos. 12 to 17 . 

-Jan, 1868, Nos. 62 to 64 , 

-Oct. 1869, Nos. 318 to 34,3 . 

-Juno 1874, Nos. 11 and 12 I 

(3) Scope of section 

(a) Tliis section provides for the erection of fences in pur.suanco of express requi¬ 

sition by theCrovornor-General in Council, instead of under rules which 
can hardly be so drawn as to be applicable to all cases, (See Statement 
of Objects and Jleasons). ^ J* 

(b) It also empowers the Governor-General in Council to require the construc¬ 

tion of screens in places, where there is danger of horses being 
frightened by the sight or noise of rolling-stock moving on a 
Railway. (Ibid.) K 


6 
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[S. IS 

Felices. ” 

<l) Obligation of Bailvay Company to erect fence. 

Vnlffih required by the Governor-General, a Railway Company is not bound to 
onset a fence. See Conder v, lialUtprasad, Bombay Printed Judgments, 
1896, p. 92. L ft M 

<2) Sulei for fencing. 

AsAo-, see G 0. No. 908, Public Works Department, 6th April 1876. N 

<3) Rules for the demarcation of the lands. 

As to-, permanently occupied for the use of Railways in India.* Sec 

. Government of India (Railway) Ciicular No. XIV, dated 6th Aug. 

1890. 0 

(4) Fence to ward off cattle. 

{«) It is only to ward off the cattle of the owners and occupiers of the adjoin¬ 
ing lands, a Railway Company is bound to kc>cp up the fences. M. S. 
and L. Tty. Gu. v. Wallis, 14 C. B. 243. 0 1 

(6) The obligation to make and maintain fences for preventing cattle straying 
on the line is absolute as between .i Railway Company and the owners 
and occupiers of the adjoining lands. Buxton v. N. E. By, Co , L.R. 

3 Q. B. 549. P 

(c) A person, who, with the permission of the owner of the soil ovbr which a 
hi^way adjoining a Railwav passes, allows his cattle to stray on the 
highway, cannot 1 ki regarded as an owner or occupier of the adjoining 
lands. Lnreombe v. Great Westeni By Co., (1899) 2 Q B, 313. Q 

<6) Liability of Railway Company. 

Whore a horse strayed from a ro.i,d on to the line through the gate-yard', the yard 
not being fenced off the line, and was damaged, held, that the Railway 
Company was liable. Midland By Co. v. Daykin^ 17 Q.B. 126. R 

f(6) Non-liability of Railway Company. 

(а) Where cattle trespass on lands adjoining the fence and belonging to the 

Railway Company, and the lands arc damaged, through the defective 
condition of the fence the Railway Company cannot be held liable. Mar- 
fell V. South Wales By. Co., 29 L. J C. P. 315. S 

(б) So, also, for damage caused to cattle brought to a sUtion by a Railway, 

owing to their having stiayed from the yard on to the line, the yard 
not being fenced off from the line. Bobe,tts v G W. By. Co., 27 
L. J. C. P. 266. T 

(c) So, also, for injuries caused to a passenger through a train coming into con¬ 
tact with a bullock straying on the line, it being proved, that the 
fences have been kept in good condition. Buxton v. N. E. By. Co., 
li R. 3 Q. B. 549. 'u 

^) Obti go-tiftfi to fence as towards those off the line 

Though ti Railway Company is not bound to fence the line as towards passengers 
or those already on the line, yet a duty is cast on it, to fence as to¬ 
wards persons off the line for the purpose of preventing them from 
getting on to Or straying on, the line. Harroldv. O. W. By. Co., 14 
L. T. 440. ’ Y 



s. m 


37 


Act IX of 1890 (INDIAN RAILWAYS ACl). 

2.—“Screen. 

<(1) Duty of Railway Company to erect acreen. 

A Railway Company is not bound to erect a screen unless required to do so by 
the Governor-General in Council. In the absence of evidence to estab¬ 
lish an obligation on the part of a Railway Company to screen 
the Railway from the road, the Railway Company will not bo held 
responsible to a plaintiff receiving injuries while leaving a station, 
through a horse in his carnage being flightened by the sight and 
; sound of a locomotive engine at the station which was blowing off the 

steam. Stmktn v L. and N. W. Ry. Co., L. R. 21 Q B. D. 463. W 

i2) Level cpOBBing—BIbwlDg off steam—Frightening of horse. 

Where horses waiting to pass over the line at a level crossing arc frightened by 
the blowing off of steam, Jteld, that such an act amounts to culp»ibie 
negligence on the part of the Railway Company Manchester South 
Jnnctwi Ri/. Co, v ihllarton, 14 C. B. (N S ) 54. X 

3. — Oates — hand-rails ” 

^(1) Evidence of negligence. 

Knowledge of the Railway Company that a gate is out of repair is-. Brooks 


V L. and N. W. Ry. Co. 33 W. R. 1C7. Y 

i(2) Oates allowed to he left open. 

(«) P’ailureto keep the gates of a level crossing closed, at the time a tram pasKc.s, 
renders the Company liable. N E Ry. Co. v. Wanless, L, R 7 H. L, 
12. Z 

(5) So, also, the permitting of persons on the line. {Ibtd.) A 

(c) Similarly, if the gato serves for a private road in addition to the public 

road. Lant v. L. and N. W By. Co., L. R. 1 Q B 277. B 

(d) So, also, the leaving of a swing-gate at a level crossing partially open. 

Siapley v. L. B. and S. C. Ry. Co. (136.5) L R 1 Kx. 21. C 

i(3) Insufficiency of fence adjoining gate. 


Where a fence adjoining a gate belonging to a level foot-path crossing the line 
IS found to be insufficient, and as a result of this insufficiency some 
horses are killed, held, that the Railway Company is liable. Charman 
V. S. E. Ry. Co., 57 L J. Q. B. 597. D 

•(4) Porter informing plaintiff not to cross the line—Injury—Liability of Company. 

Where, notwithstanding the protest of a porter not to cross the line, a plaintiff 
sustains injuries at night in going over a public footpath crossing a 
railway on the level, held, that there w.as no negligence on the paft^of 
the Company. Ellis v. G. W. Ry. Co., L. R. 9 C. P. 551. S 

<5) Accident while crossing a level crossing—Omission of person injured to take 
reasonable bare. , 

Where accident to a person crossing a level crossing was brought .ibout by his 
* own omission to take such care as any reasonable man would use, 

held, that the Railway Company would not be liable for damage 
caused to him. Davey v. L. and S. W Ry. Co., L. R. 12 Q. B. D. 
70. But see Brotm v. G. W. Ry. Co , 62 L. T. 622. * P 
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(6) Level croasing—Company bound to repair. 

It iH the dut\ of a Railwaj’ Company to keep the load on a level crossing in 
' repair, suitable for ordinary and regular traffic. Ohrei v. N. E, 
By. Co , L. R. 9 Q B. 409. O 

(7) Peraon oroaiAng line by path at atation end—Evidence of negligence. 

(а) A Company can said to be guilty of culpable negligence, if a passenger 

in crossing the lino by a path at the end of a station—the 2 )sith being 
allowed to be used by the passengers—is knocked down and killed by 
a Classing train. Rogers v. Rymney By Co , 20 L. T. 879. H 

(б) But not so, if the plaintiff could have crossed the line bv going over a 

bridge outside the station, and if the lailway officials did not invito 
the plaintiff to cross the line wheic he did \V%lby v. Midland 
By Co., 35 L. T 244. I 

(8) Cbmpany permitting persons to cross the line otherwise than by level crossing. 

A Ballw'a^ Company alli^W’iiig pc'c^ons to cross the line otherw iso than by' a 
le\el-crossiiig, is not in duty bound to use care to protect such 
persons. Harrison v. N. E. By. Co , 29 L T. 844 J 

(9) Notices of warning not given effect to 

When notices warning persons against ciossiiigthe hue at a paiticular s^iot, 
have been disregard'id by the public and not enforced by the Railway 
officials, the Company cannot set U 2 » the existence of such notices in 
reiilv to a suit for damages Snblin, WickUm and Weaftnd By Co v. 
SMlety, L.B. 9 C. P. 551 K 

(10) Right of way on Raiiway level-crossing—Obstruction—Injunction 

Where a Railway Coiniiany closed a gateway at a level-crossing of the railway 
through which there w'as a public right of way, a person who had 
suffered special damage by the obsti uc tion w ould be entitled to an 
injunction. 10 B. 390 L 

(11) Persons crossing line at place where there is no right of way. 

Where iicrsons cross a railway line at a certain place, the Company has to take 
reasonable precautions ni the use of that s^iot, even though thcieis no 
light of way theie Bniiei v. Mulhnul By. Co , 1 F. and P. 361 H 

(12) Road and foot path crossing rail road by level-crossing—Absence of gate 

or stile 

The fact of the absence of gate or atile at a place wlieii' a road and a foot jiath 
crossed a rail road by a level ciossing, and the fact of a child Ixnng 
found w'ith its foot cut off on the railwav close to the footiiath crossing, 
would be sufficient to render the Comi).iii\ liable. WiUwvis v. G. W. 
By. Co.. L. P.. 9 Ex, 127. N, 

4 —“ Persons.... bars. ” 

(1) Omission to keep a gate keeper. 

The fact of a Railway Company’s negligence cannot be inferred from its—on 
the Iciel. Clijff v. Midland By. Co , L R. 5 Q. B. 258 0 

(2) Watchmaif at a footpath level-crossing. 

(а) There is no general obligation on a Railway Company to keep a-, 

Slvbley v. L. and N. W. By. Co., L E. 1 Ex, 13 P’ 

(б) But, whether such omission can be regarded as negligence on the [lart of 

Railway Company, depends on the circumstances of the case. (Ibid.) Q 
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4 —“ Persons ... tbars** — {CcmcludeU). 

(3) Oates of a leYol-erossing closed—Right to open. 

(а) Under the English Jaw, when a person finds the gates of a level-crossing 

closed, he is not entitled to open them. Wynit \ G. VP'. Ry. Go., C 
B. and S. 709 fBut see S. 124, infra). R 

(б) The same is the case even if thore is no gate-keeper present (Ihtd ) 8 

14. (1) Where a railway administration has constructed a rail- 

, , way across a public road on the level, the Gover- 

Dver and niidcr ^ 

budgets 1 . nor-General m Council may at anytime, if it ap¬ 

pears to him necessary for the public safety, 
reipiire the railway administration, witjiin such time as he thinks 
fit, to carry the road either under or over the railway by means of a 
bridge or arch, with convenient ascents and descents and other 
convenient approaches, instead of crossii^g the road on the level, or 
to execute such other works as, in the circumstances of the case, 
may appear to the Governor-General in Council to be best adapted 
for removing or diminishing the danger arising from the level-cross¬ 
ing. 

(‘2) The Governor-General in Council may re(|uire, as a condition 
of making a requisition under sub-section (1), that the Local authci- 
rity, if any, which maintains the road shall undertake to pay the 
whole of the cost to the railway administration of complying with 
the reijuisition or such portion of the cost as the Governor-General 
in Council thinks just. ‘ 

Old Acts. 

aS XVlIl Ti854. } corresponding provision. 

(Notes). 

Cl e n e p a I 

il) Analogous provision. 

(rt) “SUB-S. (1)”. 

Cf. —S. 7, the Kailwiiy Clauses .4ct, 1863 (20 and 27 Vic , c. 92). T 

ib) “ SlTB-S. (2)." 

Cf.— S 46, the Railway Clauses Act, 1845 (8 and 9 Vic. c 20) ; and S. 10, the 
Railway Canal and Tariff Act, 1888 (51 and 52 Vic., o. 25). U 

(2) Nature and scope of section. 

This section reproduces the substance of S. 7 of the Railway Clauses Act, 1863, 
and, following S 16 of the B.iilway and Canal Tariff Act, 1888, 
reserves to the Governor-GcneraUin Council power to require, as ^ 
condition of an order being made on a railway administration for the 
construction of works at a level-crossing, that the local authority, if 
any, which maintains the road crossed on the level, shall underUke 
to pay the whole or a fair share of the cost of the works. (See State¬ 
ment of Objects and Reasons.) Y 
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l.—**Over aadffnder bridges.” 

(1) Option of Railway Company. 

(a) Under S 46, of the Railway Glauses Act, 1645(0/. present section), it is* 
, left to the option of the Company to carry the railway over the road, 

or the road over the railway. Beg. v. S E. By. Co., 4 H.L. Gas. 471. W 

(b) Unless the imposibility to exercise the option is exhibited, the Court will 

not grant a mandamtis for compelling the Company to exercise the 
option for carrying out one of these Courses, (Ibtd.) X 

(2) Carrying a public footpath over a railway or the railway over a footpath. 

There is no obligation imposed on a Railway Company under S. 46 of the Rail¬ 
way Clauses Act, 1845 {Cf. the present section) for-, Dartford 

Bural Council \ Bexley Heath By., (1898) App. Cas. 210. Y 

(3) Overbridges—Repairs. , 

On the construction of an over-bridge under S. 46, the Railway Clauses Act, 

, 1845 (C/. present section), it is the duty of the railway Company to 

keep the bridge, with its approaches and the roadway on the bridge, 
in repair. L. and F. By. Co. v. Mayor of Bmy, L. R. 14 App. Cas. 
417. ^ 


(4) Railway Company not liable to repair. 

The Railway Company is not liable, in the case of the level of a highroad being 
lowered for carrying the railway over a bridge, to repair the slope of 
the road as being an approach to the bridge. L. and N. W. By. Co. 
V. SherUm, 5 B and S 569 A 


(5) Construction of bridge in lieu of level crossing—Want of funds—Effect. 

When a Railway Company suffers fiom want of funds, and as such is not in a 
position to constiuct a bridge in lieu of a level-crossing, the Coin- 
panv will not be compelled to construct the bridge In re Bristol and 
Nmth Somerset By. Co., L.R. 3 Q.B.D 10. B- 


Removal of troes 
dangerous to or ob¬ 
structing the work¬ 
ing of a railway. 


18. (1) In either of the following cases, 

namely:— 


(a) where there is danger that a tree standing near a railway 
niay fall on the railway so as to obstruct traffic, 

(b) when a tree obstructs the view of any fixed signal, 

the Railway-Administration may, with the permission of any Magis¬ 
trate, fell the tree or deal with it in such other manner as will in 


the opinion of the Railway-Administration avert the danger or re¬ 
move the obsti notion, as the case may be. 

•. * (*2) In .case of emergency the power mentioned in sub-section 
(1) may be exercised by a Railway Administration without the 
permission of a Magistrate. 

(3) Where a tree felled or otherwise dealt with under sub¬ 
jection (1) or sub-section* (2) was in existence before the railway 
was constructed or the singal was fixed, any Magistrate may, upon 
the application of the persons interested in the tree, award to those 
persons such compensation as he thinks reasonable. 
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(4) Such an award, subject?, were made in a presidency-town 
by any Magistrate other than the Chief Presidency Magistrate or 
where made elsewhere by any Magistrate other than the District 
Magistrate, to revision by the Chief Presidency Magistrate, or the 
District Magistrate, as the case may be, shall be finaf. 

(5) A Civil Court shall not entertain a suit to recover com¬ 
pensation for any tree felled or otherwise dealt with under this sec¬ 
tion.* 

Old Acts. 

Act XVIl/of W.54 I coriespondiug provision. 

(Notes). 

(1) Analogous proTision. , 

Cf. —S. ‘24, the Regulation of Railways Act, 1868 (31 and 82 Vic., c. 119). 

8. 18, Act III of 1885 (The Indian Telegraph Act, 1885). C 

(2) Object of section. 

In permitting a railway administration to act in a case of emergency with 
out the permission of a Magistrate, and so going beyond the provisions 
of the corresponding provision of the Indian Telegraph Act, 1886, this 
section confers a power which it is deemed essential that the railway 
authorities should posses.s. (See Stotevient of Objech and Rcahons.) D 
/ 

CHAPTER IV. 

Opening op Railways. 

16. (1) A railway administration may, with the previous san¬ 
ction of the (iovernoi-General m Council, use 
Right to use loco- Rpon a railway locomotive engines or other motive 
motives 1. power, and rolling-stock to be drawn or propelled 

thereby. 

(2) 2 But rolling-stock shall not be moved upon a railway by 
steam or other motive power until such general rules for the railway 
as may be deemed to be necessary have been made, sanctioned and 
published under this Act. 

Old Acts. 

Act IV of 1879 .. Sub-S. (1) of present Act corresponds to S. 4 of Act IV of 1879. 

Act XVin of 1854.. No corresponding provisiod. » 

8ub-S. (2) is new. 

(NotM). 


K.B.—See note.® under 8.10, swpra. 


E 



42 ♦ Act IX of 1890 (INDIAN RAILWAYS ACT). tS. 18 

Q e n cf r a i. 

(1) Analogous proTlsion. 

Cf. —8. 86, the Railway Clauses Act, 1845 (8 and 9 Vic., c. ‘20). . F 

^2) Notlflcatfon sanctioning the use of motive power and rolling-stock on railways. 

h’or-in, 

(ft) Assam, see Gazette of India, 1883, Pt. I, p 21 ; 
-, 1885, Pt. I, p. 588 ; 

-lS9j_ Pt. I, p. 178 : G 

(6) Bengal (including districts now under Eastern Bengal and Assam), 


see Gazette of India, 1879 ; l*t. I, p. 428. 

-, 1880, Pt. 1, p. 21. 

-, 1884 , Pt. 1, p. 322. 

-, 1885 , Pt. I, p. 118, etc. H 

(c) Bombay, see Bombay Rules and Orders, Yol. T. I 

(d) Burma, ree Burma Rides Manual, Vol. I. J 

(<?) Central Provinces, see Gazette of India, 1885, Pt. I, p. 083. K 

(/) Madras, see JIadras Rules and Oidcrs. Vol I. L 


(g) United Provines of Agra, and Oudh, 
see Gazette of India, 1879, Pt. 1, p. 428; 

-, IdS-^.Pt T,p. .322; 

-, 1895, Pt, I, p 396, M 

(h) The Punjab, sec Punjab list of J.,oc.iI Rules and Orders , 

Gazette of India, 1879, Pt. 1, p. 428 ; 

-, 1884, T>t. 1, p, 322 , 

-, 1885, Pt, I, p. 588 ; N 

i .—"Right to use locomotives." 

(1) Right to use locomotive engines. 

The—must be in express terms in order to entitle the Company to protection. 
Jonei V. Feitmiotj Ky, Co., L.R. 3 Q B. 733. 0 

(2) Fire caused by spark from enj^ne—Action'for damages—Liability of Company. 

See VauyJum v. Taff Vale liy Co , 3 H. and N 679, 14B.L.R. 1, noted under 
S 10, siipia. P 

43) Fire from sparks—Oai/s. 

(ft) The fact that piopertj is destroyed by 6ie caused bv sparks from an engine 
18 p}tma evtilence of tifghgence on the part of the Itiilway Company. 
] iqgot V. Eastern Jig Co., 3 C B 229 Q 

(5) In that case the Company is bound to show that precautions had been adopted 
for preventing accidents. (Ibid ) R 

(c) But in Pm t (Jlasgow d Co v. Cal- By. Co., H.L.R. (1893), W.N. 29, the onus 
was shifted on the appellants for proving that the Railway Company 
was negligent. 8 

(4) Engines passing on railway—Horses frightened—Liability of Railway Company. 
If engines pass on a Railway Coiistmetedunder,statutory powersand horses are 
frightened, the Railway Company will not be held liable. Bex v. Pease, 
i B and Ad. 30. T 

See in this connection Manchester South Junction Co. v. Fullarton, 14 C.B. 
(N.S.) 54, noted under 8. 13, supra. U 
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43 


2.-^**Suh~Settion 2 ." 


Sab'Bt (2), designed for what purpose. 

S. 16, Sub-S. (2), 18 designed to prevent the recurrence of the very stnou.s acci¬ 
dents which have from time to time occurred from tlic unregulated 
use of locomotive power on railways under construction. Sec {State¬ 
ment of Objects and liensons). Y 


17 . (1) Subject to the provisions of sub-section (2), a railway 

administration shall, one month i at least before 
opSnn^ftfamdway! intends to Open any railway for the public carn¬ 
age of passengers, give to the Governor-Gleneral 
in Council notice ifi writing of its intention. 

(2) The Governor-General in Council may in any case, if he 
thinks fit, reduce the period of, or dispense with, the notice men¬ 
tioned in sub-sectioii (1). ' 


Old Acts. 


Acts IV of 187'J ... S. 5 corresponding to sub-S. 1 of the pioscnt Act. 

,, XVlIl of 1854 ... No corresponding provision. 

Sub-S. (2) IS new. 

(Notes). 

I.—••Month.” 

*• Month,” meaning of. 

“Sloiith” shall moan .i mouth reckoned according to the Hntish Oalondai. See 
Ss. 3 (3.3) and 4 (1) General clauses Act (X of 1897) W 


Sanction of the 
Go\crtimciit a con¬ 
dition precedent to 
the opening of a 
railway. 


18. A railway shall not be opened for the 
public carnage of passengers until the Governor- 
General m Council, or an Inspector empowered 
by the Governor-General in Council in this liehalf 


has by order sanctioned the opening ihereol for that pu**pose. 


Old Acts. 


Act IV of 1879 ... S. 6. 

,, XVIll of 1864 ... No corresponding provision. 


(Mote). 

General. 

Boupoe of section. 

See Pros , P. W. 1) Jan., 1808, Nos. GO to 64, E. I. R. 29-32 X 

19. (1), The sanction of the Governor-General in Council^ 

under the last foregoing section shall •not be given 
tionm^thropenmg until an Inspector has, after inspection of the 
of a railway. railway, reported in writing to the Governor- 

General in (Council— 
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(a) that he has made a carhful inspection of the railway and 
• rolling-stock ; 

(Z>)* that the moving and fixed dimensions prescribed by the 
.Governor-General in Council have not been infringed; 

(c) that the weight of rails, strength of bridges, general struc¬ 

tural character of the works, and the size of and 
maximum gross load upon the axles of any rolling-stock 
are such as have been prescribed by the Governor- 
General in Council; 

(d) that the railway is sufficiently supplied with rolling-stock ; 

* (r) that general rules for the working of the railwa}’ when 
opened for the public carriage of passengers have been 
made, sanctioned and published under this Act; and 

(/) that, in his opinion, the railway can be opened for the 
public carriage of passengers without danger to the pub¬ 
lic using it. 

1 (2) If, m the opinion of the Inspector, the railway cannot be so 
opened without danger to the public using it, he shall state that 
opinion together with the grounds therefor to the Governor-General 
in Council, and the Governor-General in Council may thereupon 
order the railway administration to postpone the opening of the 
railway. 

(8) An order under the last foregoing sub-section must set 
forth the reipiireincncs to be complied with as a condition precedent 
to the opening of the railway being sanctioned, and shall direct the 
postponement of the opening of the rail way until those requirements 
have been complied with or the Governor-General in Council is 
otherwise satisfied that the railway can be opened without danger 
to the public using it. 

(4) The sanction given under this section may be either abso¬ 
lute or subject to such conditions as the Governor-General in Council 
thinks necessary for the safety of the public. 

(5) When sanction for the opening of a railway is given subject 
* to conditions and the Railway-Administration fails to fulfil those 

conditions, the sanction shall be deemed to be void and the railway 
shall not be worked or used until the, conditions are fulfilled to the 
satisfaction of the Governor-General in Council. * 
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I 


Old 

Act IV of 1879 ... S, 5 B. (1) (4) and (r^) corresponding to sub-Ss (l), (4) and 

(5) of the present Act. 

Act XVIII of 1854 ...No correepondtng pio\ ision 

. Sub-Ss. (2) and (3) are new 

(Notes). 

Analogous provision. 

(а) Sru. S (1) (c). 

* C/.—S. 16, The R.uhva> Regulation Act, 1842 (5 AG, Vic o. 5.5) Y 

(б) SUB. S. (2)..^ 

C/.—S. 6 the Railway Regulation Act, 1842 (5 & 6 Vic c, 5,5) 

t.—**Sub. S. (2) •• 

Inspectors' report. • 

(a) The report of the Inspector that the o^iuning of a railwa\ would be attended 
with danger to the public by reason of the incompleteness of the 
works, (stating at the s.ime time the reasons for his opinion), satisfies 
the requirement of the section See AtUnney-Geneml \. G. W. By. 
Co , L R 4 Ch t). 735. A 

{b) Where the opening of a niilway has been jirohibited by the Board of Trade, 
the Court will, at the uist.iiice of the Attoniev-General, restrain that 
act, without examining the grounds on which it was dcclaied illegal. 
Attoiney-Geiiptal v, Ocfoid, Wotccsfoi and Woheilinviidmi By. Co., 2 
• W. R. 330 ‘ B 

20. (1) The provisions of sections 17, 18 and 19 with respect 

, ,,, to the openinu of a railway shall extend to the 

Application of the - , , '. , 

provisions of the opening of the w'orks mentioned in sub-section 
Sons^t mTmi ^2) when those works form part of, or are directly 
alterations of rail- connected with, a railway used for the' public carri- 
' age of passengers and have been constructed after 

the inspection which preceded the first opening of the railway. 


(2) The works referred to in sub-section (1) are additional lines 
of railway, deviation lines, stations, junctions and crossings on the 
level, and any alteration or re-construction materially affecting the 
structural character of any work to which the provisions of Sections 
17, 18, and 19 apply or are extended by this section. 


Act IV of 1879 
„ XVIII of 1854 


Old Acts. 


) 

) 


» 

No corresponding provision. 


•1 


(Note). 


AnalogouB provliion. 

C/.—S. 5, The Rogukilion of Railways Act, 1871 (84 & 35 Vic. c. 78). 


0 
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21. When an accident has* occurred resulting in a temporary 
Exceptional pro- suspension of traffic, and either the original-line 
f and works have been rapidly restored to their 

original standard, or a temporary diversion has been laid for the pur¬ 
pose of restoring communication, the original line and works so 
restored, or the temporary diversion, as the casp may be, may, in 
the absence of the Inspector, be opened for the public carriage of 
passengers, subject to the following conditions, namely:— 

(a) that the railway servant in charge of the works under¬ 
taken by reason of the accident has certified in writing 
that the opening of the restoied line and works, or of 
• the temporary diversion, will not in his opinion be attend¬ 

ed with dangg; to the public using the line and works 
or the diversion; and 

(h) that notice by telegraph of the opening of the line and 
works or the diversion shall be sent, as soon as may be, 
to the Inspector appointed for the railway. 

Old Act. 

This section is new 


Scope of 8b. 21 and 22. 


(Note). 


Provision has been made in Ss. 21 and 22 foi the o^xming of a railway without 
the sanction of the Governor-tlencral in Council or an Inspector, where 
there has been an accident resulting in a temporary suspension of traffic, 
or where works .ire of so unimport.ant a chaivicter that the application 
to them of the gener.il law relating to the opening of railways is 
unnecessary. (See Statement of Objects mul Reasons). D 


Power to make 
rules with respect to 
the opening of rail¬ 
ways. 


22. The Govcrnor-deiieral in Council mav make 

«/ 

rules 1 defining the cases in which, and in those 
cases the extent to which, the procedure prescribed 
m sections 17 to 20 (both inclusive) may be dis¬ 
pensed with. 


Old Act. 

This section is new. 

(Notes). 

General. 

<1) Beotion, how intm^uced. 

^ Suggested at Railway Cohference, 1888. E 

<2) Scope of 8b. and 22. 

See under S. 21, supra. • F 

Rules.*’ 

For rales, see Gazette of India 1891, Pt., I, p. 180. 


0 
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Power to close an 
opened railway 1. 


23. (1) When, after inspeciing any open rail¬ 
way used for the public carnage of passengers, or 
any rolling-stock used thereon, an Inspeptor is of 


opinion that the use of the railway or of any specified rolling-stock 
will be attended with danger to the public using it, he shall state the 
opinion, together^with the grounds therefor, to the Governor- 
General in Council; and the Governor-General in Council may 
thereupon order that the railway be closed for the public carriage of 
passengers, or that the use of the rolling-stock so specified be discon¬ 
tinued, or that the railway or the rolling-stock so specified be used 
for the public carriage of passengers on such conditions only as 
the Governor-General in Council may consider necessary for the safety 
of the public. 


1 


(2) An order under sub-sectioni must set forth the grounds 
on which it is founded. 


Old Acts. 


Act IV of 1871) .. S. 5 E conespondfa to Sul)-S. 1 of the present Act. 

Act XVriI of 1854 ... No cotrespoudjng provision. 

Sub-S. (2) IS now. 


(Notes). 


Analogous provision. 

Cf.—8 6, the Stuhvay Regulation Act, 1842 (5 and 6 Vic 
2 of this section. 


c. 55) with Sub-S. 

H 


/.—“Power to close an opened railway.” 

Decision of the Oovemor-Oeneral in Council. 

Seville .—The-, is fin.al, though como to, on an Inspector’s report, which, 

on the face of it, might show that he, the Inspector, had come to a 
wrong conclusion. Aftojney-Oenernl \. Co., L R. 4 Ch. D. 

735. * 

24. (1) When a railway has been closed under the last fore¬ 

going section, it shall not be re-opened for the 
cW°raUway public carriage of passenprs until it has been 

inspected, and its re-opening sanctioned, in ac¬ 
cordance with the provisions of this Act. 

(2) When the Governor-General in Pouncil has ordered under 
the last foregoing section that the use of any spenified rolling’ 
stock be discontinued, that rolling-stock shall not be used until an 
Inspector has reported that it is fit for use and the Govemor-Gene- 
ral in Council has sanctioned its use. 
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(3) When the Governor-G-erferal in Council has imposed under 
iihe last foregoing section any conditions with respect to the use of 
any railway or rolling-stock, those conditions shall be observed 
until they are withdrawn by the Governor-General in Council. 

Old Acts. 

Act IV of 1879 ...C/.—B.5F (1) and (2) with sub-S. (1) and (2) of the 

present Act. 

Act XVlIl of 1864 ...No corresponding provision * 

Sub'S. (S) IS new. 


29. (1) The Governor-General in Council may, by general 

or special order, authorise the discharge of any 
of his fiyictioiis under this chapter by an Inspec¬ 
tor, and may cancel any sanction or order 
given by an Inspector discharging any such func¬ 
tion or attach thereto any condition which the Governor-General 
in Council might have imposed if the sanction or order had been 
given by himself. 


Delegation of 
powers under this 
•chapter to Inspec¬ 
tors. 


(2) A condition imposed under sub-section (1) shall for all the 
purposes of this Act have the same effect as if it were attached to a 
-.sanction or order given by the Governor-General in Council. 


Old Acts. 

Act IV of 1879 . S 5-B (2) conosponds to Siib-S. (1) of the present 

Act, 

Act XVTTT of 1854 ... No oorrespondnig piovision. 

Sub-S (2) 1 .S new 


CHAPTEIl V I 


Kailway Commissions and Traffic Facilities. 

(Notes). 

/.-“Chapter K" 

Scope and nature of this chapter. 

(а) This chapter is the most important part of the Act, and in its preparation, 

careful regard has Ix-on had to the Railway and Canal Traffic Act, 
1888, and to the Annual Reports of the Railway ComniiBsioners. 
(See Statement of,Ob){'cts and Beasont,). J 

(б) Closed following the law in England, the Chapter imposes on railway ad- 

miniolration'), the general duty of arranging to receive, forward and 
deliver traffic without unreasonable delay and without partiality or 
undue preference, and the special duty of so treating through traffic 
at through rates. (Ibtd ) K 
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I.—“ Chapter V^—(Cmicluded). 

(c) If the Governor-Cteneral in Council is satisfied that an> person has just 

ground of complaint against a railway administration for breach of 

either duties, he may refer the case to a Railway Comniission for 

decision. {Ibid.) L 

> 

{d) Such a commission is to bo appointed only whore there are cases to be re¬ 
ferred tp it, and it will be deemed to be dissolved as soon as it has 
decided those cases. {Ibid ) M 

(f>) It is toconsist of a Law Commissioner who is to be a Judge of the High Court, 
having jurisdiction in reference to European British subjects under the 
Cnm.Pro Code, m the place where the Governor-General in Council 

•tr 

has ordered the Commission to sit,, and of two Lay Commissioners, of 
whom one must be an expert m railway business and one ma> be a 
representative of the inei-cantile community or any other peison whom 
the Governor-General in Council sees fit to appoint {Ibid.) (For further 
particulars, see, also, S. 20 of the Act/. N 

if) The commission so constituted may in any case referred to it, make any 
order by w.iy of injunction, which may, iii the circumstances, .ipjiear 
'* to the Commissioners to be suitable. {Ibid.) 0 

{(j) If two of the Commissioners concur on a question of fact, their decision on 
that question IS to be conclusive. {Ibid) P 

(h) From other decisions of the Commissioners an appeal will lie to a bench of 
not less than three Judges of the High Court of which the Law Com¬ 
missioner is a member. {Ibid ) (For further particulars, sec S. 31 of 
, ^ the Act) Q 

(t) Oidcrs made by a Railway commission are to be enforced by the High 
Court of which the L-iw Commissioner was a member, as if they 
were orders by the High Court in the exercise of its original Civil 

‘ jurisdiction. {Ibtd.). R 

Railimy GommiHsiom. 

26. (1) For the purposes of this Chapter the Governor-Grene- 

Coiistitution of ral in Council shall, as occasion may m his opi- 

lUilway Commis- nion requiie, appoint a commission, styled a Kail- 

way Commission (in this Act referred to as the 
Commissioners) and consisting o foiie Law Commissioner and two 
Lay Commissioners. 

(2) The Commissioners shall sit at such times and in such 
places as the Governor-General in Council appoints i. 

(3) The Law Commissioner shall be such Judge of the High 
Court having jurisdiction in reference to Eui'opean British subjects 2 
under the Code of Criminal Procedure, 1882, in the place where 
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the Commissioners are to sit as, jin the case of a High Court estab- 
' lished under the Statute 24 and 25 Victoria, Chapter 104, the Chief 
Justice or, in the case of the Chief Court of the Punjab, the Senior 
Judge or, in the case of the Court of the Recorder of Rangoon the 
Chief ComnLissioner of Burma may, on the request of the Grovernor- 
General in Council, assign by writing under his hand. 


(4) The Lay Conmiissioners shall bo appointed by the Gover¬ 
nor-General m Council, and one at least of them shall be of experi¬ 
ence in railway business. 

Old Acts. 


Act IV of 1879 
Act XVUT of 1864 


No corresponding pro'.ision 

(Notes) 


Analogous provision • 

Cf .—Tho Railway and Canal Q’raflic Act, 1864 (17 and 18 Vic 0. HI); 


The Regulation of Rail\va\s Act, 1873 (IG and 37 Vic c 48) 


The Railway aud Canal Tr.iflic Act, 1888 (61 and 52 Vict. c. 48) S 


/.—Commissioners ...appoints ” 


Vacancy in the body of Commissioners. 

(rt) ENGLISH Lav 

According to the-, the CoTnniissK)nGr>> au* empowered to act, notW'ith- 

standing a \ac.inc\ m thoir bod\ [Sec 51 .vnd 52 Vict c. 25, Ss, 
2&5(3)]. T 


(5) INDIAN Law. 

The Railway Coinmissioncrs cannot ai-t if tlieic i', a \ac»nc) in their body. U 

2.—“European British subjects.” 

Jurisdiction over European British subjects.—Cr.P C. 

Under tho Cum.Pro Code, all Judges of the various High Courts—Calcutta, 

TMadras, Bombay, Allahabad-, also of the Chief Couits of the 

Punjab, and Lower Burmah have jurisdiction ov(*r European British 
subjects [See Crni’.Pro Code, S 4 (i) & (jiJ). Y 


Restriction of jur¬ 
isdiction of Railway 
Commission to oiw,es 
specially referred. 


27. The Commissioners shall take cogniz¬ 
ance of such cases only as are referred to them 
by the Governor-General in Council. 


Old Aot. 

This section is now. 


Rofereiioo of cases 
to Raihvay Commis¬ 
sion. 


28. In any of the following circumstances, 
namely;— 
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(1) where complaint is in'ade to the Governor-Greneral in 

Council of anything done or any omission made by a 
railway-administration in violation or contravention of 
any provision of this Chapter ; 

(2) where any difference which is under the provisions of any 

agreement required or authorized to be referred to arbi¬ 
tration arises between railway-administrations, and the 
. railway-administrations apply to the Governor-General 
in Council to have it referred to the Commissioners ; 

(3) where any other difference, being a difference between 
railway-administrations or one to which a railway- 
administration is a party, arises, and the parties there¬ 
to apply to the Governor-Gdheral in Council to have 
it referred to the Commissioners ; 

the Governor-General in Council may if he thinks fit, refer 
tlie case to the Commissioners for decision. 


Act IV of 1879 
ActXVIIT of 1854, 


Old Aots. 

No corresponding provision. 


(Notea). 

General. 


Analogous provision. 

Cf .—Ss G, 8 and 9, the Hogulation of Railways Act, 1878 (3G and 87 Viot. c. 48).W 


/.—**Clause (a) '* 

Cases which may be referred to the Railway Commission. 

(а) Failure on the part of any raihvaj adimnistiation to afford all reasonable 

facilities for the receiving, foi'wardmg and delivering of traffic upon 
and from the several railways belonging to, oi vvoikcd, by it, and the 
return of rolling-stock. ( Vuie S. 42 (1), infrn). X 

(б) The making or giving anv undue or unreasonable preference or advantage 

to, or in favour of any particular person or railway administration, or 
any particular description of traffic, in any resjicct whatsoever, or the 
subjecting of anj particular person or railway administration or any 
particular description of traffic to anv undue or unreasonable prejudice 
or disadvantage in any respect whatsoever. {VuIe S. 42 (2), mfra). Y 
(c) Omission on the part of a railway administration having or working rail¬ 
ways which form a continuous line of communication, or having its 
terminus or station within one mile of the terminus or station of 
another railway administration, to afford all due and reasonable faci- 
, lities for receiving, and forwarding, fey one of such railways all the 
traffic arriving by the other at such terminus statioif, without any 
unreasonable delay, and without any undue or unreasonable preference 
or advantage or prejudice or disadvantage, so that no obstruction be 
offered to the public desirous of using the railways as a continuous 
line of communication. {Vide S. 42 (8), infra), Z 


8 
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/. — " Clause (a) ”— {Concluded). 

(d) Objoction by any such railway administiation to a proposed rate, appor- 
' tionincut or route for receiving, forwarding and delivering through 

traffic at through rates. {Vule S 4‘i (4) (d), tnfja). A 

(e) Questions which ina\ arise under S. 14, tufui, in reference to the ferry, 

ship, boat or raft, so far as it is used for the purposes of the traffic of 
the railway. (FtiZr S. 44, w/m) ® 

{/) Any question or dispute which may arise with respect to the terminals 
charged by a railway administration, ni icspect of which thcCommis- 
Moners mav decide what is a roasoiiable sum to be charged. (Vide S. 
46 (1), infta ) C 

2.—** Clauses (b) and (c) " 


Scope of ClauseB (b) and (c). 

Clauses (i) and (c) of t^(« section piovide for the reference to the Eailway 
Commissions of otliei diflerences than such as ielate to traffic facilities. 
(See Statevient of ObjeiU and licaxont. ) D 

3—‘‘Clause (c).” 

Sates—Disputes—Reference. 

(fi) Aecairding S. 6 of the Eegulation of KailMa\s Act, 1873 {Cf Cl. (c) present 
section), dispute re lating of i.iilwavs foi pool rates, nnu bi> lefcried 
to the Coniinissioiiers Ij. and N Th. lii/. Co Wu/nn Lnion, ‘2 Ry. 
and Ca. 't'l Cas ‘240. E 


(6) So, also, disputes as to the latiiig of docks ,1/ S oiid Ij. llj/ Co v CnnUn 
Union, ‘2 Rj and Ca. Ti Cas 5.3. P 


4. -“May.” 

Referring cases simply optional 

It IS siiiiplv optional to ^■l‘^el cases to the Comniissionors See Dai ie.s v. Ki ans, 
LR 9 Q n 1) 2.18 (2431. 0 


Constitution of 
Railway Commis¬ 
sion m session 


29. three (^iiiiijiissinnern shall attend at 

th(! hearing of any case referred to them foi- deci¬ 
sion under this (Chapter and the Law Cominis- 
S’oner shall president the hearing. 


Old Acts. 


Act IV of 1879 
Act XVI IT of 18.54 


No loiii'sponding provision 

(Note). 


Analogous provision 

Cf. — s b (3), the Raihv.i^v .ind G.inal Traflfic Act, 1888 (51and 52 Viet c 25 ) H 


Powers ef Railway 
Commission. 


30. (1) In hearing any such case the Commis¬ 

sioners shall have the jioweis which may lie 
exercised in the hearing of an original civil suit 
■ by a High Court.- 
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t 

(2) The decision shall, if the Commissioners differ in opinion, 
be in accordance with the opinion of the majority and ^the final 
order in the case shall be by way of injunction i and not other¬ 
wise. • 


(3) At the hearing, the Commissioners may permit any party 
to appear before them either by himself or by any legal practitioner 
-entitled to practise in any High Court. 

* Old Acts. 

Sub-scction 1 is new. 


Act IV of 1879. ) 

Act XVIU of 1854. I 


No Corresponding provision ..is to siili-sections (2 and 3)J. 

(Notes). 

General. ' 


(1) Analogous provision. 

Of —Sub-S. (2), with S. 5 (.8), the Railway and Cun.i] Ttafbc Act, 1888 (51 and 
^ 62, Vic., e 25) I 

Of —Sub-S. (3) with S. 50, (Ibut). J 

(2) Origin of section. 


Ah to the-, sec Twelfth llejiort, Railway Comnushionois, p 6, .ind 11 App. 

Gas. 97. K 

/.—“Shall be by way of iafunction. ” 


(1) Temporary injunction. 

See 0 XXXTX, rr. 1—4 and S. 95, Act V of 1908 (Code ol Civil Procoediiie) L 

.(2) Perpetual injunctions. 

Sec Sh. 54—57, Speeilic Belief Act (1 of 1877). M 


(3) Mandatory injunction. 

See S 65, Specific Relief Act (I of 1877). M 

.(4) Agreement to work line of another under certain terms. 

A Railway Company which had agreed to work the line of another rtulw.iy, and 
during the continuance of the agiecnient to develop and .leconimo- 
datc the local and through traflie thereon, .ind to carry over iteertain 
traffic par ticularly specified, was restiamcd iv injunction from canyuig 
over other lines belonging to them traffic v.hic!i ought to have jiasscd 
over,the plaintiff’s line. Wolverlutnijdm and Walsall fit/ Vo. v. 
London and jV.R'. Ry, Co , L.R. 16 Eq- 127, 0 

(5) Contract cannot be specifically enforced. 

Whore a-, owing to this inability, c g , to supermtciul the working of the 

signals and points of a railway, an pnjunctiori cannot lie granted. 
Rowell Duffiyn Steam Coal Co. v. Tnjf Value Ry Co., jj R. 9Ch. Ap. 
331. P 

31. (1) An appeal shall not he from any 
emot£hm^(Sm- order of the Commissioners upon any question of 
.missions. fact onwhicH twoof theCommissionersare agreed. 



54 * Act IX of 1890 (INDIAN EAILWAYS ACT). [S. 8l«' 

(2) Subject to the provisions*of sub-section (1), an appeal shall 

lie from an order of the Commissioners— 

• 

(a) Where the Law Commissioner was the Becorder or Addi¬ 
tional Becorder of Bangoon, to the High Court of 
Judicature at Fort William in Bengal, and 

{b) in anj’ other case, the High Court of which the Law 
Commissioner was a member. 


(3) Such an appeal must be presented within six months from 
the date of the order appealed from, and shall be heard by a bench 
of as many Judges, not being fewer than three, as the High Court 
may by rule prescribe. , 

(4) In the hearing of the appeal the High Court shall, subject 
to the other provisions of this Chapter, have all the powers which 
it has as an Appellate Court under the Code of Civil Procedure 
(XTV of 1882), and may make any order which the Commissioners 
could have made. 

ot«. 


Act IV of 1879. ) 

Act XVIIl of 1854. i 


No corresponding provision. 


(Notes). 


General. 


Analo^one Provieion. 

Cf. —S. 96, the Rogalation of Railwayp Act. 1873 (36 and 37 Vic., c. 48). 

8. 17, the Raihvu}) and Canal and Tmftc Act, 1888 (51 and 52 Vic., c. 25). Q' 

/.- Question of tact. ” 


(Question of fact—Examples. 

(a) Reahonableness is a question of fact and not of law. Watktnsoii v. Wrexham 
Mold, etc.. By. Co., (^0.1) 3 Ry. and Ca. Tr. Cas. 5. R 

(5) So, also, the question whether or not an undue picjudice has been caused. 
Palmer v. L and S. W. Ry Co., L B T. C. P. 68 ; Ry, and Ca. 
Tr. Cas. 248. S 

(c) So, also, that wbicU determines undue preference, Diphways Casscm State 

• Co. V. Festtniog By. Co., 2 Ry. and Ca. Tr. Cas. 73 (81). T 

(d) So, also, the question whether a Railway Company is bound to run over a 

foreign railway, and collect traffic without receiving any further remu¬ 
neration than the mileage rate chargeable on its railway. Waikimoti 
V. Wrexham Mold, etc., By. Oo. (1) 3 Ry. and Ca. Tr. Cas. 6. BT 
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2. —“ Appeala.\.. Commission.” 

^1) Qoeitfoa of fact—Appeal. 

(а) Where it was stated that a Railway Commission had erred in law, and that 

it had permitted through rate on the plea that it was enough for the 
applicant company to prove that the proposed route was m itself a 
reasonable one, without other evidence being given that the existence 
of another route would be advantageous to the public, appeal was 
refused on the ground that the question was one of, fact. O. W. Hy. 
Co. V. Sevan and Wye, etc., By. Co., 5 Ry. and Ca. Tr. Oas. 170 (199) If 
* (6) Likewise, on a Railway Commission granting a through rate, an application 
for a case for the opinion of a superior Couit was refused. Genital 
Walearetc., Ry. Co., v. G. W. My. Co , 2Ry. and Ca. Ti. Cas. 191 (197).W 

(c) (i) where an application for a case, on the question as to whether a railway 
company performed a “ terminal service” in using or giving the use of 
sidings for shunting handling goods and other like sfervices, was made, 
held that the application should bd refused. Chattel ley hoti Co, v. 
North Staff and My, Co., 3 Ry. and Oas. Tr. Cas. 238. X 

(ii) But in Hall \. L. B. and S. C. By. Co. 4 Ry. and Ca Tr. Cas 398 
- - (120), a wise was granted on a question of teiinin.ils. Y 

<2) Qaestion of law—Appeal. 

(rt) An order of the Railway Commissioners is appealable, il it is seen from their 
judgment, though not in the order itself, that in arriving at the re¬ 
sult mentioned in the order they had primarily decided on a question 
of law. N.E, By. Co. v. N. Ii. My. Co., lORy.aiid Ca. Ti. Gas. 82. Z 

(б) So, also, on the Railway Commissioner’s imiking an oidoi for facilities for 

passenger traffic, a case was granted, on the question as to whether 
such an order complied with the requirements of some of the provi¬ 
sions siiecified in the applicant’s and defendant’- special Acts, since 
it did not order the facilities whereto the applicant company would 
be entitled, (heat Not th of Scotland Co. v. Highland Ry. Co., 3 Ry. 
Ca. Tr. Cas. 103 (117). A 

(c) Likewise, a case will be granted on the question whether or not a companv 
was bound under the provision of its special Act to supp ly waggons to 
traders traffic. lYnffrnisonv. Wrexham Mold, etc. My. Co. (No. 1) 3 
Ry. and Ca. Tr. Cas. 6 B 

(df So, also, a case will be granted on the question, whetlici a Railway Comp<iny 
carrying and conveying traffic could, by a notice, lelieve itself from the 
duty of carrying certain class of traffic except under special terms and 
special rates. AberdecnCotnmetcial Co. v Gt. Ninth, of Sc. By. Co. C 

(8) Appeal—Procedure. 

See O. XLI (Act V of 1908), ® 

32. Notwithstanding any appeal to tjie High Court from an 

Operation of ordeni “<16' ‘>'6 CommiBsioners,. the order shall, an- * 

cf RailwayComrais- [ess the Commissioners or the majority of them 

see fit to suspend it, continue in operation until 
it*is rewersed'or'varied by that Coitt’t. 
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Act IV of 1879. I 
Aot XVIII of 1864 ) 


Analogous proiflsion 


No corresponding proWsiofi. 

(Note). 




Assessors 1, 


Cf. —S. 26, tho Begalation of Railway Act, 1873 (36 and 87 Vic., c. 48). E 

33- (1) The Couiinissioners, in the exercise of their jurisdic¬ 
tion under this Chapter, may, from time to,time, 
with the general or special sanction of the Gov¬ 
ernor-General in Council, call in oneor more persons of engineering 
or other technical knowledge to act as assessors. 

(2) Inhere sliall he paid to such persons such remuneration as 
the Governor-Genera! m Council upon the recommendation of the 
Commissioners may direct. 

Old Act. 

This soctioT) IS new. 

(Notes). 

Analogous provision 

Cf —S. 140, Act V of 1908 (The Code of Civil Procedure). F 

I. — ‘^Assessors.” 

Assessors: meaning of the term 

(«) Litcralh , those who sit by the side of another. FI 

(6) The teim is also ficqrieiitly applied to persons assoei.ited with a Judge or 
.Judges to .'idvise them and to as'^ist in their deliberations, but who 
take no p^irt in giving the judgment F2. 

(c) Until the coiitr.iry is shown, it must lie presumed that persons who under 
the law .lie Ccalled upon to aet as .isse&sors will do their duty A. W. 
N. 1887, p. 139. 0 

34 The Governor-General in Council may make rules i regu¬ 
lating proceedings before the Commissioners and 

Power of the (lov- enabling the Commissioners to carry into effect 
ernor-Generaltn •' 

Council to make rules the provisions of this Chapter and prescribing 

this chapterf”**^ taken in relation to proceedings before 

tlie Commissioners. 


Act iv of 1879 
Act XVllfof 1854. 


Old Acts. 

No corresponding provision, 

(Note). 


Analogoug provision. 

(V.—*S. ‘20 (1), the Raihvav and Canal Traffic Act, 1888 (51 aud52 Vic., c. 25). tt 
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i—Rules. •• 

(1) Rales made ander the section. 


For—, soe Government ot India Notification. No. 373, dated 25th Oct. 1892. I 

(2) Ppovision with respect to publication of rules- , 

For-, soe S. I4S, tnfin. t 


35. The costs i, of and mcidcnta] to any proceedings before the 
, Commissioners or the High Court under this 

CosW' of proceed- 

mgs under iths Chapter shall be in tlu! discretion of the Commis- 
cliaptoi. ^sinners or the Higli Court, as the case may be, and 

the payment of costs awarded by the Commissioners may be enforced 
by the Court, of which the Law Commissioner w’asa Judge, as if the 
payment liad been ordered b} a decree of a High Court. 

Old Acts 


Act IV of 1879. ) 

Act XVlIl ot 1854 j 


Analogous provision. 


No corresponding provi^-ion. 

(Notes) 


C/. —S. 28, the lli’giilitioii ot ttiilw 111 Act, 1873 (36 and 37 Vic , o. 48) and 
S. 19, the Railw<iy and Canal Tiallu Act, 1888 (51 and 52 Vic., c. 
25). K 


I.—“Costs. " 


(1) Application for costs esssential. 

An application for coits is to be made, for oiialilmg a pai ty to get his costs. 

Matiu>i \. li undS W. lii/. Co , 1 H\. and C.i Tr. Cas 47. L 


(i) Costs not asked for—Effect. 

Costs were rofusod onaiulo being moved, co-,ts not being a^kod for in the 
same. (Ibid.) Ml 

(3) Defendant’s cost—Complaint made—Applicant asking for costs, nnsuccessful. 

Where a person, who makes a complaint and asks tor costs, is unsuccessful 
costs will be granted to dcfcud.uus. Od,lade v. N E. By Co. (No. 3), ,3 
R>. and Ca. Tr. Cas 35 N 

(4) Defendant’s costs—Costs, not applied for, in first instance. 

It is doubtful whether the defendants would h-ive no riglit at all for costs, 
when the same had not been applied for m tho first instance. {lbid.)Q 

(5) Case first of its kind —Costs. 

(а) Where a case is the first of its kind, costs will be refused, though the 

applicant succeeds m liis case. \^oodg(ir v. G.E.By, Co., 2 By. anei 
Ca. Tr. Cas. 35. * P 

(б) Likcivise in a through-rate case, the dofoudants lieing entitled to the 

judgment of tho Commissioner prior to a thiough rate being put in 
force. Central Wales By. Co, L. R. 10 Q.B.D. 231. Q 
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/.— **Costs ’ '■*-(Continued). 

(6) Two CompanieB. 

( а ) Through Traffic cask—onr of two companies, obstruction bv 
—Costs. 

In a through traffic cane agamst two companies, one of them placed obstruction 
m the way of through route. Meld, that the obstructing company 
must pay the cost of the applicant, the other company paying its own 
posts Victona Coal and h on, Co v. Neath and Brecon and Mid. By. 
Cos , 3 Ry. and Ca. Tr C is. 37. R 

(б) Successful applicant. ' 

a person succeeding m an action agamsl two companies, was ordered to lie paid 
his costs by Ixith of them, m equal shares, loennet \. L.H, and 1) 
and a. By. Cos., 3 Ky. and Ca. Tr. Cas Jif. S 

(7) QpBtB allowed. 

Costs will’goncrallv lie allowed, on a company acting in such a manner as to 
render it jiropcr^ind necessary foi the making of an application to the 
Court foi redress, haxcndal v. L. and S. W. }iy. Co., 1 Ry. and Ca. 
Tr. Cas. 231 T 

(8) Cost disallowed. 

EXAMPLES. 

(tt) Costs were disallowoc’, when there is success for each jiarty on a material 
part of the case. Bichaidson\. Mid,By. Co., -1 Ry. and Ca. Tr. Cas. 

1 (10). U 

(6) So, also, where the cl urn by the applicants is very much m excess of that 
to which they were found to have had a light and the offer made by 
the defendants was by far less than that for which they were found 
liable. Highland liy. Co , v. (It. Noi th of Sc. By Go., Ry. and Ca. Tr 
Cas. 90 (98). Y 

(c) So, also, in a question of terminal charges a sum was allowed m excess 

(*f the applicant’s offer, but fai below the contention of the defendant 
Company. Boron v. N.E By. Co. (No 2), 4 Ry and Ca. Tr. Cas. 
284. W 

(d) So, also, when neither the appellants nor the respondents in an appeal 

succeeded entirely in their case. Denaby Mam Collarig Co. v. M.S. 
and L.Btj. Co., 6 Ry. .ind Cas Tr. Cas. 133. X 

(9) Application may be dismissed without costs. 

.lii- -, if the Commissioners are of opinion that, on the merits, the applicant 
IS within his right in bringing the complaint. Skmneigiove IronCo. v. 
N M By Co . 5 Ry and Cas. Tr. Cas 244. Y 

(10) Undue preference—Injunction without costs 

In a case of undue preference brought ag.inist a Railway Company, an injunc¬ 
tion was granted without costs, the Railway Company being found to 
have acted bona fide and without any intention of prejudicing the com- 
^ plamaiits as rivals in trade with each other. Thompson v. L. and N. 

• W. By Co., 2 Ry. and Cas. Tr. Cas. 115. Z 

(11) Through route case—Partial success -Costs. 

In »-Railway Comi).iny succeeding only partially was only allowed one moiety 

of its costs Greenock v. Wemyets Bay By. Co. v. Gal. By. Co, (No,2), 

2 Ry. and Ca. Tr. Cas. 136. A 
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y.—“ Costs**’— {Conclude^. 

<12) Apportionment—Partial taxation. 

In order to avoid the inconvenience of a partial tax.ition, apportionment m 
permissible, e. g., when the complaiuants wcic only successful 
in one half of the case. Hastmgs Town Council v. S. V.Hy. Co., 3 Ry. 
and Co. Tr. Can. 179. B 


{13) Chief ground of complaint is not made out. 

Each party will be ordered to pay ils own costs, if the—. JjocLc v N E. By. 

Co., 3 Ry. and Ca Tr Oas 44 (47). C 

{14) Appeal—Costs . 

In appeal, the successful party is entitled to costs. Mansion House Ass<k , etc. 

V. O'. W. By. Co., 9 Ry and Ca Tr Cas. 58 D 

36. (]) The Court of which the Law Comiiiissioner was a 

Judge may, if it appears on the atiplication of any 
of RailwayCoinmis- person who was a party to the proceedings before. 
Oourt.^” "^ the Commissioners or on appeal before the High 

Court, or of the representative of any such person, 
that an injunction made under this Chapter by the (’ommissioners or 
by a High Court has not been obeyed by the party enjoined, order 
such party to pay a sum not exceeding one thousand rupees for 
every day during which the injunction is disobeyed after the date 
of the order direiiting such payment. 

(2) The payment of such sum may be enforced by the Court 
which made the order as if tliat Court liad given a decree i for tlie 
same, and the Court may direct that the whole or any part of 
the sum shall be paid to the person making the application under 
sub-section (1) or to the Government. 


Old Acts. 


.4ct TV of 1879. 
ActXVlll of 1854. 


No corresponding provision. 


Analogous provision. 


(Notes). 


Gf. —S. 8, The Railway and Canal Traffic Act, 1854 (17 and 18 Vic., c. 31). 


E 


i.—••Decree " 

Execution of decrees. 

As to-, generally, see O. XXI, Act V of 1908, Code of Civil Piocedure. F 

Evidence of docu- 37. A document purporting to be signed hy^ 

the Commissioners, or any of them, shall be receiv¬ 
ed in evidence without jiroof of the signature, and shall, until the 
contrary is proved, be deemed to have been so signed and to have 
been duly executed or issued by the .commissioners. 

9 
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Old Aots. 


Ill XViy o71854. 1 corresponding provision. 

(Notes). 

Analogous provision. 

0/ — S 30 of the Reguliition of Railw.i’vs Act, 1873 (30 and 37 Vic., c. 48). G 

38. The Coniiuissiriners shall, as soon as may be after the 
Submission to the disposal of each case referred to them, submit to 

(iovonior-doncMlin Cxovei nor-Oeneral m Council a special report 

Council of special , , i i 

reports b^ Railway on the case, and the Govenior-Crcneral in Council 

Commission Cause the report to be published in such 

manner as lie thinks fit for the information of persons interested 
in the subject-matter thereof. 

* Old Act. 

This si'ctioii IS new 

39. Except for the purpose of the last foregoing section, a 

Kailway Commission shall be deemed to be dis- 
wa^rcSmmlssm?^'^ solved at the close of the last of the sittings of the 
C’ommissioners for the decision of the cases refer- 

ed to them: 


Provided that, on the application of any person who \\as a party 
to the proceedings before the Commissioni'rs, or of the represen¬ 
tative ol any such person, the Governor-General in Council may, if 
he thinks fit, in any case m which the order passed b> the Commis¬ 
sioners is not fipen to appeal, re-appoint the Commissioners for the 
purpose of hearing an application for a leview of their decision and 
of granting Lite same and rehearing the case if they think that the 
case should be re-heard. 


Old Act. 

Tins section IS new 


Fmaiit} of ordcis to the foiegoing provisions of this 

of Railway Commis- Chapter and to any direction of Her Majesty in 
Sioii subject to tht , 

foregoing provisions Council, an Order of the Coluiiiissioncrs shall be 

of this Chaptei questioned in or restrained 

by any Court. 

, • Old Acts. 

Act IV of 1879. ) „ , 

Act XVIII of 1851. / corresponding provision. 

(Notes). 

Analogous provision. 

Cf.- -S. 17 (6), the R alwa\ and Canal Traffic Act (51 and 52 Vict. c. 25). H 
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41. Except as» provided in thi^ Act, no suit shaU be instituted 

or proceeding taken for anything done or any 

B;ir of jurisdiction oiiiission made by a railway administration in 
ofordmary Courts III ... 

certain matters cog- Violation 01’ contravention of any provision of thia 
Commissmn?^'^^'*'' Chapter or of any order made tliei-ennder by the 
Commissioners or by a High Court. 

Old Acts. 


Art IV of 1879 I .. , 

ActXMllof 18.'54. i 3^0 coriesixmdmg provnsion 

(Notes) 

Analogous provision 

(’/—S C, the llLiilway and Can.ilTraffic Act, 1H,54 (17 .uicl IS Vi( c .11), I 

/ —“Bar of Jurisdiction. . .commission ” 

» 

(1) Suit to recover sums paid for terminals 

The High Court will not allow a suit foi the ieoov(‘r\ <>f sums p.iid on <ucount 
w of terminals, to lie filed. 15 11 5‘J7 J 


( 2 ) Overcharges made by reason of undue preference—Damages 

( a ) Enolish Law atj.ouino damaoks 
As regards overcharges made 1)\ reason of an undue preference no action will 
he, nor can am counterclaim he sustained, but \ct, the Commissioners 
can now award damages under S 12 of the ltaih\<i\ and Canal Traffic 
Act (51 and 52 Vic c 25) See Wujyis v Land A' 11' ff?/. Co . 8 Ry. 
and Ga 'I'r Cas. 83 K 


( b ) Indian lai\, conUa 

(i) Provisions similar to S. 12 of the Railvvav and Canal Traffic Act, 1888, have 
not been inserted ni the Present Act 

(n) According to S 30 (2), .swjno, the final order m .i e.ise iiuist bo liy w.iy of 
injunction .and not otherwise 

(ill) So, according to the Indian Law, w'hcii overcharges ha\e lieen made to pay 
by reason of undue preference, no damage can be allowed. L 


Traffic facilities. 

(1) Every railway adminiRti’ation bhall, according to its 
powers, afford all reasonable facilities for the 
receiving, forwarding and delivering of traffic^ upon 
and from the several railways belonging to or 
worked by it and for the return of rolling-stock, 

(2) A railway administration sli,all not makA 
or give any undue or unreasonable preference or 
advantage to or in favour of any particular person or railway ad¬ 
ministration, or any particular description of traffic, m any respect 


42. 


I>ut\ of milway 
admini.strations to 
arrange for receiving 
and forwarding 
traffic without un¬ 
reasonable delay and 
without partiality. 
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whatsoever, or subject any particular person or railway administra¬ 
tion or any particular description of traffic to any undue or un¬ 
reasonable prejudice or disadvantage in any respect whatsoever 2. 

(3) 3 A Failway administration having or working railways 
which form part of a continuous line of railway communication, or 
having its terminus or station within one mile of the terminus or 
station of another railway administration, shall afford all due and 
reasonable facilities for receiving and forwarding by one of ^uch 
railways all the traffic arriving by the other at such terminus or 
station, without any reasonable delay, and without any such pre¬ 
ference or advantage or prejudice or disadvantage as aforesaid, and 
so that no obstruction may be offered to the public desirous of using 
such railways as a continudus line of communication, and so that all 
reasonable accommodation may by means of such railways be at all 
times afforded to the public m that behalf 

I 

(4) The facilities to be afforded under this section shall include 
the due and reasonable receiving, foiwarding and delivering by 
every railway administration, at the request of any other railway 
administration, of through traffic to and from the railway of any 
other railway administration at through rates • 

Provided as follows;— 

(a) the railway administration requiring the traffic to be for¬ 

warded shall give written notice of the proposed through 
rate to each forwarding railway administration, stating 
both its amount and its apportionment and the route by 
which the traffic is proposed to be forwarded. The 
proposed through rate for animals or goods may be per 
truck or per maund ; 

(b) each forwarding railway administration shall, within the 

prescribed period after the receipt of such notice, by 
written notice inform the railway administration requir¬ 
ing the traffic to be forwarded whether it agrees to 
the rate, apportionment and route, and, if it has any 

objection, what the grounds of the objection are ; 

• * 

(c) if at the expiration of the prescribed period no such 

objection has been sent by any forwarding railway ad¬ 
ministration, the rate shall come into operation at the 
expiration of that period ; 
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(d) if an objection to the rate, apportionment or route has 

been sent within the prescribed period, the Governor- 
General in Council may, if he thinks fit, on the request 
of any of the railway administrations, refei’ the case to 
the Commissioners for their decision ; 

(e) if the objection is to the granting of the rate or to the 

route, the Commissioners shall consider whether the 
granting of the rate 18 a due and reasonable facility m 
the interests of the public, and whether, regard being ' 
had to the circumstances, the route proposed is a reason¬ 
able route, and shall allow or refuse the rate accord¬ 
ingly or fix such other rate as may seem to the 
Commissioners to be just and reasonable ; 

(/) if the objection is only to the apjiortionment of the rate, 
and the case has been referred to the. Commissioners, 
the rate shall come into operation at the expiration of 
the prescribed period, but the decision of the Commis¬ 
sioners as to its apportionment sliall be retrospective : in 
the case of any other objection the operation of the rate 
shall be suspended until the Commissioners make their 
order in tlie case ; 

(g) the Commissioners, in apportioning the through rate, shall 
take into consideration all the circumstances of the case 
including any special expense incurred in respect of the 
construction, mamtonance, or working of the route or 
any part of the route, as well as any special charges 
which any railway administration is entitled to make in 
respect thereof; 

ih) the Commissioners shall not in any case compel any rail¬ 
way administration to accept lower mileage rates than 
the mileage rates which the administration may for the 
time being, legally be charging for like traffic carried by 
a like mode of transit on any other line of communi¬ 
cation between the same points, being the points of 
departure and arrival of the through route^; « 

{i) subject to the foregoing provisions of this sub-section, 
the Commissioners shall have full power to decide that 
any proposed through rate is due and reasonable 
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notwithstanding that a*less amount maybe allotted to any 
forwarding railway administration out of the through 
« rate than the maximum rate which the railway adminis¬ 
tration is entitled to charge, and to allow and apportion 
tfie through rate accordingly ; 

(j) the prescribed period mentioned in this sub-section shall be 
one month, or such longer period as the Governor- 
General in Council may, by general or special avder, 
prescribe. 


Act IV of 1879. 

Act XVTIT of 1854. 


)■ 


Old Acts. 

No oorrefeponding provision. 


AnalojouB provision. 

(a) SlTB-Ss. (1), (2), (.3) 


(Notes). 

, General. 


0/.—S. 2, the Riulw.iy and Canal Trallic Ant, 17 and 18 Vic. c 31. M 


(6) SUU-S (4) WITH THE EXCEPTION OF CL. (t) 

C/.--S 11, thnRegulation of Riulways Act, 187.3 (.30.and 37 Vie. c. 48) and S. 26, 
the Eailw.'iy and Canal Trallic Act, 1888 (61 and 52, Viot, c. 25) N 

(c) SUB-S (4), CL (») 

Cf. -S. l2. the Regnlation of Railways ,\ct, 1873 (36 and 37 Vic c. 49) 0 


(2) Section* source of. 

See, Kighth Report, Railway Commissioners, p 4, 
—, Tenth Report, ILiilwav Comiiiissioncrs, p 0, 
Thirteenth Report, Railway Commissioners, p 4 


-{3) Contravention of provision of section—Remedy. P 

No suit will lie against a railw.iy administiation for anything done, or any 
omission jii.ide, m violation or coiitiMveution of any'provision of the 
section (See S. 41, v«p;rt) Q 


i(4) Enforcement of provisions of Sub-sections (1) (2) and (3) when justifiable. 

(p'l When a case of public inconvenience is made out. Jimettw O' N. and M^d. 
liu Cos , 1 Ry and Ca Tr. Cas 38. R 

<h) Occasional dcl.iv and mconveuieiice to the public will not suffice. Cornier 
V. /- JJ and C lUj. Co , 1 Ry. ,ind Ca. Tr Cas 58. 8 

(c) Those who iisc the r.iilw.iy must put lu a bom julc complaint on bdialf of 
the public. (Ihul ) T 


/.—“ A tford all reasonable facilities—of traffic.** 

«^aeBtion of price, no reference to. 

The words “a railway administration.-hall afford all due and reason¬ 
able facilities^ for receiving and forwarding.all traffic” seem 

to have no retereucc to the question of price. {Ibtd.) , U 
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/.—** Afford all reasonable facilities — of traffic'*— (Contimied). 

BAIL WAY ADMINISTRATION IS BOUND TO AFFORD ALL 
REASONABLE FACILITIES FOR RECEIVING, FORWARD¬ 
ING AND DELIVERING TRAFFIC. 

f 

A.—ACCOMMODATION BK STATION AND SIDING. 

<1) Covered station, public entitled to, where. 

A covered station is held to bo a reasonable accoinmodation to whu h the public 
at large will bo entitled, provided ev3rv other junction on the hue of 
a Railway Company had a covered station Coin ham By Ci> v L B. 
and aS'.C- By Co , I Hy and C.k Tr Cas 32 (but se^ ,S' By Co. v. 
Bmlway Commissumei s, S Rv and Ca Tr Cas hOh. Y 

<2) Necessity for covering footpath leading to station from carriage road 

A station was situate 130 jards from .niy cain.ige road No protection fiom 
the weather tor iiasseiigeif, passing ftetww'n the station .vnd tht* ro.id 
was<iflorded. Held that snfiicient accommodation foi the public was 
not allordcd. Janes v. L B and S C and h and 8 H’ By Cos , 2 R>, 
and Ca. Tr Cas 155. W 

(3) Necessity for footpath between stations being covered. 

When two st.itions are only J a mile apait, facilities can be said to have been 
given for passenger traftic if a covered footiiatli between the two sta¬ 
tions IS in.Mle and if poitei.ige is provided for passengers with luggage 
Co Council v. 7/ Jl < nd S 0 and h and S il' /';/ Co.s , 8 R\ 
and Ca. Tr. Cas 17. X 

{ 4 ) Space and other arrangements- Duty of Railway Company. 

AComp.iiij with auflicicnt powers must not kiepits pl.itfornis, booking oflices 
and other sti iictuies at aii\ sUition m such aeondition, as to space and 
other ai rangeraciits as toiaiisc dangerous oi obstriictivo confusion, 
delav or other impediineiit to the proper reception, transmission, or 
delivetv of the otdiiiiir\ trallic of that station, whether consisting o 
passengeis or goods. S K Hy Co v Vinth/vri/CinaiKissioa/Ai s, B Ry. and 
Ca Tr Cas .505 (.508 Y 

<.5) New station, establishment of- 

(«) “With respect to stations, there is no objer tmn to oslalihsh them at any 
p.irticular plate or pl.iees unless the Compaiii thinks fit to do so ” 
8 M By. Co V. By Comiiu'<.'<ioneis, 3 R\ .iiid Ca Ti Cas .505 (507), 
per Belbourne, L G. (but •■a.'o JIan i6 v L. and 8 W.Uy- Co 3 Ry, 
and Ca. Tr. Cas 331. Z 

(5) “But, whoii the Compani has, in fact, opened a station .it a p.uticii)ar 
place, and invites the public toiesoittoit for the purposes of being 
leecivcd oi delivered as ji.issengersjio, or fr6m trams announced as 
starting from or stopping ,it that station, or of havirijg tl\ ir goods re¬ 
ceived there for carri.ige oi delivcied there after carnage, it is bound to 
.ifford, at that station to the ( vtent of its powers, all reasonable facili¬ 
ties for receiving, forwaidiug, <ind dehvcimg such passengers and 
goods. (Ibid) A 
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I.--**Afford all reasonable facilities—of traffic *’—{Contirvued). 

KAIL WAY ADMINISTEATION IS BOUND TO AFFOED ALL 
KEASONABLE FACILITIES FOE EECEIVING, FOEWAKD- 
ING AND DELTVEEING TBAFFJC—{Continued). 

9 

A.—ACCOMMODATION RE STATION AND SIDING-(ConhJiMcd). 

(6) FaeilltleB, what are—Inatances. 

(a) Increase of accommodation for the deliver) of tickets. See S. E. By. Co. 


V. Rmlway Commimmers, 3 By. and Ca. Tr. Cas. 605. B 

( 6 ) The providing of waiting room at a station 8, E. Ry. Co. v. Rmlway Com- 
inisfiioners, 3 R). and Ca, Tr, Cas. 464. C 

(c) Improving the accommodation for cattle. (Ibid ) D 

(d) A (loak 100111 for the receipt and foi warding of tiafhc Sinyei Mamifactur- 

’ inq Co. V. L. and S. W Ry. Co. (1894) 1 Q. B. 8.33. E 

(e) Working of an existing siding. Reeston Bieweiy Co. v M%d. Ry. Co. 

(No. 1), 5 R>. and Ca. Tr, Cas. 53. P 

N. B.—The Railway Commissioners liavo jiowcr to order the aboie. 

(7) Faeilities, what are not—Instances. 


(ft) Reserving a portion of a station for a refreshment room, 8 . E. Ry. Co v. 
JiftiZwftj/Oonnimsioiiers, 3 Ry. and Ca. Tr. Cas 505. G 

( 6 ) Extending a platform accommodation according to a specified plan, 

( Ibid .) H 

(c) Co\ermg platforms, a bridge and a portion of the carnage yard. (Ilnd.) 

(d) Adding waiting rooms of a specified size (Ibtd.) I 

(<>) The constructing of a bninch line Reeston Bieweiy Co. v. Mid. By. Co. 

(No. 1) 5 Ry. and Ca. Tr. Cas 53 (89) J 

(/) Making a new siding, Reeston Bieweiy Co. \. Mtd. Ry. Co. (No. 1) 5 Ry. 

and Ca. Tr, Cas. at p. 68 . K 

(g) A Railway Company is held not toalloid all leasonablo facilities, if it makes 
illegal or exessive charges for the conveyance of goods traffic. Chatter- 
hylronCo.,\ North Staff Ry. Co-, 3 Ry and Ca. Tr Cas. 238. L 

N. B.—The Railway Commissioners are not empowered to order a Railway 
Company to attend to the above. H 

( 8 ) Structupal alteration. 

Facilities may be ordered which necessitate—; but the same cannot be ordered 
to be executed according to a .^x’ocified plan. (Ibtd.) N 

(9) Passenger station—Faeilities for goods. 

Quaere .—Whether the-jCommissioners have power undei S. 2 of the Railway 
and Canal Traffic Act, 1854 {Cf. present section) to order a Railway 
Company to construct a goods siding or conveniences for goods traffic 
^ at a passenger station. See Netvry Nav. Co v. Gt. Northern Ry. Co. 

• (Ir.) 7 Ry. and Ca. Tr, 176. 0 

(10) Providing of water closets. 

Qiuxre: —Whether—for the use of passengers, is a reasonable facility. West 
Ham. Corj). v. G. E. Ry. Co. 9 Ry. and Ca. Tr. Cas. 7. P 
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/.—“ Afford all reasonable facliltles—of traffic ”~{0onhnned). 

EAILWAY ADMINISTRATION IS BOUND TO AFFORD 
ALL REASONABLE FACILITIES FOR EECiaVING, 
FORWARDING AND DELIVERING TRAFFIC— 

A.—ACCOMMODATION RE STATION AND SIDING-('Coiic/wdrd;. 

(11) Disconnecting siding constructed under an agreement. 

(fl) On a Kiiilway Company diHconnectmg a siding constructed undorthG terms 
* of an agreement which gave the R.iilway Company power todisconnect 

the same at any time. /leW'that, where other jicrsons had sidings, the ' 
refusal Of the Railway Companv to grant the same to the applicants 
would, if the circumstances were the same, constitute an undue and 
unre.isonable prejudice BeebUm Btew(ny Co v. Mid, liy. Co. (No 1) 

6 Ry and Ca Tr. Cas 53. Q 

•I 

(b) Likewise, the depriving an individual of the continuance of a siding, while 
compt'titors in trade of the applicants were not so deprived, would 
constitute .in undue prejudice {Ibid) R 

(e) So, in PoUwmjv Colne VtiUey and Ity Co , 7 R> and Ca Ti C.as. 102, 
held, that the R.iilw<iv Conip.iiiy ought to reeouncct at its own 
expense the .ippluant s siding wnth the in.iin line S 

(12) Siding accommodation—Connection severed—-Working of siding on terms. 

But, on a Railwai Comp.inv disconnecting a siding imdci siinil.ueiicumstaiices 
foi comiielling the p,i\moiit liv the .ipplic<ints of “ station rates ” on 
payment of which the Comp<in} w'cre willing to le-ioiinect the sidiiig, 
held the siding .leeoininodatioii will be fiimislied on then entering 
into an agieement to pa\ the “ st.ition rates ’ without deduction. 
(tiinrdot FlinndCo \ Mul liy Co, (No. 2) .5 Ry. and Ca. Tr. 
Cas 60 T 

B -ACCOMMODATION HE TRMN 

(1) Running of extra tram. 

(a) A line w.is w’orked iindei .i working agreement. Ou a complaint of the 

woiking Company, the Connnissione.rs ordered the woiking Coiinianv 
to run ail additional thud class passenger tram d.iily each way, and 
fuither oidcied that not less than two p.issengei trams should lie run 
each wav daily on the bninch liia* of the owning Compuiy, timed for 
convenient correspondence .it the junction with the mam line traffic. 
Dublin and Meath Ity Co. v Mid. (it, Webtemof h. Ry. Co., 3 Ry. 
and Ca Tr. Cas 379. U 

(b) On the amount of the traffic not being in proportion to the cost of carnage, 

the above order ie the running of tho third class passenger train was* 
subsequently rescinded (Ibid.) (No. 2) 5 Ry. and Ca. (Tr. Oas. 142. Y 

(2) Discontinuing the use of a passenger station. 

It is not withm the power of a Railway Commission to prevent a Railway 

Company from pulling down and-. Darlaston Local Board v, 

L. and N.W. My. Co , 8 Ry. and Ca. Tr. Cas. 216. * W 


10 
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I .—Afford all reasoaable facilities .’. > 0 / traffic ”~{CmHnwd), 

BAILWAY ADMINISTBATION IS BOUND TO AFFOED 
ALL llEASONABLE FACILITIES FOB EECEIVING, 
FOBWABDING AND DELIVEBING TJiAFFIC~(Co»<c?.). 

c- traffic. 

I —Rates and fares not authorised. 

(1) Illegal or excessive charges. 

(а) Where a Railway Company makes excessive or illegal charges, and such 

charges are intended or calculated to prevent, and do prevent the 
conveyance of traffic on the railway, they are illegal. Young v. Gtoend- 
raetli Valleyh By Co , 4 Ry and Oa. Tr. Cas 217. X 

(б) The Railway Company, by making such charges, subjects such traffic to an 

• undue prejudice within S 2, the Railway and Canal Traffic Act, 1864 

{Of. present section). Abetdecn Coniiwrciol Co v. Gteat Noiihof Scot¬ 
land Rif. Co , 3*Ry. and Ca. Tr. Cas. 205. Y 

(2) Question of excessive charges—^Jurisdiction of Commissioners. 

(a) “ The question of excessive charges is the subject of an action ”-Per 

Manisty, J. in Distington linn Co , Ijd. v. L. and N W By. Co., 6 Ry. 
and Ca Tr. Cas. 108. Z 

(6) On a Railway Company insisting on tbe projiaYmcnt of illegal rates, threat¬ 
ening at the same tunc that it would cease to carry the traffic if the 
rates wore not prepaid, held, that the CoiBBUSKioner-' had no junsdietinn 
to entertain the question, the complainants having ample remedy in a 
Court of law Per HuddlesUm. J m {Ilnd.) A 

(3) Railway Commissioners’ jurisdiction—Reason for the same. 

(o) “Many things in the shape of preference, undue advantage and so on, were 
not the subjec-t of any proceeding, either criminal or civil.” Per 
Manisty, J, in Riittington Iron Co , Ltd v L. and N.W Ry. Co., 6 Ry. 
and Ca. Tr. Cas at p. 131 B 

(6) “ And, 111 Older to meet those cases, powers were given to the Railway 
Commissioners to arrange as to traffic, as to giving facilities for traffic, 
and .iH to preventing undue prejudice and undue favour to different 
parties.” (Ibid ) C 

(c) This has been done " to provide for cases m which there was no remedy. 
(Ibtd.) D 

(4) Passenger fares in excess of authorised fares. 

{a) Oil a Railway Company charging —, held that'the Commissioners have no 
jurisdiction to decide the same. Jirmrn v 0 W.Iiy, Co., 3 Ry. and Ca. 
Tr. Cas. .628. E 

(b) “ If it can be shown that charges were made, either as regards a particular 

tram or as regards a particular station to such an amount as to be 
calculated to prevent the use of those trains or the tl'affic to Iffiose 
stations, it would be refusing reasonable facilities for receiving and 
and forwarding passengers by those trains, and, if it was stated 
^ and proved that it was done vdth the object of preventing the 
use of the accommodation, that might also give the Railway Commis¬ 
sioners power to entertain the question of the quantum, if it was 
shown either from the excess that it was calculated to have that 
effect, or tliat it was done for the‘purposeof having that result.” 
• (/Wd.) P 
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I.—Afford oil reasonable facilities—of traffic— (Cmicluded). 

0.—TRAFFIC—(CmicZMdcd). 

EAILWAY ADMINISTEATION IS BOUND TO AFFOED 
ALL EEASONABLE FACILITIES FOE EECEIVING, 
FOEWAEDING AND DELIVEEING TKAFFIC.— 

II —Traffic, collection and deiivery of. . 

<1) Wagons on Company’s line—Charge for using the same not allowed. 

• (a) Where a Railway Company is not put to some special expense in supply¬ 
ing wagons, Jield that a rate ought not to be increased on that ac- • 
county since the rate involves the delivery of wagons for use in the 
ordinary’ way. IJall v. L.B. d S.C.Ry. Co , 4 Ry. and Ca Tr.Cas. 898.0 

(6) On a Railway Company making a charge of 2 d. per ton on all tialiio for¬ 
warded in their wagons from certain stations, for the reason that 
such wagons or a part of them would bo returned empty, held that 
such charge was madmissible as a terjhinal charge. {76 m2.) H 

(c) But, on the use of wagons of defendant Company by the complainant, 
off the defendant Company’s line, the Railw.iy Company has a right 
to make a charge of 1 d. per ion for such use Aberdeen Cmnmejcial 
Co V. Ot eat North of ScoilandRy. Co., 3Ry. and Ca. Tr. C.is. 205(213).! 
(2) Railway Company to give notice of arrival of goods. 

(a) ENGLISH LAW. 

Accordmg to the FiOglish law, it is the duty of a Railway Company to give notice 
of arrival of goods to those to whom the goods are directed, for, the 
time that they ought to call for the goods, is when the carrier is ready 
to deliver Neston Colliery Co. v. L. d N. W d, C.W Ry. Cos., 4 Ry. 
and Ca. Tr. Cas. 257. J 

(b) RULE 5 OF THE RULES FOR THE WAREHOUSING AND RETENTION OP 

GOODS. 

-, made under S. 47 (1) (J) provides that notice will be sent when practicable, 

but that the Railway Company will •icccpt no icsponsibility for non- 
roceipt thereof. K 

(c) TIME WITHIN WHICH TO UNLOAD GOODS. 

(i) Accordmg to the English Law, 48 hours after receipt ot notice is a reason¬ 

able time, within which to unload goods. CoxUm v. N. K. Ry, Co,, 
(No. 2) 4 Ry. and Ca Tr. Cas. 284. L 

(ii) “ A wharfage charge may be levied m respect of .ill goods not removed from 

Railway promises before closing time of the day, following that on 
which they are made available for delivery.” [Rule 3 (1) of the Rules 
for the warehousing and retention of goods made under 8. 47 (1) (/), 
infra ] M 

(8) Railway Company not making arrangement for carriage by road. 

Where a Railway Company does not make arrangements for the prompt anif 
punctual transport of goods by road to, and from their nearest station, 
held, the Company is not rosponeibile for making carrying arrange¬ 
ment by road in addition to its proper business of carrying by railway. 

. Dublin and Meath Ry, Co, v. Midland Great Western of Ireland 

Ry. Co , 3 By. and Ca. Tr. Cas. 379. , N 



70 


i 


Act IX of 1890 (INDIAN RAILWAYS ACT). [S. 12 

if.—" Shall not make or give any undue or unreasonable perterence 

— whatsoever." 

RAIL^VAY ADMINISTRATION IS BOUND TO ABSTAIN 
FROM MAJCING OR GIVING ANY UNDUE PREFERENCE 
OR ADVANTAGE, OR ANY UNDUE OR UNREASONABLE 
PREJUDICE OR DISADVANTAGE. 

(1) PromiBe to afford facilitios. 

A-, does not afTect the parties’ right, except so far as it testifies to the 

reasoiiaJileiicss of the applicants’ dciiMiid Hdlyh^nd Local Lontd v. 
L and N. W. Ry, Co., 4 Ry. and Ca. Ti, Cas 37. O 

(2) Reasonable facilities. 

• The fact of a Railway Company ohaiging hevond their authorized limits does not 

amount to a refusal to afford—. liiown v. G. 11' Ry Co , .3 Ry and 
Ca. Tr Cas 523. P 

(8) Removal of ground of complaint before the filing of application. 

Where there has heen a removal of the grtmnd of the complaint befoio the 
filing of the .ipplic<ition, held, an lujuncLiou will bo granted to the 
apx>licants for scouring their interests in the future. ATaefailanc v. 
North British ffi/. Co. (No 2) 4 Rv and Ca. Tr. Cas 2C9 Q 

(4) “Undue and unreasonable preference or advantage, and prejudice or dis¬ 
advantage ’’—Scope of the expression. 

“ The words-, must be a profeienee or piejudiee with reference to com pet 

mg parties, an inequality, an unfanness with refcieiicc to otlieis, oi a 
prejudice to other works, and cannot apph to the suggestion which 
has been made that, because there aie exclusive ehaigos, a prejudice 
arises to the applicants.” Per Huddleston, B, m Dmtnmjton lion 
Co,, Ld. V It and N. W. Jly. Co, 6 Rv. and Ca. ^^Tr. Cas 108 
(124). R 

(5) Undue preference, or undue and unreaBona.ble prejudice—Instances. 

(u) Tt is an undue preference if a Comjianv allow their .igeut to receive good.s 
without a ‘ forw.irding note ” being signed b\ the consignors, which 
note the consignors would have had to sign if they had delivered their 
goods to the complainants or othei o,irriers Boxendale v. Bnstnl and 
Exiiei Ry Co., IRv and Ca Tr Cas 229 S 

lb) also, where a Company, receiving goods from one carrier up to 8 P M,, 
refuses to receive goods from the public at the station to go by the 
same tram aftei 5 15 P M. Gaston v. Bnstonnnd Kxetei Ry, Co , 1 
Rv. and Ca. Tr. Cas. 218. T 

(c) So also, where the coraplamants had to deliver goods collected by them 
' btdorc (1-30 P M., while the Railway Company accepted goods collected 

by.its own van up to 8 or ,9 p.M. Tkixendale v L.,and S.W.Ry. Co.,1 
Ry. & Ca. Tr. Otis. 231. (but see, Fnlmci v L.and S. W. By. Co., i 
• Ry. & Ca Tr Cas. 243). U 

, (d) So also, where a Railway Company refused to carry coals for a colliery 
owner, unless he had 15 wagons containing a minimum of 4 tons 
. , each, while ii <;?iipcicd coal? for others in smaller quantity’. L. and Y, 

^Ry. Co. V. 'jidZw (No. 2), L.R. 7 H.L. 617. Y 
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2,—Shall not make or give any undue or unreasonable preference 
.... whatsoever— (Ctmttnwd). 

KAILWAY ADMINISTKATION IS BOUND TO ABSTAIN 
FROM MAKING OR GIVING ANY UNDUE PREFTsRENCE 
OR ADVANTAGE, OR ANY UNDUE OR UNREASONABLE 
PREJUDICE OR DISADVANTAGE— 

(c) So also, where a Railway Company, for the purpose of obtaining the services 
of the Company ns earners to the exclusion of other .earners, iiitimat- 
es to the public that it would collect and deliver goods free of charge. 

• Baxendale v TF Jii/., Co , 1 Ry. and Ca. Ti.Cas. 20‘i , Chuton v. 

G W Bi/ Co , 1 Ry and Ca. Tr. Cas. 214 W 

(/) So also, whwtt rates or certain cl.isses of goods from one station to another 
hud been reduced for sometnno, but the applicants wore still ch.iiged 
at the previous and higher rates, although the reduced rates were 
charged to other traders Macfai Zoiic \ Not ili JJi itish liii, Co (No. 2) 
4 Ry. and Ca Tr Cas 26U. ^ X 

((j) So also, where a Kailwa\ Company, which ni.iKes ach.iige to the public for 
the cartage of parcels, and empties and allows such amount to its own 
carriers and agents, when such services aie pcifonned by its earners or 
•igents, docs not allow such chaige-= to other cariieis pcrfoiiniiig siim- 
lai services GMldoid v. L and S W Bi/ Co., 1 Ry. and Ca. Tr. 
C.is. 308 Y 

(li) So .ilso, where a Jtailway Company refused to act on general order for deliv¬ 
ering goods to a earner, and insisted on a special oidei being pro¬ 
duced in respect of each consignment, but lequiied no ordei, whether 
special ot general, to be ptoduced by its own carnci J'ai Linstmw G. 
\y B;/ Co , I Rv .ind Ca. Tr. Cas 290 Z 

(i) also, where a Railway Company charges a custoiner foi services not 
rcndired (Jatton \ linsloL ami E)ctci Bi/ Co, 1 lly <ind Ca Tr. 
y C.is 2IS A 

(/) So also, wheic a Railway Comiiany evades its obligation of imposing rates 
equally, by coloiirably pietending that what is in fact a charge for 
othei things as well as for carriage, is a charge for carnage only, 
Baxeiidalo v G. IV By Co , 1 Ry &. Ca Tr Cas 202 B 

Ik) A through rate may constitute an undue pteference. Hivindonv Matl- 
hoH)ii(/h By. Co. ami G. W ami L. t( S. W. By. Co‘>., 4 Ry & Ca. Tr. 
Cas 349. C 

(0 Where a Railway Company having contiol over the rates for passenger 
fares by two routes (inchidiug transit by so.i), the routes being practi¬ 
cally of the same distance, charged the first class fare of £3 by one 
route and £2. s.7 d.6 by the other route, held that the difference, 
being excessive, constituted an undue prejudice over the traffic of the 
former route. City of Dublin Steam Bucket Co. v L it N. By. Co., 1 
By. and Ca. Tr. Cas 10 D 

Undue preference as regards passenger traffic. 

The cases relating to—, arc few. Sec Bruicn*v. C, By. Co., 3 By. and Ca. 

Tr Cas. 623 • il* 

<7) Undue preference—Monopoly as to goods already delivered. 

Monopoly as to goods already delivered is not an-, sec West v. L. £ N. W. 

By Co , 1 By. & C Tr. Cas. 166 (but see Locke v. N. E. By, Co., 

3 Ry and Ca, Tr. Cas. 44j. F 
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2.~Shmll not make or^tve any updue or unreasonable preference 
.».. whatsoever—(Concluded >. 

KAILWAY ADMINISTEATJON IS BOUND TO ABSTAIN 
FKOM IfTAKING OK GIVING ANY UNDUE PREFERENCE 
OR ADVANTAGE, OR ANY UNDUE OR UNREASONABLE 
PREJUDICE OR DISADVANTAGE— 

(8) Question of “ fares ’’—Court’s interference. 

(a) Where the fare on one branch line is higher than the fare for an equal 

distance on another branch line of the same Railway, the Coijrt will 
not interfere. Cnterliam By, Co, v. L. B S C. By. Co. (Ry. & Ca 
Tr, Cas. 32). ' 0 

(b) So also, where the tires on a Railway worked bv another Railway Company 

are higher than those charged fora like distance on the latter Railway 
• (unless an undue preference or prejudice is caused thereby). Inner v. 

L. B. &• S. C. and L dJ S. W. By. Cos , 2 Ry and Ca Tr. Oas. 156.H 

(c) So also, whore the piA,songer faros from intermediate stations to the termini 

stations are higher than those botwcon the two termini of the line. 
Hoztei V. Caietlwnan By. Co , 1 Ry. & Oa 27. 1 

(9) Two or more routes. 

(а) ‘ ‘ Where a Railway Company has two or more linos or channels of communi* 

cation 111 its own hands, it may conduct the traihe which is loft to its 
own discretion bv which one of them it prefers" Lovdendery Pott 
ect., i. Gt. Northern By. Co. {Ir.) atul others, 5Ry, and Ca. Tr. Cas. 
282 (2S4). J 

(б) ‘ ‘ And s'' long as it leaves traders also fme to select the route thej think 

most conieiiiciit, and subjects them to no undue disadvantage or un¬ 
equal tenns in carrying their traffic by the loiite they select, as 
compaied with the route which itself, so to speak, favours, it does 
nothing which the Railw,ay Cainil and Traffic Act (1888) prohibits.” 
{Ibtd) ♦ K 

(c) But f u ill ties on both must le the s.iino. {Ibid.) It 

(d) Wliether as to the hours of the trams suiting, ( r as to the hours being the 

s.uiie on both routes for the reception of the traffic, the Railway Com* 
paiiv IS bound to sec that the service is as good 1«‘ one route as another. 
(Ibid.) H 

(e) A Railway Company may disregard the consignor’s ordei as to route, if he is 

not prejudiced thereby. Donald v. N.E By Co , 6 Ry. and Ca. Tr, 
Cas. 5S. H 

(10) Thvough-trafRc—Alternative routes 

Where two alternative routes for through-traffic, one similarly longer than the 
othci, have been loft open, it is not proper for a R.ulw.iy Company, for 
the purpose of a through-rate to propose to carry the traffic by the 
longer route with the object of making its mileage rate more, and the 
mileage rate of the forwarding Company less. East and West Juno- 
twn By, Co. v«G. W. By. Co., 1 Ry. and Ca. Tr. Cas. 331. 0 

(11) Convenienee to the public and the Railway Company. 

(a) -must bo taken into consideration. See Leesv, L and Y. By. Co. 1 Ry. 

and Ca. Tr. Gas. 852. P 

(b) As to the convenience of the Railway Company being taken into consideration. 

See, Coopei' v. h. and S, W. By. Co., 1 Ry. and Ca. Tr. Cas. 185. 



R^ct IX. of ISW (raoiwi act). 73 

» 


J —**SuNS 8. (3 ft 

A BAILWAY ADMINISTBATlON IS BOUND TO AFFOBD 
ALL DUE AND BEA80NABLE FACILITIES FOR RECEIV¬ 
ING AND FORWARDING TRAFFIC IN THE OASE OP 

CONTINUOUS LINES. 

(1) (Jontinuous line of Railway communication. 

(a) English Law. 

According to the—, a route is not a “ continuous lino of Railway communica¬ 
tion,” until the Board of Trade sanctions the opening of the line. 

* Hammans Foitei' aiidotliers v. G. fV. Jiy Co., 4 Ry. and Ca. Tr. 

Gas. 181. R 

» 

(b) INDIAN LaV 

The same nule is apiilicahlo to India, until saiiOtion, in accordance with the 
provisions ni Oh, IV of the Indian Railways Act, for the opening of 
the railway is given. S 


(2) ContinuouB communication for the carriage of^assengerB. 

The Commissioners, on a complaint from the passengers, are entitled to make 
an order enjoining two Railway Companies having stations in the 
same town situate one mile apait—connected hyaline of railway, 
which lino, however, was used for the goods traffic only—, to afford 
facihtie.s for <a continuous communication for the carriage of passen¬ 
gers as well .as of goods traffic. Cchfield Lwd Hoard v. L. B. and S. 
0. and S.K By. Cos., 2 Ry. and Ca. Tr. C.is. 214. T 

(3) Reasonable amount of accommodation. 

Til considering what is a—, regard mint l e had to the convenience of the 
general traffic of the Railway. Barrel v G N d' Mid. By. Co. 1 Ry. 
band Co., Tr. Cas 38. U 


(4) Continuous line of communication—Obligation whether limited to cases where 
a Raiiw4iy Company has accommodation. 

(rt) Two Railways formed continuous line of cominumcation The applicants 
■were prevented from sending their traffic by the same, and had 
to send their traffic by ir circuitous route Held (1) that the applicants 
had a right to have their traffic conveyed by whichever route 
they wished, and to use the two ItaiJvvays as a continuous lino. 
Victorta Coal and honCo. v. Neath and Brecon and Mvl By. Cos, 
3 Ry. and Ca. Tr. Ca. 37 Y 

(6) The obligation imposed on a Railway Conip.aiiy is notliniited to cases where 
Railway Companies have accoiniiiodation to take over the traffic at 
the point of the junction (Ibtd.) W 

(6) Existence of disputes between Railway Companies. 

Disputes between Railway Companies whose lines form a continuous line of 
communication, serve not as answers to the public who desire to use 
such lines as a continuous line. Hammans. Foster, etc. v. G. W. By. 
Co., 4 Ry. and Ca. Tr. Cas. 181. . X 

(6) Through-booking. • 

The Railway Commissioners cannot, as a matter of right, make an order for—. 

Dtdeot, Newbury, etc. By. Co. v. G.IV. and L. and S, B’’. By,, Cos., 
10 Ry, and Ca. Tr. Cas. 1. Y 
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3. — “Sub-Ss. (J 6t 4)** — (Continued). 

A RAILWAY ADMINISTRATION IS BOUND TO AFFORD 
ALL DUE AND REASONABLE FACILTTES FOR RECEIV¬ 
ING ANb FORWARDING TRAFFIC IN THE CASE OP 
^CONTINUOUS LINES~(Ccw^wmerf). 

<7) Right of customer -Single booking. 

(a) A customer is entitled to leqmrc iiri\ iiumhei of conijjanios to combine to 
form a continuous route, bj vvluch liis trallic mav be sent at a single 
booking and for a single pajment. O.WRy.Co Serem and Wye 
etc Ity Co , 5 R\. and Ca Tr. Cas. 170. Z 

(/j) So also, the Railway Ooniimssioners are entitled to order through-booking of 
passeiigeis at the sum of the local rates chaigcd on two linos of railway 
, constituting the thiough mate DuUot, Newbm y in lly. Co v h. 

and S W.Ry C (No 2) 10 Ry. and Ca Ti Cas 9 A 

(c) This IS the case cicii though the service mav not be continuous by the same 

tram, or by a connection between tiaiiis Tiiiiei v. L li and S.C and 
T,. and S Ity Co.s , 1 Ry and Ca Tr Cas 1.55 (107). B 

(d) But '-eo Baiiet\ (/. N and Mid Ity Co , I Ry and Ca Ti Cas 38, 

vvheie an application for thiough-booKing in the case of passenger 
trallie was refused C 


(8) Route—Reasonable. 


(а) The route to be granted must lie a reasonable one See and West 

JiiiKlion Ity Co. V (i W, Tty On , 1 Rv & C.i. Ti Cas 331 ; Sale- 
dotnaii Ity Co v Noi ih Jlniislt Ity Co (No 4) 3 Rv. and Ca. Tr. 
Cas. 403. D 

(б) ‘‘A route that would be setviccable if worked throughout by one Company, 

does not lose it seiviceablene.ss, because two or more companies aie 
concerned in vvoikmg at it ” liwindon and Marlinnuijli Ry Co v. 
(/ 11' and L and S W. Ry Co.s 4 Rv and Ca Tr. Cas 349 (3.53). E 


(9) Through routes—Competition, reasonableness of. 

(a) Where a route can maintain a eoinpetition with quiekei and cheaper 
routes, and is efficient enough to Iw likelv to be preferied for some 
portion of the traffic, held that such a loute is reasonable. O.W.Ry. 
Co. ^. Severn and Wye eU. Ry Co 5 Rv. and Ca Tr C.is 170. P 


a 


(5) > I into facie, it is iii the interest of tlie public that there should be at 

le.ist two loutes open between any two given places, provided thatthose 
routes are practical)v iiidepe’iident of one another, fairh alternative, 
and reasonably cMlculated to keep one another in cheek ” (Ibid ) (193). G 

(c) “ Mere paper competition would not be for the public interest, nor would 

such competition lx* for the interest of the public, if it could only bo 
maintained on oemis ruinous to one or both of the competing 

companies.” (Ibid) H 

• 

(d) “ Healthy competition would be generally in the public interest, and, at 

any rate theie would certainly be a presumption in its favour, which 
it would be for the Company alleging that it was not m the public 
interest to disulace by feVidence.” (Ibid.) 1 
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3. "Sif6»Ss. (3 (Continued), 

A BAILWAY ADMINISTBATION IS BOUNL TO AFFOBD 
ALL DUE AND EEASONABLE FACILITIES FOB 
BECEIVING AND FOBWABDING TBAFFIC IN 
THE CASE OF CONTINUOUS LINES—((7o«<rf) 

(10) Line being opened forming alternative routes—Distance and cost of carriage 

lessened—Effect. 

, On .1 lino being opened forming alternative routcis, by which dislanee and coht 
or caiTiage are leinsencd, it is leasonable that rates chaigiKl to the pub¬ 
lic, who are in a position to a\<iil themselves of the shoiter loute, 
should be also in some measure reduced. A’osf and llesf Junction liy. 
Co. V. (}. ir. Hu Co 2 By andCa. Ti Gas. 147 (153) J 

(11) Route when not a reasonable one. 

Wheie the station where" it is jiroposed toejthango the tiiiffn is not, many 
reasonable sense, a practicable one ioi that purpose, the route cannot 
be called a rcason.iblc one 1‘lt/iiwuth Etc , Hu, Co v (!. \V and L. 
and S W.Hij- Co.',. 10 By. and Ca. Tr. Gas 68 K 

(1^ Through rate—Undue preference. 

A through-iatc must not constitute an undue preferenu* Sii indon and Mai l- 
horoughHu Go.v C W and L anil S. U' liy Co.s., 4 Rj. and Ga. Tr 
Gas. 349. L 

(13) Quantum of proposed through rate 

(a) Though the Ooininissioncrs ra.n think tli.it some other amount would 

be more equitable, thc> must .iciept the proposed rate, unless they aie 
piepaied to refuse the late altogether, \V Hi/.Ci} v Heveniaml W'ljo, 
Etc. Hij. C'ti., 6 By. and Ga Ti Gas 170 M 

(1)) “ We have no discredit ,is to qiiauliim unless we ea,n s.iy tlnit th.it the rates 
proposed ari' (i) unreasonablv high as ag.uiist the public,, and it would 
require a vciy stiong case to make us siy, m the abseiKt: of any lower 
rates by any other route, that the pioposod i.itcs weie too high , or (ii) 
.so low as to be unfair to the ri'.sisting eom]»auy , all we i an say m such 
a c.tse, all we did say on the foiiiiei occa.sion, and all we piopose to 
say ill the present ease on this question is this —Theie is nothing .so 
niirc.asouable in the amount pioposed as to render a i.itc, which in other 
respects is reasonable, unht foi us to sanction.” (Ibtd ) N 

(14) Granting a through-rate—Public interest. 

(n) No through-rate wilbbe grantt*d, if it is not .shown that it is rc^quired for 
public interest. Belfast Central Ity Co v Ot. Northern By Co., (li.) 
(No. 3), 4 By. and Ga Tr Gas. 159. 0 

(b) A case of special interest as well need not be proved, when a prima facte 

case of public interest is made out. Central Wales, etc Hy. Co. v. 6' 
W Hy. Co., 4 By and Ga. Tr. Gas. ;i0. P 

(c) However, it is not competent for the Court to consider tlvi public interest 

alone in a competitive route. it will consider also the right of a railway 
company for a long run re trafhc originating on its own system. J‘ly- 
mouih-, etc. By. Co' v Cr.TV. andL. and S. W. Hy Cos., 10 By. and 
Ca. Tr. Gas. 68. Q 
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J .—m 4t\4y—(pmhnugd). 

A RAILWAY ADMINISTRATION IS BOUND TO AFFORD 
ALL DUE AND REASONABLE FACILITIES FOR 
RKCijVING AND FORWARDING TRAFFIC IN THE 
CASE OF CONTINUOUS Lim^—(Cmtinued). 

(15) Through rate—Customer. 

(a) English Law. 

According to the-, any customer dosinng his traffic to be earned at a 

through-rate, is competent to apply to the Board ol Trade under the 
teimsof S. 25, of the Railway and Canal Traffic Act, 1888. See 
(}. W.Ry. V. Severn and Wye. eic. By. Co., 5 Ry. and Ca. Tr. Cas. 
170 (174). R 

(h) INDIAN Law. 

* In India, however, customers have no such right. 8 

(16) Through rates, company entitled to apply for. 

(а) A railway company which has an interest m a through-route, has the right 

to apiiiy, though its propos.ils would bo more of a detriment to the 
other companies than benefit to itself Severn and Wye eic. By. Co. 
V G IK. Bi/ Vo , 5 Ry. and Ca. Ti. Cas. 156. T 

(б) It need not be the forwarding company . even if the company has some 

interest m the f awarding of tnaffic. (heenoek and Wemys Bay By. 
Co. V. Caledonian By. Go., (No 3l, 2 Ry. and Ca Tr. Cas. 227. U 

(c) Though a railway company docs not act as carriers of the traffic it forwards, 

yet it may lx* called a ‘ forwarding company.’ Warvick and Btrmintf- 
h'lm CnnalCo v. Bit in. Canal Co., 3 Ry. and Ca. Tr. Cas. 113. ¥ 

(d) So also a camp.iny whose line is worked by another company. Greemck 

and Wemy!> Bay By. Co. v. Caledonian Ry. Co (No. 3;, 3 Ry. and 
Ca Tr. Cas. 145. W 

(17) Through rate—Through boohing. 

(o) “There may lie an application to the Commissioners for a through-rate, 
blit such an application would not be made unless the rate asked for 
Is one that is less in aniouiit than the aggreg.ite of the rates over the 
different parts of the route.” (Per Riqby, L.,T., concuiring and Loper 
L. J., dmcntimj) in Didcot, Newbury, etc., By. Co. v. G.W. and L. 
S.W.Ry. Cos. 10 Ry. and Ca. Tr. Cas. 1 Ijord Esher M.R. X 

(61 “The Commissioners may grant a through-rate, but m doing so, they 
must consider public convenience and other matters “ {Ibid.) Y 

(c) “If they grant a through-rate, it seems to follow, as a matter cf neces¬ 

sity, that this must be a through-booking.” {Ibul.) Z 

(d) “ The converse seems to be equally true, that, if a through-booking is asked 

for, it must be taken into consideration ; then, if it is granted, it 
follows a matter of necessity that there must bo a grant of a rate 
corresponding to the booking ’’ {IbidT} X 

* (r) “ If the Commissioners think that a through-booking is to the advantage 

* of the public, and they do not wish to interfere with the amount of 
the rate, it will, by the granting of the booking, be a rate payable for 
the throagh-joumoy, which is, in ordinary language, a through- 
rate.” {Ibid ) B 
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3.~“Sul)-Ss. {3 ^ 4 ) ’’--(ContinitcdV 

A BAILWAY ADMINISTBATION IS BOUND TO AFFOBD 
ALL DUE AND REASONABLE FACILITIES FOR 
RECEIVING AND FORWARDING TRAFFIC IN 
THE CASE OF CONTINUOUS LINES. 

{/) “ It will be one rate made up of the amounts of the ratc.\ovor the different 
portions of the route.” (Ibid.) C 

•• (g) “ If the Cotmnissioners consider that there should be loss paid than the 
aggregate of the local rates, then, they will grant a reduced rate, and 
if you-ehoose, you cau call that a through-rate and that only."’ (Ilnd.) D 

(h) *' It .seems to be a needlessly wrong wa> of criticising a very general and 

easy term in the Lliighsh language.” (Ibid.) , E 

(i) “ If you grant n lesser rate, then, if jou like, in railway language, it is a 

through-rate ; but if you leave the amount of the rates alone, and add 
them together and make one rate of it, then, you have granted a 
through-booking and a through-rate.” (Ibid.) F 

.. . 0) “ Subject to the consideration of the conditions and Imiitations imposed 

by statute, they can either grant that by saying they grant a through- 
booking, or by saying they grant a through-rate If they grant cither 
one or the other, they must of necessity grant both.” (Ibid.) G 

(18) Through traffic - Right of a railway company. 

The right of a Railway Company, outside the question rc through-rates, is to 
collect what traffic it can, lo carry it as far as it can, and to hand it 
over at the end of the transit, to am other company h.avmg the obliga¬ 
tion to carry upon. G. IK. Ry. Co. v Severn mid Wye etc. liy. Co., 5 
Ry. and Ca. Ti. Cas. 170. H 

(19) Adjustment of rates—Competing companies, interests of 

While adjusting their rates, railw.iv companies must do so not only with refer¬ 
ence to their own interests, but also with reference to the inti'iests of 
other companies Great Noi them Ry Co. (L), v Belfiust Central Ry. 
Co , 3 Rj. and Ca. Tr. Cas. 411. I 

(20) Through'rates—Apportionment how made. 

The usual way in which through-rates between railway comiiaiiies are appor¬ 
tioned, IS to make a division of the through-rate bj the mileage, after 
deducting terminals. Severn and Wye Etc Ry Co. v.G. W. Ry. Co., 
5 Ry, and Ca. Tr. Cas 150(106) J 

(21) Traffic carried beyond Junction-Through rates-Apportionment. 

As to the apportionment of tlirough-ratc>, when traffic has to be carried beyond 
junction, see Cential Wales, Etc., Ry. Co. v. L. and N. W. Ry. Co., 
4 Ry. and Ua. Tr. Cas. 101; Ihickfastleujh, etc., By. Co.v.SotUh 
Devon Ry Co., 1 Ry. and Ca. Tr. Cas. 321. K 

( 22 ) Break of gauge—Transfer of traffic. * ^ 

The Commissioners, in a case wherein the traffic has to be tr'iiisferred at a jun* 
otion on account of a break of gauge while apportioning a through- 
rate, allowed charge for the service of transfer to the company per¬ 
forming the same. Tal-y4lyn-Ry. Co. v. Cambi-ian Bys. and Co., 6 
Rv. and Ca. Tr. Cas. 122 (124). L 
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J.—“ Sub-Ss. {Concluded). 

A RAILWAY ADMINISTRATION IS BOUND TO AFFORD 
ALU DUE AND'REASONABLE FACILITIES FOR 
RECEIViNG AND FORWARDING TRAFFIC IN THE 
CASE OF CONTINUOUS LINES—(Cr>«.cZM6Ze<^). 

(23) Power giyen4>y one company to another to use its railway and the works be¬ 
longing to it, nature of 

A railway company, giving to .mothei r.nluay coinp.iny power to use its rail¬ 
way and tbo worlvs belonging to it, umlcrtaKes to perform all those 
services A\hic‘li must bo jicifonned, if the luivilege given is to be 
exercised .u all C Tl' rnid Mul lU/ (/os. v. Bnttol I'oit Ry. ami 
• Pu') Co 5 Ry. and Ca Ti (_'is 'll. H 


43. (1) Whenever it is shewn that a railway administration 
charges one tradeU , or class of traders or the 
traders in any local aiea lower rates for the same or 
similar animals or goods, or lowin’ rates for the 
saiiU' or s'lnilar services, than it charges.to other 
traders or classes oi traders, or to the traders in another local area, 
the burden of proving that such lower charge does not amount to 
an undue preference ^ shall he on the railway administration. 


Undue preference 
in case of unequal 
rat=s for like traffic 
or services. 


(‘i) In deciding wliethei- a lower chai’ge does or does not 
amount to an undue preference, the Commissioners may, so far as 
they think reasonable, m addition to any other considerations affect¬ 
ing the case, take into consideration whether such lower charge is 
necessary for tlie purpo-.e of securing, in tlie interests of the public 3, 
the traffic in respect of which it is made. 


Old Acts 

Act JV of 1879 ) 

Act WITT of 1854 > corrc'.poudmg provision. 

(Notes). 

General. 

(1) Analogous provision 

CA -S. 27, the Railvv.n and Canal Traliic Act, 1888 (51 and 52 Vic. c. 25). N 

(2) Effect of section. 

The effect of S 27, the Indian Railway and Canal Traffic Act, 1888 (C/. present 
section), IS not to limit the Court in dealing with questions of alleged 
undue preference to the consideration whether or not the lower 
charge is necessary in the uitcresis of the pub'io. Liverpool Corn 
Traden' Assc^tvm v. G, W. By. Co , 8 Ry. and Ca. Tr. Cas. 114, 0 
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l.-**T^der.” 

Trader, meaning of. 

(O) ISDUN LmV. 

Noyfhcre in tiao Act \& tTae term ttadct, detvned. ’ • ^ 

(6) KNG1.18U Law. ^ 

The term trader includes any poraon sending, leceivitig, or desiring to send iner- 
cbandiso by radwtiy, (S. 65, Baihvay and Canal Traffic Act, 1888). Q 


2 —“ Undue preference ” 

(1) “ ITndue preference,” defined 

(a) Inuian Law. 

Nowhere m tha. Act is the term ‘ ‘ undue preference ” defined. R 

( b ) Eng I j1 SIX Law. 

The expression “ undue preference ” includes an undue picferenceor an undue 
or unreasonable prejudice or disadvantage, in any respect, in favour 
of, or against any person or particuliy: chuss of persons or any par icular 
description of trallic (S. 55, the Railway and Canal Traffic Act, 
1888). B 

(3) Undue preference - Question of fact 

What amounts to undue preference is generally not a question of law, but one 
of fact. Diphu'Hi Cci'iHon Slate Co. v Fc'>ttnio(j Ilji. Co., 2 By. and 
Ca. Tr. Cas. 73 (81). T 

(3) Undue preference—Instances 

(а) (i) An agreement by a Railway Company to cairy the traffic of a colliery 

owner at a redncod rate, on his threatening the Company that lie will 
divert his traffic from the Railway Company’s line unless the Company 

agreed to carry the same at the reduced rate was hold to be an-. 

Hnirts V Codmmonth etc Ri/ Co., 1 By. and Ca Ti. Cas. 97. U 
(ii) Not so an .agreement foi carrying at a lower rale in consideration of 
large quantities at regulai inteivals. Nuliohuii v. O, W. Rtf Go.,1 
By. and Ca. Tr. Css. 121 Y 

(б) (i) An agreement to carry traffic for one ti.ider at a lower rate than similar 

trafiic belonging to another tiadcr, is pttvia Jone an—. the in¬ 
equality not being justified by the fact of the Raihvav Company 
having offered an agreement to the latter at similar rates. Rhyiimey 
Iron Co V Rhytimey hy. Co , 0 By, Ca Tr C-as. 60. W 

(n) Not so where a trader, in the absence of proof, is charged a smaller rate 
th.in that charged to a cmnpotitnr. (Ircettwood v. h. and Y. Ry, Co., 

G Ry. and Ci. Tr. Ca<. 60 X 

(c) “ The fact of a customer of a Railway engaging to emp’oy other lines of the 

Company for traffic distinct from and unconnected with the poods in 
question or their carnage, is not a legiliniate ground for giving an¬ 
te one of the customers of the railway. Baxendale v. O. W. Ry. Co., 

• 1 Ry. and Ca. Tr. Cas. 191. Y 

(d) So also an agreement by the customer to send his goods by the defendant 

company’s railway, and not by water on other raiAvay companies. 
Carton v. Br%stol aud Exeter By. Co., 1 Ry. and Ca. Tr. Cas. 218. Z 

(e) Gratuitous carting, loading and unloading was held to bean-. L. and N. 

W. By. Co, V, Evershed, 48 L. J. Q. B. 22. ^ 
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2.—** Undue preiefeace *’— {Continued). 

if) “ It would seem thut where a Company carry grain to two towns, at neither 
ot which thdy‘*puirfprnr’'cei^{) Jicrminai servineB for their cuStoml^B, 

* it is an— in' favour of the traders at one town to allow a deduction in 
respect of such services not being performed by the Company, if the 
* game deduction is not also allowed to the traders of the other town.” 
Thrope v. Midland Ry. Co., 11 Nep. Ry. Com. 1. B 

(р) If goods of the same classification as to rates are carried in difierent direc* 

tions, it is an-to charge different rates for the same distance 

according to the direction in which such goods may be going. « Qreen- 
wood V. L. and F. Ry. Co., C Ry. and Ca. Tr. Cas. 89. C 

(4) Interests of railway to be taken into account. 

(a) Where the Commissioners want to decide the question whether a Railway 

Company has given an undue preference, or has subjected any person, 
company or traffic i,o an undue prejudice, they should consider the 
interest of the. Railway. Ramome v. Eastern Co. Ry, Co. (No. 1) 
1 By. and Ca. Tr. Cas. 63. D 

(b) Similarly a Railway Company may carry traffic for one at a less rate than 

similar traffic ffit Another, provided the circumstances are such as to 
render the cost of cartage for the former less than for the latter. 
Oxlade v. N. K. Ry. Go. (No. 1) 1 Ry. and Ca Tr. Cas. ,72. E 

(с) Likewise, the Commissioners must take into account whether a Railway 

Company mignt mt, for deriving equal profits to itself, carry traffic in 
large quantities at lower rates per ton per mile than small 'quantities, 
and for long distances at lower rates than for shorter distances. (Ran- 
some V. Eastern C) Ry. Co. (No. 1) 1 Ry. and Cas. Tr. Ca. 03). F 

(d) For a case whore a reduced rate was allowed for iron, one but was refused 
for coal traffic. See Rhymney Ti on Co. v. Rhyvimy Ry. Co,, 6 Ry. 
and Cas. Tr. Ca. 60 G 

<5) Equal treatment. 

“-does not consist m .all being offered a similar agreement, for if the 

agreement is not for the public interests, or goes beyond the fair re¬ 
gard which a Company may pay to its own interests, it leaves untouch¬ 
ed the right of all under the Traffic Act to be put on equal terms ” 
Diphwys Cnsson Slate Co, v. Festmog, 2 Ry. and Ca. Tr. Cas. 73 
(7b). H 

(6) Rebate- 

Rebate (discount, deduction from a payment in consideration of its being made 
before it falls due), if allowed, must be equal. See Bell v. L. and N. 
W. By. 10, 2 Ry. and Ca. Tr. Cas. 185. I 

{!) Charlie for warehousing. 

(fl) In a railway rate, a—must not be included. See Greenwood v. Jj. and F. 
By, Co , 6 Ry. and Ca. Tr. Gas. 39. ‘ J 

e (b) Semble:~A Railway Company ought to permit all an equal period of 

* warehousing. Ibtd,, Per Sir Frederick Peel. K 

(c) "This expense of—seems to be an expense incurred by the Railway Company, 
not as carriers but as warehousemen, and I do not think that a ware¬ 
house expenditure is a proper ingredient in a railway rate.” (Ibid.) L 



8. 48] 


• 81 


Act IX of 1890 (INDIAN KAILWAYS ACT). 

2.—“ Undue pretet>eace’*—(Contimted). 

{d) “It tiaeBai\Yray Company <i\i008e to aWovf trees M 9 &tebouai*'g ini 28 days, 
and tbey tbink tbe applicants bave made a freer or longer use of tbat 
ind'ttlgewoe'tb'a’ii th-^■e^rpets ed, thoy have the remedy in tbeir own 
hands. They can, if they please, provided they ti;eat all persons 
alike, curtail the time which they allow for free warehousing, and, 
when that time is exceeded, make a charge for the overtime.” 
(Ibid.) ^ M 

<8) Gappiage of goods—Railway Company making special agpeeraent with castom* 

OPS. 

(o) It is within tbe power of a Bailway Company to make some special agree- 

meti'S ■'J^ith the customers, to secure certain advantages to them re 

the carnage of goods. N*ohol»on v. G. W. By. Co , 1 Ry. and Ca. Tr. 

Gas. 121. N 

•» 

(6) Such agreements will hold good only under the following circumstances — 
(i) It must bo clear that agreements are in»the interests of such customers , 
(u) They^u&t also be made with the object of increasing tbe profits of a 
railway ; 

“ ■ (ill) The Company must be willing to enter into simihireigreemeiits for the 
same facilities with all other persons. {Ibid.) 0 

(9) Railway Company, whether can agree, to carry at reduced rates 

For the simple reaso i that a Railway Company wants to introduce a certain 
kind of traffic into a country, it cannot enter into special agreements 
with different traders to carry at a lower rate than the ordinary 
char jO. Oxlade v. N. E. By 0 >, 1 By. and C». Tr. Gas. 72. P 

(10) One town preferred to another - Jurisdiction 

Where a complaint of undue preference being shown to one town over another 
IS made by a corporal on, lield that the Railway Cominissionors have 
juris Motion to enquire into the same OorjKiraiKm of Dover v. S. E. 
attd L C. and D. Ry. Cos. 1 By. and Ca. Tr. Gas. 3i9 Q 

3.—Public.*' 

“ Public,” scope of the term. 

(rt) Th^ publicBreferrod to is the publi • of the locality or district affected. Liver¬ 
pool Corn Ttaders' Association v. O.W.Ry, Co., 8 By. and Ca. Tr. Ca<. 
114. R 

(6) Aft}' pongiderable proportion of the population in general, as opposed to an 
individual «r association of indiviauahty, satisfies the description. 
(Ibid.) 8 

Miscellaneous. 

(1) Removal of the ground of complaint before the application. 

Even Attetihe—.the 'applicams can get an injunctirn'to seohre their interests 
in the future. Mncfarlam v. North British By. Co. (No. 2), 4 Rv. 
and Ca. Tr. Gas. ‘*69. T 

(2) PromiM to afford facilities—Effect. * 

Where a promise to afford facilities is made, such promise d-jes not afiect the 
rights of the parties under the Railway and Canal Traffic Act, 1888, 
except BO far as it testifies to the reasonableness of what the applicants 
ask for. Hobghead Local Board y. L. and N.W.Ry. Co., 4 By. and 
Ca. Tr. Cas. 87. U 



82 I Act !X of 1890 (indian bailwayr act}- [Sb* 13 & 14 

(3) Charge re heavy gradient. • 

Semble. —Where the coet of working a portion of a line is increased through 
a heavy gradient, an extra charge per ton per mile may be charged. 
* See Town Comtmssioners of Newry v. Great Northern Ry. Co. (Ir.), 
^ 7 Ry. Ca. Tr Caa. 184 (197). ¥ 

44 . Where a railway adminktration is a party to an agree- 

Provision for faci- jxient 1 for procuring the traffic of the railway to be 
hties and eqiffil ■ , j , i r u- 

treatment where cameu Oil any inland water by any terry, ship, 

usTwhich'aro not boat or raft which does not belong to or is not 
part of a railway hired or worked bv the railway administration, 
the provisions of the two last foregoing sections applicable to a rail¬ 
way shall extend to the ferry, ship, boat or raft in so far as it is used 
for the purposes of the traffic of the railway. 

Old Acts. 


Act TV of 1.S7U ...) 
Act XVlIlof 1S54 . .1 


No corresponding proMsion. 


(Notes). 

N B. —Sec notes to S^. 42. 43, wprn. 

General 


W 


(1) Analogous provision 

CC—S. 23, the Railway Canal and Tradio Act, 1888, (51 and 52 Vict. c 25). X 

( 2 ) Section, effect of 

Where an> roUvaj administiatiou i^i a party to an agreement for the carnage 
of t.atno on any in'and water by any ferry, .ship, boat or raft not be¬ 
longing to, or not hired or worked bv the railway administration, the 
provi'-ioiis of Ss. 42 and 43, s'lpra, apply to the sime, — 

( 1 ) The duty to aftord all reasonable facilities for receiving, forwarding and 
dehvemig traffic (3. 42 (1), .mpra). 

(u) The duly to abstain from making or giving any undue proforoneo or advan¬ 
tage or any undue or unreasonable prejudice or disadvantage. (3. 42 
(2), siqirn). 

(ill) The duty to afford all reasonable facilities for receiving and forwarding 
through traffic, i. <*,, (S 42 (3) and (4), .sitpa). 

(iv) Whenever it is shown that the persons conducting any ferry, ship, boat, or 
raft, charge one trade or class of traders or the tr'iders in any local 
area, lower ratcs*for the same or simi'ar animals or goods, or lower 
* . j:ates for the same or similar services, than they charge to other traders 

or classes of traders, or to the traders in another local area, the burden 
of proving that such lower ohaego d >es not amount to an undue pre¬ 
ference lies on the person conducting the ferry, ship, boat or raft. (8. 
43, siyii'rt). , Y 
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Ss. 44 to 46] Act IX of 1890 (indian bailways act). 

I.—Agreement ” 

(1) Agreement, nature of. 

(а) Tho agreement between the Railway Company and the owner o#a ship must 

be definite, so as to oonstituto an usin?. Caledonian Ry. Co v. (hreenoek 
and Wemyss Bay By. Co , 4 By. Ca A Tr. Cas 70 • 2 

(б) An obligation on the part of tli"* owner of ship to run between two speci¬ 

fied places must be create! by the agreement (Ibul.) A 

(c) The agreement may be temporary only. Belfast Central By. Co, v. Great 
• Northern By. Co. [Ir. (No. 4), 4 Ry. and Ci. Tr. Cas, 379] B 

A'*! 

(2) Rate to be ei|ual. 

In a case in which a Railway Company carries traffic to two ports, held, that 
the rates in respect of tho same must be m proportion to the distance 
on both lines. Ayi Harboui Tinsteesv G d S By Co. (No 2), 
4 Ry & Ca Tr. Cas. 90. C 


Terminals 1. 


4S A railway administration may charge rea¬ 
sonable terminals 


This section is new. 


Old Act- 


(Note). 


/.— “Terminals. " 

(N B — See notes to S. 4G, inf? a ) 

(1) Law before the passing of the Act. 

There was no statutory provision as to iho chaiciJiig of tcrimiials, before the 
passing of the Railway Act, 1890 (IX of IHOOj D 

(2) Practice to make terminal charges. 

But, for sometime past tho pr.ictice for i.iilwav admimslration had been to 
make terminal charges E 

48. (1) The Governor-General m Council may, if he thinks fit, 

refer to the Commissioners for decision any ques- 
Counnfssion^to'^fix dispute which may arise with respect to. the 

lermmais. i terminals charged by the railway administration, 

and the Commissioners maj thereupon decide what 
is a reasonable sum to be paid to the railway administration in re¬ 
spect of terminals. 

* (2) In deciding the question or dispute, the Commissioners shall^ 

have regard only to the expenditure reasonably necessaTy to provpe 
the accommodation in respect of which the terminals are chared, 
irrespective of the outlay which may have been actually incurred 
b}’ the railway administration in providing that accommodation. 


1 
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Old ^cts. 

XVIII 0?1854 } corresponding provision. 

t • 

^ (Notes)- 

Analogoui provision. 

(a) Sub. S ,(1). 

Cf, S, 15, "The Regulations of Railways A.t, 1873" (36 and Vic 37. o 481). F 
(0) Sub. 8. (2). 

Cf. S 24 (1), “The Railway and Traffic Act, 1888” (51 and 52 Vic. c. ?5) 0 


/ —“Power of Railway Commission to fix terminals.” 

<1) Terminal charges. 

(n) As to what are—. See Hall and Co v. Jjondon, Bi %g1iton and South Coast 
Railway Co., L B. 15 Q B.D. 505. H 

(6) ‘ Terminal charge’ means the charge for the use of the goods, station, and 

for the various duties which the Company, »s common carriers, per¬ 
form m connection v/ith the goods consigned to them for carriage. 
The Rail'^ay Company is entitled to levy terminal charges on the goods 
carried by them subject only, as to the rates and amounts thereof, to 
the sanction of floveinment, and under Ss 41, 45 and 4G of Act IX of 
18SK), the High Court has no jurisdiction to considei o* entertain a 
claim relating to teiminala charged by the Comp,iny subsequent to that 
Act. 15 B. 537 (.541 & 542). 1 

(c) " Terminal chargis” arc usually levied on account of the carrying of 
the goods to and from the wagon, loading and unloading them on and 
from the wagon, and for the use of the Coinp.inj’b premises wlioio 
the goods frequently remain foi sometime before they aie taken away. 
Such charges if not strictly porh.ips " tolls”, are certainly ch.irgcs for 
peifoiniing of services, if not "necessary,” ,it least “convenient” for 
I he working of the Railway. 10 H. 434 (on appe,il from 15 B. 537), J 


<2) Authority to charge terminals, nature of. 

(n) An h ithority to charge terminals must be eipress Bee^Ft^gler v. Uloii- 
viouthshire By. Co., 30 L.J. Ex. 249. K 

(6) By its special Act, a Railway Company was requued to carry, as common 
carriers. It was also lequired to give to all porous conveying or 
bcndims goods on the railway, every reasonable convenience ?and 
facility for loading and unloading goods. The Act further authorised 
^ the Company t;» demand a toll not exceeding 3d. per too per milk 

, • for the carria>.e of goods. On the Company charjiing 1 sh. per ton for 

services performed, accommodation afforded, and expenses and rise 
incurred in and about the receiving, loading ai d unloading, and 
delivering the goods, held, that the Company had rmP right to make 
such charges. {Ibid.) f, 
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I— Power otRailway Commls^oa to fix terminals' '—(Conitmted). 

43 ) Charge allowed- InstaBoea. 

(a) A Bailway Company entitled to make a reasonable charge V for loading, 

covering, and unloading, and for delivery and collection, and any other 
services incidental to the business or duty of a caHtier, where such 
services or any of them are, or is performed by the said Company, ” has 
the righ'- to make a reasonable charge (1) for hhaie of expenses of 
providing and maintaining station accommod<itiQri for dealing with 
merchandise traffic as carriers and (2) for share of expenses of station 
• attributable to earner’s services. Sowerhy v. fj.iV. Hy, Co,, 7 By. and 

Ca. Tr. Cas. 156. 

« 

(b) A charge for'providing, maintaining and working, signalling and inter—lock¬ 

ing apparatus at a private siding, may bo made. Dunkirk Colhe» y 
Co. V G.S. and L. By. Co., 2 By. and Ca. Tr. C.is 402. * K 

(c) So also one for weighing coal, althougb«the plaintilfs had no express statu¬ 

tory power to charge for the use of weighing machines, h. and N.W. 
By. Co. V. Price, L.B., 11 Q.B.H. 485. 0 

(d) Also one for shunting (locomotive power, horses, staff, and stores) as attri¬ 

butable to carrier’s services. Smverby v. O.N By, Co , 7 By. and Ca. 
Tr. Cas. 166. P 

(e) So also whore the necessity for shunting was due to the inconvenient position 

of a private biding Partway \. Colne Valley etc. and (l.E. By. Co., 
10 By. and Ca. Tr. Cas. 211. Q 

(y) So also a charge for share of expenses of supervision and clerkage. Sower- 
by V. O.N. By. Co , 7 By. and Ca. Tr. Cas. 166. R 

iy) For clerkage in respect of traffic at a p ivat^ siding, see Po) v. Cof'ie 
Valley etc. and G E. By. Cos., 10 By. and Ca. Tr Cas 211. B 

(7i) For cartage, when performed by the Railway Company. Sowerby v. G. N, 
By. Co., 7 By. Ca. Tr. Cas. 156. T 

(i) A charge to the Company foi performing the service of transfer of 1 raffic at 
break of gauge. Tal-y-llyn By. Co v Canibiain Rys Co , 5 By & Ca. 
Tr. Cas. 122 (124). U 

4i) Charge disallowed—Instancee. 

{a) A Bailway Company was entitled to make a charge “ for loading unloading 
and covering, and the delivery and collection cf goods, and other 
services incidental to the business of carrier, where such services, 
respectively, shall be perfonnod by the Company.” If the service was 
incidental to conveyance, and for which no charge could be made 
. under the above clause, a charge for station accommodation would 

be disallowed. Kempson v O.'iV. By. Co., 4 By. & Ca. Tr. Cas. 426. *17 

• 

(6) Likewise, a charge for providing and maintaining roads for egress and 
ingress of carts and horses sent to carry away coal traffic, was disal¬ 
lowed. Isle of Wight {Newport Junction) By. Co. v. Isle of Wight Bv. 
Co., 4 By. & Ca. Tr. Cas. 128. yg 
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t—" Power of Railway CommlssiSa to tlx terminals *’—(C(mtinucd). 

(c) So also one for providing, maintaining and worlring, fcignalling and inter- 
f locking apparatus at a junction with a branch line colliery, which 

branch line belonged to, and was constructed and maintained at the 
Railway Company’s cost. Keston Colliery C<>- v. L. & N. W. & G. TY. 
By. Cos , 4 Ry. & Ca. Tr. Cas 257. X 

(d) Also one for allowing coals to remain on some ground adjoining the defend¬ 

ant company’s line. L. and 1*. By. Co. v. Gidlow, (No. 2), 45 L. J. 
Ex. 625 XI 

(r) 1 Also one for marshalling coal traffic at the defendant company’s station. 
Isle of Wight {Neiojwrt Junction, By. Co \ Isle of Wight By. Co , 4 
Ry. and Ca. Tr. Cas. 128. X2 

• 11 And on the defendant company’s siding Neston Colheiy Co. v. L. and 

K. li'. and G. W. By. Cos., 4 Ry. and Ca. Ti. Cas. 257. Y 

{f) So also lor taking empty wagons from, and placing full wagons on sidings. 
{Ibid) Z 

(j 7 ) So also a charge for finding, providing, and maintauiiug siding accom¬ 
modation. Isle of Wight {Newpmt Junction) By. Co. v. Isle of 
Wiijlit By. Co., 4 Ry. and Ca. Tr. Cas 128. A 

(7t) Similarly a charge for unloading platforms for coal traffic. (Ibid.) B 

(») A charge for providing for hop traffic. Feiiyv. L. C. and D. By. Co., 4 Ry. 
and C.i. Tr. Cas. 310. C 

(y) A charge by a Railway Company entitled to make a “reasonable charge for 
loading and unloading goods,’’ for shooting and for covering hops. 
Petiy V. Ij. C. & D. Ry Co., 4 By. and Ca. Tr. Cas. 310. D' 

(/c) A charge for giving notice to the consignee of the arrival of consignment. 

Isle of Wight {Newport Junction) By Co v Isle of Wight By. Co., ^ 
E^. it Ca. Tr. Cas. 128. E 

{1) For advising an applicant at his rofjuest of the arrival of goods at the 
loi'oiving station consigned to his order, and which were afterwards 
forwarded on. Kemp.son\. G. W Ry Co., 4 Ry. & Ca. Tr, Cas. 420 F 

{in) A charge by a Company, entitled to chaige “a reasonable sum for the deliv¬ 
ery and collection of goods, and other sei vices incidental to the 
business of a carrier”, ffir shunting trucks containing reals. Isle of 
Wight {Newport Junction) By. Co. v. Isle of Wu/ht By. Co., 4 By. & 
Ca. Tr. Cas. 128. ' 0 

(n) Likewise, a charge for shunting and placing wagons m position for loading 

and unloading, and for haulage of loaded wagons to the place where 
they weie attached for the train. Kevtpsnn v. G. W. By. Co., 4 Ry. & 

Ca. Tr. Cas. 426. H 

• 

(o) Pot wivoicing and taking accounts of consignments, and keeping a staff for 

that puipose. Isle of Wight {Newport Junction) By. Co. v. Isle of 
Wight Ry Co., 4 Ry. & Ca. Tr. Cas. 128. I 

(p) For providing and maintaining office accommodation re coal traffic. 

■Jlbid.) J. 
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“ Power of Railway Commisstoa to fix terminals ”—{Goncltided). 

(g) For clerkago and watching. Perry<i v. L. (7. and D. Tty. Go,, 4 Ry. and 

Ca. Tr. Cas. 310, K 

• • 

(») A charge by a Railway Company, entitled to make “ a reasonable chaigo for 
loading and nnlosding goods,” for weighing and chqpking. [Ibid.) L 


(s) So bIso a charge for weighing, by a Railway Companj entitled to make a 
charge “for loading, covering and unloading, .lud for dehveiy and 
collection.” Hall v. L. B. and S G, Ry, Go,, 4Ry and Ca. Tr. Cas. 
310. H 

*(5) Rate not to be inoreased. 

There should not be an increase in the rate, by a charge for a supply of wagons, • 
unless the Railway Company is put to some special expense on that 
score. Hall v. L. B, and 6'. G. Ry Go,, 4 Ry. and Ca Ti Cas. 338 N 

>(G) Terminals—Rebate. 

(a) Where a customer claims a rebate on tjie chaige for carriage, on the pica 
that ho does not require station services to be performed (such servicQs 
the Company performing foi other customers, the charge for the s.ame 
being included in that for conveyance) held, that ho is not entitled to 
j>uch a rebate, Tloiraid v. Midland Ry Go, IRj and Ca, 3’r. Cas. 
253. 0 


(b) Rut, in L. and Y. Ry. Co. v Gidlow (No 1), 42 L J. Fx, 129, held, that a 
customer must have the option of availing himself of such services as 
are incidental to the ordinary business of a tai ricr at the lates of the 
Company, or of performing them himself. P 


CHAPTEil VI. 

’Working of Kailways. 

General. 

47 (1) Every railway company, and, in the ease of a railway 

, , administered bv the Government, an officer to be 

General rule,s. 

appointed by the Governor-General in Council in 
this behalf, shall make general rules, ’ consistent with this Act lor 
the following purposes, namely — 

(а) for regulating the mode m which, and the speed at which, 

rolling-stock used on the railway is to be moved or 
propelled; 2 

(б) for providing for the accommodation and convenience of 

passengers, and regulating the carriage of their luggagdf; 
(c) for declaring what shall be deemed to be, for the purppses 
of this Act, dangerous or offensive goods, and for regufa- 
ting the carriage of such goods; 
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(d) for regulating the conditions on which the railway adminis¬ 

tration will carry passengers suffering from infectious 
, or contagious disorders, and providing for the disinfection 
of carriages which have been used by such passengers. 

(e) for regulating the conduct of the railway servants ; 3 

(/) for regulating the terms and conditions on which the- 
railway administration will warehouse or retain goods 
at any station on behalf of the consignee or owLer ^ 

. and, 

ig) generally, for regulating the travelling upon, and the use, 

• working,-and management of, the railway. ^ 

(2) 6 The rules may. provide that any person committing a 
breach of any of them shall be punished with fine which may 
extend to any sum not exceeding fifty rupees, and that, in the case 
of a rule made under clause (e) of sub-section (1), the railway 
servant shall forfeit a sum not exceeding one month’s pay, which 
sum may be deducted by tlie railway administration from his pay. 

(8) A rule made under this section shall not take effect until it 
has received the sanction of the Grovernor-General in Council, and 
been published m the Gazette of India. 

Provided that, where the rule is in the terms of a rule which 
has already been published at length in the Gazette of India, a noti¬ 
fication in that Gazette, referring to the rule already published, 
and announcing the adoption thereof, shall be deemed a publication 
of a rule in the Gazette of India within the meaning of this sub¬ 
section. 

(4) The Governor-General in Council may cancel any rule 
made under this section, and the authority required by sub-section 
(1) to make rules thereunder may at any time, with the previous 
sanction of the Governor-General in Council, rescind or vary any 
such rule. 

(5) Every rule purporting to have been made for any railway 
under section 8 of the Indian Kailway Act, 1879, (IV of 1879), and 
appearing fri^m the Gazette of India to be intended to apply to the 
railwaj at the commencement of this Act, shall, notwithstanding any 
irregularity in the making or publication of the rule, be deemed to 
have been made and to have taken effect under this section. 
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((5) Every railway admini8trj.tioii shall keep at each station on 
its railway a copy of the general rules for the time being in force 
under this section on the railway, and shall jillow any person to ins* 
pect it free of charge at all reasonable times. 

Old Acts. 

Act IV of 1879. S. 8 corresponds to Sub-sections (1) (a), (ft), (c), (e), and 
(g), (2), {^) and (4) of the present Aot. 

^ ,, XVIIT of 1854. S. 26 corresponds to Sub-section (Ij (n), (6), (c), (e), and 

(g)i (2) (‘4) and (4) of the present Act. 

Sub-sed^ors (1) (d) and (f), proviso to Sub-section (1;, (5) and (6) are new. 

Proviso to<Sub-sootK)n (8) represents the existing practice. 


(Notes). * 

General. , 

(1) Analogous provision. 

e 

(а) Snn' Section (1) (n to f) 

Cf. Ss 7 to 9, the Raihvajb Regulation Act, 1840 (3 and 4 Vic. o. 87), and 
S. 10, the Railways Clauses Act, 1845 (8 and 9 Vic c. 20). 

(б) SX^B SECTTOn (1) (c) 

Cf. S. 32, the Railway Clauses Act, 1863 (26 and 27 Vic. o. 92). R 

(c) Sub-Skction (2). 

Of, The words ‘ and that ” down to the end of the Sub-section with S. 86, the 
Canadian Railways Act, 1836 (49 Vio. c. 109). S 

(2) Section, scope and nature of. 

(ft) This section will remove any doubt as to the validity of any eiisting rules 
Mild provides that, when rules have once been published in the Ga¬ 
zette of India, tbej maybe extended ta a railway by a reference to 
ttiat Gazette and an announcement of. their adoption for-thfraailway, 
without being again published at length in the Gazette. (See State¬ 
ment of Objects and Reasons). j 

(6) The intention of the section is to give the Railway Company power to en¬ 
force rules of Us own making by imposing fine on its own servants. 
U C. W. N. 583 (584) = 5 Cr. L. J, 463. U 

(c) lu seems that the Legislature, in enacting Ss. 26, 29, Act XVIII of 1854 
(Cf. S . 47 and lOl, present Act), had chiefly in view the protection of 
the public, and especi .ily of passengers and other persons not di¬ 
rectly connected with the railway, and it is very doubttul whether it 
was the intention of the Act to make the officers responsible for risks 
to’ fellow servants arising out of the particular duty in which they are 
engaged. 8 W. R. 43 (Cr.) y 

‘(3) Distinction. 

(ft) By 8. 47, the Railway Company may make general tules^for regulating tffe 
terms oti which it will warehouse or retain goods at any station. 81 
C. 951 (958)=8 0. W. N. 726. V 

(b) By S. 54, the Railway Company may impose conditions for teoeiviog goods 
(IM.) X 
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/.—** Shall make general rules.*' 

r 

(1) General rules for working of railways under construction. 

Pet —, see GeoPtal Statutory Rules and Orders, Vol. III. Y 

(2) Ss. 47 and 54—Bales passed under the Act—Reasonableness. 

(a) Ss. 47 and 54 of the Aot unpower the Railway Company to make rules 

determining the conditions under which the liability (as carriers) shall 
vest, and, particularly at what point of time it shall vest. 31 C. 
q51 = 8C.W.N. 725. , Z 

(b) But such rules must bo consistent with the Act, i.e., icasonable ; otherwise 

(hey will be void and inoperative. (Ibid ) *' A 

(c) In Calcutta, a covenant, wheicby goods consignp.l to a Railway Company 

were to stand at the owner’s risk until a receipt h.idl been granted by 
the Company, was held unrea enable, and the Company was decl.red 
, liable to pay compensation for loss incurred in the meantime. (Jbtd.) B 

2.—** For regulatiag the mode . • .propelled. ” 

f 

(1) Necessity to take line clear ticket—General rule. 

By a (leneral lulo sanctio led and notified as required by Ifew, the guard and 
driver of a baLast tram should, on a line worked on the block system, 
stop the the tiain at a stUion and should not leave the station till the 
guard has received fiom the station master and delivered to the driver 
a “ lino clear ” cerlifica o. (3 M. 201. C 

(2) Charge of disobeying a rule. 

Where a—is brought, it is no answer to say that the rule had been habitually 
broken, or that tee obedience to the rule would possibly not have 
prevented the act,ident which occured. 6 M. 201. D 

(3) Railway accidents—Duty of Guard 

Whore some coolies were employed in assisting a ballast tram into motion at a 
Railway station, and one of them, after pushing the tram, m getting 
up on thq train, or in attempting to do so, fell and was so injured that 
ho afterwards lost his life, held, that the evidence did not shovv that 
it was I he duty ol the (luard to see that no one gnt up on the tram 
when in motion. 8 W.R. 43 (Ci.) E 

* 3,—“For regulating the conduct of railway servants.’’ 

Rules for guidance of railway offlc.als. 

For—employ edon hues administered by the Government, see, Gencial Statutory 
Rules and Orders, Vol. III. El 

4.— “ For regulating the.... owner. ’ * 

KULlilS FOR. WARE HOUSING AND RETENTION OF 
GOODS UNDER S. 47 (1) (/). 

I.—WHARFAGE. 

On GOODB FOH IMCSIMTCH W4ITIN0 to BB CONSiaNKD. 

® (1) For joodsof every description brought on to railway promises for despatch 

but not consigned, wharfage may be charged at a rate not exceeding 
one anna per maund or part ot a maund per day or part of a day, if 
consignment notes are not received before closing time of the day on 
which such goo is are brought to the station. i E2 
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4.—“For regulating the^ — owner”— {Continued). 

RULES FOR WAREHOUSING AND RETENTION OF 
GOODS UNDER S. 47 (1) if).-^{Continued).* 

I —WHARFAGE {Concluded). • 

(!^) Goods will, fn all caass, be at owner’s risk, until taken over by the railway 
adniimstration for <iespatch and a rtceipt m the presoribod form has 
been granted duly signed by an authorised railw.iy servant. F 

• On goods availablv. kor delivkhy 

(3) (1) A wharfage charge may bo levied in respect of all goods not removed from 
railway promises before closing time of the day following that on 
which they are mado available for delivery. G 

(•i) The charg* referred to in sub-rule (1) shall not exceed, per day orpatt*of a 
day, one anna per maund or part of a maund, calculated— 

{a) where freight is levied on wekht upon such weight ; and 
{b) where freight is levied on the vehicle iii oi on which the goods are 
oairied, upon the carrying capacity of such vehicle. H 

(3) The goods shall bo warehoused cither under cover or in the open as space 
may be available. I 

On luggaokahd parchls avairabiiB fob luiLivnia. 

(1) For unclaimed booked lusgage and parcels, a wharfage cbaigo not exceed¬ 
ing two annas per maund or part of a maund per‘21 hours or part of 
‘24 hours, with a miniiuum charge as for one maund, may be made if 
the) are not removed from railway premises within 48 hours from 
midnight ut the day of arrival. J 

Notick of arrival. 

(5) Subject to the prov sio s of S. 56 of th" Indian Railways Act, 1890 (IX of 

1800), notice of arrival will be sent when practicable, but the railway 
administration will accept no lesponsibility fur non-receipt thereof, K 

II.—DEMURRAGE. 

On vehicles okpebed anu waiting to be loaded bv senders. 

(6) Demurrage at a rate not exceeding one auna per ton or part of a ton of 

cairying capacity per hour or pa t of an hour, may be charged on all 
vehicles ordered and not loaded, or loaded and not mado available for 
despatch, after the expiry of nine hours of daylight from the time at 
winch they are placed in position for the purpose. L 

On lovded vehicles waiting to be discharged by consionef.b. 

47) Dcmuriage ata rate not exceeding one anna per ton or part of a ton of 
carrying capacity per hour Or part qf an hour, may be charged on all 
loaded vehicles requiring to be discharged by ownerg, which are uo^ 
discharged after the expiry of nine hours of daylight from the time 
of being placed m position for unloading. The railway administration 
may, at its option, unload the vehicle, and charge the consignee for 
doing so aud charge wha,ri%go on the contents under rule 3. H 

• 
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4.—** For regulating the... .owner '•—(Continued). 

KULES FOE WAKEHOUSING AND BETENTION OF 
f GOODS UNDEK S. 47 (1) (f)— (Continued), 

f III. -calculation of charges. 

(8) In calculating wharfage and demurrage charges, fractions of one anna less 

than SIX pies shall be dropped, and six pies and over shall be charged 

'as one anna. Where the total amount of demurrage or wharfage due 

on any consignment is I’ss than two annas, it shall be foregone. N 

< 

IV.-GENERAL 

(9) In the event of goods requiring to be loaded or unloaded by owners be¬ 

coming liable to both ■demurrage and tihaifage charges, the railway 
• administration may levy both demurr«ge and wharfage charges for 

such periods as the goods would bo liable to such charges under these 
rule.s. t O 

flO) It, and fur so long as the state of the traffic or any sudden emergency 
makes it necessary, and after advertisement in the Incal newspapers, 
the rate of demiirrag# or whaifagc iiia} be increased and the 
freo-tiine curtai'ed. P 

(11) The rei>w<iy administration shaH have the same hen on goods for dem¬ 

urrage, wharfage, and, if incurred for unloading as for freight, and 
these charges must, unless under special arrangements a running 
account is kept, be pad before ih“ goods arc removed. Q 

(12) Where the free time allowed in the previous rules includes either Sunday, 

Christmas Day or Good Friday, such dajs sh-ill bo sllowcd freein 
addition. R 

V.—TREATMENT AND DISPOSAL OP UNCLAIMED GOODS, LUGGAGE AND 
PARCELS, AND OF LOST PROPERTY FOUND IN RAILWAY VEHICLES 
OR ON RAILWAY PREMISES. 

(13) Subject to the exception mcntiuned in rule IS below, unclaimed goods 

shall be kept on hand at the station to which invoiced, for a period of 
not less than one month, during which time the notice prescribed m 
S. 5f>, sub-section (T), of the Indian Railways Act, 1890 (IX of 1890), 
will, if possible, be served upon the person appearing entit'ed thereto. S 

(U) If not taken delivery of within a period not less than one month after 
receipt at the station to which invoiced, uncla med goods may bo sent 
to the “unclaimed goods or lost property office,*'and dealt with as 
laid down in rule 21 below. T 

(15) Unclaimed articles shall be liable to the wharfage and demurrage charges 

hereinbefore re'erred to, as well as to all freight and special expenditure 
inouricd by thS railway administration on account of iheir custody and 
• disposal. U 

(16) After being ou hand for one month, unclaimed booked luggage and 

parcels may be transferred to the ‘' lost property office," and dealt 
with in the manner prescribed in rules 15, 17,18, 21 and 2i. Y 
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4.-**For regulating tb^....owner-{C(mhnmd). 

RULES FOE WAREHOUSING AND RETENTION OF 
GOODS UNDER S. 47 (1) (/)— \Contiimed). * 

V.- -TREATMENT AND DISPOSAL OP UNCTjAIMKD GOODS, LUGGAGE AND- 
PARCELS, AND O'P LOST I’ROPERTY POUND IN RAILWAY VEHICLFiS 
OR ON RAILWAY PREMISES— (Concluded) , 

^ (17) Where articles such as arms, ammunition, explowves. intoxicating liquors, 
opium and its preparations, a.id hemp dtiigs, the sale of which by 
unlicensed persons is prohibited by Jaw, are left unclaimed in the 
possession of the railway Bdministration, they will be made over to the 
police or excise authorities for disposal under the, laws afflicting the 
article. When not of a dangerous, perishable or offensive rbaraeter, 
they will, however, bo retained m the possession of the railway ad¬ 
ministration for the same period as that piescribcd for other unclaimed 
articles. . 

This rule, in so far as it relates to explosives, is supplemental to, and not in 
modiiicatiou of, rule 0 (I V) ftf the rules made under the Indian Ex¬ 
plosives Act, 1884 (IV of 18S4), and published under the Government 
of India, Home Department, Notifica ion No 6528, dated 11th 
October, 1901, in Parti of the Gazette of India of the 12th October, 
1901 (vide Appendix 11 to Part II of the General Rules for open linoa 
of railway in British India, promulgued with the Governuient of 
India Public Works Department, circular No. 6 Railway, dated the 
12th March, 1895, as revised by ihe (lovernment of India, Public 
Works Department, iircula No. 2 Railway, dated the 16th January, 
1902;, and any modifications of the same which may hereafter be 
made. ^ 

(18) Unclaimed perishable articles may be disposed oi by the station master of 

the station at which they may be left after the expiry of 24 hours or 
earlier, if they are, or are likely to become, ofiensne. X 

(19) Lost property foui d in railway vehicles, or on railway premises may, sub 

ject to the exception mentioned in rule 18, be sent to the nearest “lest 
property oflioe,” and be similaily dealt with. y 

(20) An account of all unclaimed luggage, and of any lost property found on 

the line or on railway premises, shall be kept by the station master. Z 

(21) Public sales by auction shall be held from time to time of all unclaimed 

or lost property which has remained in the possession of the railway 
administration for over six months. At least fifteen days’ previous 
. notice of each auction shall be given by advertisement in a news¬ 
paper. • 

• 

(22) Any surplus proceeds arising out of sales of lost properly or unclaimed 

consignments will, after payment of all charges and expenses due to 
the railway administration, be paid to the person or persons thereto 
entitled. b 
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4.~**Por regulating the —owner ” -{Concluded) • 

EULES FOE WAEEHOUSING AND EETENTION OF 
GOODS UNDEE S. 47 (1) {f)— {Concluded). 

VI.—CLOAK-ROOMS. 

(23) Passengeis may Jcave small parcels or packages n. the cloak-rooms, at 

such stations as may be specified from time to time by the railway 
'administration. C 

(24) A charge of two annas per maund or part of a maund with a minimum 

charge per package as for one maund, may be levied for each 24 hours 
or part of 24 hours during which the p,ircel or package remains m 
a cloak-room. D 

, (25) The lespousibihty of the railway administration for articles left in acloak- 

rooin, shall be that of a bailee under sections 151. 152 and IGl of the 
Indian Gortracf Act, 1872 (IX of 1872). E 

(26) A receipt ticket .shall be given lo any person depositing parcels and pack¬ 

ages for custody in a cloak-room , and delivoiy will be made to any 
pcr.son presenting suchitceipt ticket, after which all responsibility of 
the railway adiniiiistration in respect of su< h parcels or packages shall 
absolutely cease and determine. F 

(27) Articles deposited in cloak-rooms which are unclaimed may, after a period 

of one month, be transfcried to the “lost property office,” and dealt 
with as prescribed in lules 15, 17, 18, 21 and 22 for unclaimed consign¬ 
ments. Q 

N.B.—The above rules were s.iiictioned by Government of India Notification 
No. 2.31, dated 3rd Julv, 1902. 

(1) Responsibility of Railway Company for goods left on its premises without 
receipt being obtained for them—Company rules. 

A rule by which a Railway Company disclaimed all responsibility for goods left 
on the Company’s premises, unless certain conditions were ful¬ 

filled, the principal of which was that the goods shou d have been ac¬ 
cepted and a receipt given for them by a duly authorised employee of 
the Company, wa.s .i lulc piopcrl> made under the provisions of this Act, 
and no suit m respect of the loss of goods merely deposited on the Com¬ 
pany’s pi emises without such a receipt being taken for them, could 
be maintained. 23 A. 367.= A W.N. (1901), 107 {Shea v. The Great 
Northern Iti/ Co , 14 G B. 647, R.). H 

(2) Railway Company, when can claim wharfage and demurrage. 

Where the goods remained on tlie premises of the plaintiff company, not by 
reason of any neglei t or default of their owne^ to take delivery of them, 
but by the aco of the plaintiffs themselves, who kept and refused to 
^ deliver them for iheit own protection »nd benefit, all that the company 
could possibly bo entitled to, would be a roasonab'e warehouse rent, and 
not any wharfage or demurrage, which latter could be claimed only 
when the owners had failed to take dehvery of the goods within a certain 
time after notice of arrival. 18 B. 231 (23G). I 
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S.~**Por regulating the traxelllng upon — railway.** 

(1) General rules made by the Director-General of Railways. 

For-, for all open lines of railway in British^ India administered by the 

Government, see, General Statutory Rules and Orders, Vol^ III. J 

(2) Railway ticket, available only on day of issue. • 

(n) One of the rules made by a Railway Company under S. 47 is that tickets 
are only available o.i the day of issue. 1 Wcir 870 K 

(6) Therefore, a ticket not so availed of is not a proper ticket erithin the moan- 
^ ing of S. 68 of the Act. (Ibid.) L 

6. — **Sub-section (2).** 

(1) Rule 29, in Ch-. V, pt. II 

-of rules made under S. 47, assuming it wuhin the powers conferred by 

S. 47 (1) (b), while empower! ug the railway administration, to 
exclude certain persons not boan fide passengers from r.nlway promises, 
does not render the entry of such pcripons unlawful under S. 47 (2). 
1 S. L. R. 91. M 


(2) Criminal offences, if created. 

Neither S 47, nor the rules made fndcr that section, create ai.y c immal 
offence. 11 C.W.N. 58^ (584)-5 Cr L.J. 463. N 

(3) Misconduct of railway servants—Fines 

Various fines are imposed for misconduct on the pait of the Railway servants, 
and those fines are made cnfoiciblo by deductions fr m their pay. 
This 18 m accordance with sub-S. (2) of S. 47. 0 

48 WTiere two or moro railwtiyadiiiinistralions, wliose railways 
have a common terminus or a poi’tion of the same 

enS7betteei/rmi- of rails m couimon, or form scjparate portions 

ways regarding con- continued line ol railvvav communication. 

duct of joint traffic. 

are not able to agree upon arrangements for con¬ 
ducting at such common terminus, or at tlie point of junction between 
them, their joint traffic with safety to the public, tlie Governor 
General in Council, upon the application of either or any of the ad¬ 
ministrations, may decide the matters in disjaite between them so 
far as those matters relate to the safety of the public, and may 
determine whether the whole or what propoi’tion of the expeiises 
attending on such arrangements shall be borne by either or any of 
the administrations respectively. 

Old Acts. 


Act IV of 1879 
Act XVIII of 1864 


No corresponding provision. 


(Notes). 


(1) JLnalogous provlMon. 

Cf. B. 11, the Railway Regulation Act, 1842 (6 and 6 Vic. 0. 56); and S. 9, 
the Railways Clauses Act, 1863 (26 and 27 Vio. 0.92). P 
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<2} Section, nature of. , 

This section provides for the settlement by the Goveroor-Geberal in Council of 
differences between railway administrations respecting tbe use of any 
r common tetminus or line of 'ails, where the differences are such as to 
, be likely to affect the lafoty of the public. (See Statement of Objects 

' and Reasons). Q 

49. Any railway company, not being a company for which the 
Statute 42 and 48 Victoria, chapter 41, provides ^ 
may, from time to time, make and carry into 
effect agreements with the Governor-General in 
Council for the construction of rolling-stock, plant, 
or machinery used on, or in connection with, 
railways, or for leasing or taking on lease any rolling-stock, plant, 
machinery, of equipmcntj? required for use on a railway, or for the 
maintenance of rolling-stock. 

Old Acts. 

No corresponding provision. 

(Notea). 


Act IV ri 1879 ) 

Act XVIII of 1854 I 


Agreements with 
the Governor- 
•General in Council 
for construction or 
lease of rolling-stock 


<l) Analogous provlidllni. 

Cf. S. 4 (d), the Indian Guaranteed Railways Act, 1879 (42 and 43 Vic. c. 
41). R 


(2) Ss- 49,50 and 51, effect of. 

The effect of Ss. 49, 60 and 61 will be to confer on railway companies domiciled 
in India, the same privileges as are enjoyed by the Indian railway 
companies domiciled in the United Kingdom. (See Statement of 
Objects and Reastms.) S 


“ Forwhich Statute 42 and 43 Vic , C. 4!, provides. ” 


<1) “Guaranteed Company.” 

The term-means any of the companies specified in the schedule to the Indian 

Guaranteed Railways Act, 1879 (42 and 43 Vie. C. 41), and any railway 
which for the time being constructs, maintains or worka a railway 
under any guarantee from, or arrangement with tbe Secretary of State 
for India in Council. (See S. 1, 42 and 43 Vic., c. 41.) T 

<2) Railway Companies to which 42 and 43 Yict., C. 41 applies. 

The-are 

The Great Indian Ucninsular Railway Company ; 

The Madras Railway Company (now M. S. M. R ); 

The Bombay Baroda and Central India Railway Company; 

The Scindc, Punjab and Delhi Railway Company ; 

The Eastern Bengal Railway Company ; 

The South Indian Railway Company ; 

The Oudh and Rohilkh.<nd Railway Company (Limited). U 
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80. Any railway company, not being a company for which the 

Powers ofraiiway ^*^*^*6 ^2 and 43 Victoria, chapter 41, provides 
companies to enter may, from time to time, make with the Governor- 
inentr°'^*”* General m Council, and carry into effect, or, with 

the sanction of the Governor-General in Council 


make with any other railway administration, and carry into effect, 
any agreement ^ with respect to any of the following purposes, 
namejy:— 


(a) the working, use, management, and maintenance of any 
raifway ; 

(d) the supply of rolling-stock and machinery necessary for any 
of the puiiioscs mentioned in clause («), and of officers 
and servants for the conduct of the traffic of the rail-. 
way; 

(c) the paMJients to be made and the conditions to be perform¬ 

ed with respect to such working, use, management, 
and maintenance; 

'* 

(d) the interchange, accommodation, and conveyance of traffic 

being on, coming from, •)!’ intended for, the respective 
railways of the contracting parties, and the fixing, col¬ 
lecting, apportionment, and appropriation of the reven¬ 
ues arising from that traffic ; 

(e) generally, the giving effect to any such provisions or stipu¬ 

lations with respect to any of the purposes hereinbefore 
111 this section mentioned as the contracting jiarties 
may think fit and mutually agree on . 


Provided that the agreement shall not affect any of the rates 
which the railway administrations, jiarties thereto, are from time to 
time respectively authorized to demand and receive from any person; 
and that every person shall, notwithstanding the agreement, be 
entitled to the use and benefit of the railways of any railway ad¬ 
ministrations, parties to the agreement, on the same terms and 
conditions, and on payment of the same rates> as he would be if the 
agreement had not been entered into. 


Old Acts. 
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(1^0 tes). 

(1) Analogons provision. 

r/( 8. 2, the Indian Guaranteed Railways Ao% 1879 (42 and 48 Vio. 0. 41). 
8. 87, the Bailwa's Clauses Act, 1845(Sand 9 Vic., C. 20). The Railways 
r (Sales and Leases) Act, 1845 (8 and 9 V'c., C. 96). S. 22, the Railway 
Clauses Act, 1863 (26 and 27 Vic., C. 92). Y 

(2) Ss. 49. 80, 81, effect of. 

See S. 49, supia, W 


f-—“ With the sanction ot the Qovernor-Oeneralin Council ” 


Delegation of power of Governor-General in Council. 

The powers of the Governor-Oenoral m Council have been delegated to the 
^ Railway Boaid, subject to their being exercised in aecordance with the 

general rules and orders on the subject issued by the Government of 
India. (Bee Gq^zette of Iiidta, 1907, Pt. I, p,*273). X 


InstanceB. 


2. — "Agreement ." 


For—of such agreement, see Mad. Rules and Orders, Vol. I, 


Y 


51. Any railway conijiany, not being a company for which the 


Establishment of 
ferries and roadways,^ 
for accommodation 
of traffic. 


Statute 42 and 43 Victoria, chapter 41, provides, 
may, from time to time, exercise, with the sanc¬ 
tion of the Governor-General in Council, all or 


any of the following powers, namely :— 


(a) it may establish, for the accommodation of the traffic 
of its railway, any ferry equipped witli machinery and 
plant of good quality and adequate in quantity to work 
the ferry; 


(6) it may work, for purposes other than the accommodation 
of the traffic of the railway, any ferry established by it 
under this section; 


(c) it may provide and maintain on any of its bridges, road- 
W'ays for footpassengers, cattle, carriages, carts, or other 
traffic; 


(d) it ma,^ construct and maintain roads for the accommo¬ 

dation of traffic passing to or from its railway; 

• ^ 

(e) it^ may provide and maintain any means of transport 

which may be required for the reasonable convenience 
of passengers, animals, or goods carried or to be carried 
, on its railway; 
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if) it may charge tolls on tjic traffic using such ferries, road¬ 
ways, roads, or means of transport as it may provide 
under this section, according to tariffs to bc/irranged 
from time to time with the sanction of the Governor- 
General in Council. 


Old Acts. 

Act IV of 1879 ) j- 

Act XVITI of 1854 } oo"o«sponding provision. 

* (Notes). 


(1) AnalogouB provision. 

Cf .—S 4, the Indian Guaranteed Railwajs Act, 1879 (42and 43 Vic. c. 41). Z 

(2) SB 49, SO, Si, Effector 

e 

Sec 8. 49, supra. 

52. Every railway admmistiation shiril, in forms to be prescrib- 
ed by the Governor-General in Council, prepare,’ 
half yearly or at such intervals as the Governor- 
General in Council may prescribe, such returns of its capital and 
revenue transactions, and of its traffic, as the Governor-General in 
Council may require, and shall forward a copy of such returns to 
the Goveriior-Geneial in Council at such times as l^e may direct. 


Act IV of 1879 
Act XVIIl of 1854 


Old Acta. 

[ No corresponding provision. 


(Note). 

Analogous provision.— 

Cf. —S. 3, The Railway Regulation Act, 1840 (3 and*4 Vio. c. 97). 

Sr. 3 and 4, the Regulation Railways Aot, 18(Ui (31 and 82 Vic. c. 119). 

8s. 9 and 10, the Regulation of Railway s Act, 1871 (34 and 3.5, Vic. c. 78.) A 

Carriage of Property. 


83. (1) Every railway administration shall determine the 
maximum load for every wagon or truck in its 
possession, and shall exhibit the words or figures 
representing the load so determined m a conspi¬ 
cuous manner on the outside of every such wagon or truck. 


Maximum 
for wagons. 


load 


(2) Every person owning a wagon or truck which passes over a 

railway shall similarly determine and exhibit the maximum load for 
the wagon or tj[uck. , 

(3) The gross weight of any such wagon or trutJk bearing on 
the axles when the wagon or truck is loaded to such maximum load 
shall not exceed such limit as may be fixed by the Governor-General 
in Council for the class of axle under the wagon or truck. 

14 
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Old /Lot 

This suction is new. 

(Note). 

Analogous provisioa. 

C/.—Sj 16, the Railway Regulation Act, 1842 (r> and 6 Vic. c, 65.) B 

84. (1)1 Subject to the control of the Governor-General in 
Council, a railway adiuiijistration may impose 
conditions, not inconsistent with this Act, or with 
any general rule thereunder, with respect to the 
receiving, forwarding, or delivering of any animals 
or goods. 

(2) The railway administration shall keep at each station on 
its railway a copy of the conditions for the time being in force 
under sub-section (1) at the station, and shall allow any person to 
inspect it free of charge at ail reasonable times. 

(3) A railway administration shall not be bound to cari’y any 
animal suffering from an> infectious or contagious disorder. 

Old Act. 

This section is new. 

(Notes). 

General. 

(1) Section, necessity for. 

A clause like this (S. 54) is considered necessary for the purpose of covering 
the condition which all railway administrations in India do in fact 
imprse in their quarterly hand hooks of fares and rates, published for 
the informatiou of thepublic. (See Statement of Objects and Reasons).Q 

(2) Bs. 47 and 54—Distinction. 

Sec 31 C. 051=8 C.VV.N. 726, noted under S. 47, sujn'a. D 


Power for railway 
administrations to 
impose conditions 
for working trail ic. 


(/).” 

(1) Various forms sanctioned under Sub-S. (1). 

(а) Goods consignment note. 

(б) Goods receipt note. 

(c) Luggage ticket. 

(d) Parrels by bill. 

(r) Single ticket for horses, caniages, dogs, etc 
(/) Return ticket for horses, carriages, dogs, etc. 

(p) Lave-stook ticket. 

G) Bye-laws, m.tare of. 

Bye-laws oan be passed only under S. 64 (1) of the Act, which only authorizes 
the passing of rules consistent with the Act, with respect to the 
“ receiving, forwarding, or delivering” of articles. 76 P. R. 1908 = 139 
P.W.R. 1907. 
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I.— Sttb-S. (I) *'— (Concluded). 

(3) Rule framed under the JLot—ReaaonablenesB. 

(a) No rule or bye-law made by any Railway Company winch is inconsistent 

with, or not authorised by any of the provisions of this ^ct, even if 
sanctioned hy the fTOvcrn'r-General, is valid. 70 P.R. 1903 = 139 
P.W.R. 1908. * G 

(b) Under S. 54 (1) of thc'Act, the conditions that may bo imposed by a bye¬ 

law are conditions with respect to the “ ri'ceiving, forwarding or deliver¬ 
ing ” of articles. It cannot lie said that a bye-law prescribing what the 
• consignor or consignee is to do after the goods are lost, comes within 

these words. (Ibid.) H 

(4) Sb 47 and S4 -^ules passed under the Act— ReasonablenesB. 

Bee 31 C. 951=8 C.W.N. 725, noted under S. 47, mpra. I 

(5) Rule framed by Railway. • 

A rule by which the railway administration disclaims responsibility fox goods 
left on their premises unless certaiif conditions are fulfilled, one of 
which IS that the goods should have been actually booked and a receipt* 
given for them by a duly authorised agent or clerk, is a rule neither 
unnatural nor contrary to the General Law of Contracts. (1 SLR. 
77.) J 

58. (1) If a person fails to pay, on demand made by or on be¬ 

half of a railway administration, any rate, terminal. 

Lien for yitcs, or other charge due from him in respect of any 
terminals and oilier ” 

charges. aniiiials or goods i, the railway administration 

may detain the whole or any of the animals or 
goods, or, if they hav(‘ been removed from the railway, any other 
animals or goods of such person then being in, or thereafter coming 
into, its possession. 

(2) When any animals or goods have been detained under sub¬ 
section (1), the railway administration may sell by public auction, 
in the case of perishable goods, at once, and, in the case of other 
goods or of animals, on the expiration of at least fifteen days’ notice 
of the intended auction published in one or more of the local news¬ 
papers, or, where there are no such newspapers, in such manner as 
the Governor-General in Council may prescribe ^ sufficient of such 
animals or goods to produce a sum equal to the charge; and all 
expenses of such detention, notice and sale, including, in the cfi.se of 
animals, the expenses of the feeding, watering, and tending thereof. 

(3) , Out of. the proceeds of the sale, the railway administration 
may retain a sum equal to the charge and the expenaes aforesaid, 
rendering ‘ the surplus, if any, of the proceeds, and such of the 
animals or goods (if any) as remain unsold, to the person entitled 
theretp. 
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£8. S9 


(4) If a person, on whom a dpmand for any rate, terminal, or 
other charge due from him has been made, fails to remove from the 
railwJiy, within a reasonable time, any animals or goods which have 
been detained under sub-section (1), or any animals or goods which 
have remained unsold after a sale under sub-section (2), the railway 
administration may sell the whole of them, and dispose of the pro¬ 
ceeds of the sale, as nearly as may be, under the provisions of sub¬ 
section (3). 

f 

(5) Notwithstanding anything in the foregoing sub-sections, 
the railway administration may recover by suit any such rate, 
terminal, or other charge as aforesaid or balance thereof. 

Old JLots. 

Act IV of 1879—Uf.—S. »14, with sub-sections ( 1 ) ( 2 ) (3) and (5) of the present 
' Act. 

Act XVIIl of 1854— Cf. —S. 12 , with sub-section ( 1 ) (2) (i) and (5) of the 
present Act. 

Sub-section (4) is new 


(Notes). 


Analogous provision. 

Cf. —S. 97, the Railway Clauses Act, 184,5 (S and 9 Vic. c, 20). 


/.—“ it a person tails — goods, ** 


K 


Railway Company putting a horse at the end of a Journey Into a livery stable. 

A—for its protection, will doubt'ess be entitled to recover the charges from the 
consignee for so doing O. N. Ri/. Co. v. Swaffield, 43 L.J. Ex. 89. L 


2.—“ The Railway administration may detain. ” 

(1) The way in which Railway Company ought to deal with goods under lien. 

(a) If a railway company keeps goods for its hen, it ought to deal with them 
reasonably. See G. W. Ry. Co. v. Crotich, 27 L.J. Ex. 345 . M 

^b) Whore the consighee fails to pay for the carriage of the goods consigned at 
the place of destination, the railway company ought not to send 
them back at once to the station wherefrom they were despatched. 
(IW.) - 


(2) Prior debt due by consignee—Right to detain. 

By virtue of the powers conferred on a Railway Company by S. 56 of the Ao*, 
they can detain goods for prior debts due to them by the owner. (N. 
W.P. High Court, July 11 , 1906). 0 


(3) Lien of carriers—Stoppage in transit. 


(a) The right of a consignor to stop the goods in transit is not affected by a 
•usage for carriers to retain goods as a hen for a general balance of 
account between them and the consignee. OppenJieim v. Rusaell. 8 B. 
and P. 42. p 


(b) Likewise, where the lien for freight is only as regards the goods, the subjsot 
^of stoppage in transit. Crawshay v. Sades, 1 B. and 0.181. 
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Ss. 55 & 56] Act IX of 1890 (htdian bailways act). 

I 

2.—** The railway admlnisttntlon may detain "—(Concluded). 

(c) The lien of the carrier, as against the consignee, only enables him, to be 
paid for the carriage of the particular goods. Oiipenhtcm v. Rmscll, 
3 B and P. 43. • • R 

(rf) But, by the hen, the consignor’s right to stop the goods in transit is not 
defeated. (Ibid.) * S 

(e) It IS evident that in India a railway administration will apparently have 
a general lien for any rate, terminal or other cli <rge. (Sec the section ) T 
N.B. —Por further cases, see notes under S bl, infra. 

m 

3.—"Sell." 

(1) Railway Company's duty to sell detained goods—Notice of particulars of liabi¬ 

lity. 

• 

Sub-S, (2) of this section di es net impose any liability or duty on the Rail¬ 
way Company to sell. It merely empowers them to do so. They 
ought to inform the owner distinctly in tune that his goods are detain* 
ed owing to a debt due to the company giving fullp^rticulais (Tbtd.)\J 

(2) Demand, nature of—Demand condition precedent to right to sell. 

(a) A demand ought to be for a distinctly specified smount. See Fudd v 

ATcwporf, cfc., By. Co , 3 H. and II 409. Y 

(b) The demand of the amount actually duo for t"l!s is a condition precedent 

to the light to sell. (Ibid ) W 

4 —"Publishedla one of - prescribe.” 

Mode of publishing notices—Absence of Local Newspapers—Bombay. 

For mode of piibhshing notice of auction-sales in places where there are no local 
ncwspapcis in Bombay. See lioin. Gott. Gazette, 1.SH5, Pt. I, p 1320.X 

56. (1) When any animals or have come into tlie 

Disposal of P'^ssession of a railway administration for carriage 
uncinraedthings on nr otherwise, and are not claimed by the owner 
araiiwaj i. other person appearing totJie railway adminis¬ 

tration to be entitled thereto, the railw’ay administration shall, it 
such owner or person is known, cause a notice to be seived upon 
him requiring him to remove the annuals or goods. 

(2) Tf such owner or person is not known, or the notice cannot 
be served upon him, or he does not comply with the requisition in 
the notice, the railway administration may, within a reasonable 
time, subject to the provisions of any other enactment for the time 
being in force, sell the animals or goods, as nearly as may be. 
Tinder the provisions of the last foregoing section, rendering the 
surplus, if any, of the proceeds of the sale to any person entitled 
thereto. 

# 


15 
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Act IX of 1690 (INDIAN BAIL WAYS act). [Ss. 66 A 6t 

Old Act. 

This section is^new. 


(Note). 

I.—“ Disposal of uadaimed things on a railway.” 

Rules for the disposal of unclaimed goods. 

See notes under S. 47 (1) (/), supra. Y 

57- Where any animals, goods, or sale-proceeds in the posses¬ 
sion of a railway administration are claimed by 
two or more persons, or the ticket or receipt 
given for the animals or goods is not forthcoming, 
the I'ailway administration may withhold delivery 
of the annuals, goods, or sale-proceeds until the 
person entitled m its opinion to receive them has given an indem¬ 
nity, to the satisfaction of the railway admimstiation, against the 
claims of any other person with respect to the animals, goods, or 
sale-proceeds. 


Power for railway 
administrAtions to 
require indemnity 
on delivery of goods 
m certain cases l 


Old Act 

This section is new. 


Section, history of. 


(Notes). 


(a) This section was suggested by the Secretary of State’s Despatch, Railway, 
No. 4, dated the 5th Jan. 188H. Z 


(5) “ These SECtions (Ss. 58 and 59, of the Indian Railway Bill, the former 
being omitted and the latter corresponding to S 57 of the present Act) 
h«vo been suggested partly by existing practice, partly by the case of 
EagleUmv. The Eo',t Indian Rnilirni/ Co , 8 13.L.R. 581, snd partly 
by the proposal to give railway receipts the same effoot as bills of 
lading The proposal to give such effect to railway receipts has not 
been adopted, because railway admimstiations arc understood to be 
averse to it, and it is not justified by existing legisUtion elsewhere.” 
(See the Statement of Objects and Reasmis, dated the 23iul Oct. 1888.)A 


” Power of railway administrations ... cases ’ ’ 

(1) Railway receipt—Carrier-Jus tertU. 

Where a person accepts bil's of exchange on the security of a railway receipt, 
on which the Railway Company has promised to act, the possession of 
the goods has passed to that person, and the authority given to him 
to receive the goods cannot be revoked. 8 B.L.R. 581. B 

^2) Meoessity foe stating the law on the right of stoppage In transitu. 

Cases wherein two or more persons claim goods, etc , in the possession of a 
Railway Company very often crop up if the consignors are not paid 
, and the con-signecs having become insolvent, the consignors stop the 

goods in transit in the hands of the Railway Company. 0 
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Act IX of 1890 (INDIAN RAILWAYS ACT). 

I 

t.—••Power o1 rsUway administratloas....cases*’—(Cmtinued). 

I—STOPPAGE IN TBANSIT, SUMMAEY OF THE LAW 

ON THE SUBJECT,OF. 

• • 

A.-CONDITIONS FOR THE VESTING OP THIO RIGHT (Ss. 99 and 100 

CONTRACT ACT). * 

(i) Power of seller to stop in transit 

(1) Three essentials. * 

^ Three things iiiubt concur in order thiit ihc ii!>hli of stoppage may vest in a 
seller — 

(o) There minr. bo an unpaid s^llnr, who * 

(b) has parted w th the p'-s-ession of the goods, and 

(c) the buyer hssbecome insolvent * 

Under the above circurasfrances, the bellor Jjas I hi' ^lgh^ to resume possession 
of the goods and to retai > them, until the while of the price of the 
goods is pud. (See S 99, Oontr.ict Aci) D 

(2) Acceptance of negotiable security as payment 

A seller, who takfs a nego lablo security <ib an .ilisnlme payment, is not an un¬ 
paid seller and cannot exereise the iigh'. i.f stoppigo m transit. 3 
M T.A 42-2. E 

(3) Property not paBsed—SolIer's right 

When the property h is n't passed, the seller’s lights depend on his right of 
lion, or upon a reservation of the /its (hfjmni'iuh. Bnltnn v Lancashire 
and Yot Icshii e Bn Co,L R 1 C, P. 131 (r^91. p 

(4) Kind of goods which may be stopped 

(a) The right of the seller to stop in tranist is c\crcis.ililu oo] j ag.iinst the goods 

thems 'Ives, or their not proceeds of sale, kt'nip v Falk, L. R. 7 App, 

Ca'^. 673. 0 

(b) Such a 11 -.'ht cannot be exercised Hganist pnlici m rn’\s paid in rospeot of 

insurances effected by the vendee Benid'-hm v. Sittamj, Ij. Ji. 3 Ch. 
588 ‘ H 

(ii) When goods are to be deemed in transit. 

(1) Goods are deemed to be in transit. 

-while they are in the possession of the carnci nr lodged at any place m the 

course of transmission to the buyci, and ara not yet come into the 
possession of the buyer or any person on hit. behalf, otherwise than as 
being in possession of the csrrior, or as being so lodged. (S. 100, 
Indian Contract Act, IX of 1872.) I 

(2) Goods are in transit. , 

(a) ,-although they may liavc left the hand‘d of the person (ji whom the selllit 

entrusted them for transmission. Bctlull v. Gla') k, L. R, 20 Q. B. D. 
615 (619). J 

(b) It 13 immaterial how many agents’ hands they may have passed through, 

if they have not reached their destination. {Ibid ) K 
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Act IX of 1890 (INDIAN RAILWAYS ACT). 
t 

/. — ** Power of railway administrations — cases” (Continued). 

I.—STOPPAGE IN TEANSIT, SUMMAEY OF THE LAW 
, ON THE.SUBJECT OF—(Continued). 

A.—CONDITIONS FOR THE VEHTINO OF THE RIGHT (Ss 99 and 100, 
CONTRACT ACT) —(Continued). 

(ii) When $;oods are to be deemed in transit— (Continued). 

« 

(3) Right to stop, when ceases- 

(n) The right to stop ooasos if <ho goods are deliveied. Sco Kendall v. Mafsluill, 
Stereiis and Co , L R. 11 Q IJ.D. -‘3.56. • L 

(6^ Where tlio fioight due to a Raihv.iv C'^nipany Las been paid and the goods 
have been loaded into the purchaser’s carts, the unpaid vandoi’s right 
• to st -p in trinsit is .it an end, and mere fact that the purchaser’s 

c.art-s were f-till st,Hiding in the goods—eoinpo'ind in the railway sta- 
ticii, cannot allcettlic ijiiestion. 14. I) 57 (G5). M 

(c) So long as the goods aie subject to alien for freight, the transit has not 

ended The goods are not at home The ton verse proposition would 
seem also to be Hue, i iz., when the ship-owner l.uids the goods and his 
freight lias been p;ud, his right of control and hen over the goods is 
gone, .tnd I hciiccloith the goods are held by the whaifingets for the 
oonsignoe alone 17 15. f*2 (92) N 

(d) Where goods .lit* consigned to a carrier to await the odors of the buyer, 

and if IS subsequontiv .a-jroed between the c.irrier and the buyer that 
the f-aitici Is lo hold the goods w.is a warehouse-keeper for the buyer, 
the seller’s right to stop the goods in transit is at an end. Taj/lor v. G. 
W Iti/. I- R . (1001) I K 15, 774. 0 

(4) Wrongful refusal to deliver 

If a e.xrrier \vrc*i'>fiiil\ lofiisos to deliver possession on demand made and 
tendci of i.eisht bv the buyer, the ti.uisit is deemed to be at an end. 
Sec /hid V. Jhowii, * Ev. 7.'<G(700j, <ited in 14 B 57 (GG). P 

(5) Carrier’s lien for freight- “ Stoppage ” in transit 

(n) “A camel has a Ii-'ii on I lie entire c.vigo for his whole freight.” Per 
Itmileii, ,J , m Cun. '.Jiayv Eadc.'>, 1 15. and 0. 1.91 (184). Q 

(h) T’ntil till amount i-s ritlier tendered oi paid, the .special property which he 
lias 111 his 1 h.ir.icter of c.irner does not p.ass out of him to the vendee, 
inilcsh, nid( cd, ho docs s 'ine act to show that ho assents to the 
vendee s biking possession of the property befjrc tho freight is paid ” 
(Ifad ) R 

(c) In order to dMe*-! the consignor’s right to stop in transit, there ought to be 

such ii delivcrvjio the consignee, as to divest the carrier’s lien on thfe 
^whole cargo.” (7(?id ) B 

(d) Where, then fore, tho entire freight has not been tendered or paid, the 

dehiei' is not complete as f - anj par* ; the special property is in the 
earner, ar.d the consignor is not depnvod of his rights to stop tn 
transitu.” [Ibid.) T 
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“ Power o1 railway admlaiftrations . .. cases*'—{Cmtinued). 

I.—STOPPAGE IN TEANSIT, SUMMAEY OF THE LAW 
ON THE SUBJECT OIP—^Continued). • 

a.—CONDITIONS FOR THE VESTING OF THE RIOIIT (S|. 93 and 100, 
contract ACT)—{Concluded). 

(il) When sroods are to be deemed in transit— (Conc2»(7<;(Z). 

(6) Bejection by buyer. 

Till the buyer obtains absolute or construotixo possossion of the goods, they 
arc m transit. Where, therefore, on the atiiv.il of the goods, they 
are rejected by the buyer on account of certain diflorcnce in weight and • 
quality, held, that the transit was ue\cr determined, and that the vend¬ 
or bad the i ight to stop m transit. Holton v 7/. F. 2Ji/. Co., L. R. 

1 C. P, 431. ' . U 

(7) Payment of freight. 

It IS not on alone, that the tiansit is put ah end to. 14 B. 57. U1 

(8) Consignment of 181 bags of wheat—73 bags arrived, loaded into carting agent's 
carts and unloaded - Effect. 

Where, on a consignment of 181 bags of wheat, whereon freight had boon paid, 
73 bags which arrived at the destination were loaded into the carting 
agent’s carts and subsequently unloaded, held, that the transit of 73 
bags had ceased, bui not as to the remaining bags. 14 B. 57. Y 

(9) Part delivery, if delivery of whole. 

The question whether par[-deliver\ of goods amounts to a deliver} of the whole 
depends on the inUntion of the pai.ic.s Kcuipw Folk, L. R. 7 App. 
Cas. 673 (58G). W 

(10) Part-delivery—Effect. 

Where part-delivery of the goods h.is been made to the buyer or his agent, 
the rcuiainder are stilt in tr.xnsit and can be slopped, for, the posses¬ 
sion of the lemamder is unaffected thereby, unless such part-delivery 
has been made under such circumstances as to show an agreement to 
Rive up the possession of the whole e( the gofd-. Bolton v. Lanca- 
sJa7 0 awl Yoikshire By. Co , L R 1C 1’ 431 X 

B —HOW GIVEN EFFECT TO (Ss 104,105, CONTRACT ACT), 

How the right to stop the goods in transit is given effect to. 

(ft) The goods may bo SK pped in eithei of two w'a, s — 

(i) By the seller taking actual possession of f he goods. 

( 11 ) By seller giving notice of his claims, (See S. 104, Indian Contract Act, 
IX of 1872). XI 

(5) The notice of sellei’s claim must be given cither to ,— 

(i) “ the person who has the immediate possession of the goods,” as the 

werehouse-nian, or 

(ii) ” the principal whoso servant has possession,” as the railway admi- 

> nistratiuns. (See S. 105, Contract Act and the dictum of Parke, B„ in 

miitehead v. Anderson, 9 M. and W. 618). ^ 4Y 

(c) If the seller gives notice to the (principal railway administration), the notice 
to be effectual as a stoppage must be given at such a time and under 
such circumstances, that the principal (railway administration), by 
the exercise of reasonable diligence, may communicate it to the ser¬ 
vants in time to prevent a delivery to the buyer, (ihvd.) Z 
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!.—*• Power of railway admialsiratloas- .. .cases* *-~(ConHnmd). 

I.—STOPPAGE IN TBANSIT, SUMMABY OF THE LAW 
• ON THE SUBJECT OY—{Continued). 

B.—HOW GiyKN EFFECT TO (Ss. 101, 105, CONTBaCT ACT)—(OoTtciiwifcd). 

(3) Notice to the buyer. 

A-cannot atluct a stoppage in iranait Plielps v. Covihn, L.R. i.9 Ch. Div. 813. 

S^e, also, 17 B (i'i. ^ 

0 —DURATION OF THE RIGHT (S. lOG, CONTRACT ACT), 

• {!) Right of sellei< on stoppage. 

Stoppage in ti.ii sit entitles the seller to hold tlitegoods stoppf d until the price 
of the VIhole of the goods sod is paid. {See S. 10t> of ihe Indian 
• Coi I li aot Ac t, IX of 1872). B 

^ Ilbistintion. 

A soils to B )(X) bales o' eotfen , 00 bales having come to B’s possession, and 
40 being still iii traiitit. B becomes insolvent, ai.d A, bcieg sfill unpaid, 
stops the 40 I ales 111 transit A is entitled to hold the 40 bales until 
the price of the 100 bales IS paid. (Ibid) C 

(2) Stoppage la transit a restores lien. 

(a) Stoppage in traesiii does nor opeiate as a rescission of the contract, but 

merely reston-s to the seller his lieu foi puce. Siluitsmaiin v. Lan- 
cdhlnic Olid Yoikithiic Ry., L R.iJ Ch. Ap. 3J0 D 

(b) The unpaid seller reauines possession of the goods fot oiiforeing his lieu. 

I’hi'ljin V. Combes, L.R. 29 Ch. Div. 813 (821) E 

(c) So, he can lei.iiii .be goods as long as the price lojn.ni s unp.iid. (See lllus- 

iration to S. JOb, Indian Contract Ac... IX of 1.872). 

I).—CES.-5AT10N ()E THE RIGHT (Sh 100 to 103, CONTRAGT ACT). 

(i) Tran.sit and ri^ht of stoppag:e in transit, lasting till the goods come 
into the possession of the buyer or of any person on his behalf. 

See S 100, C ntract Act, swjim G 

(ii) Stoppage in transit after resale by the buyer. 

Seller’s right of stoppage—Re-sale by buyer 

(n) The w'ller’s ri:,ht of |_stoppago aoc,s not, except m the oises hereinafter 
iiicntioned, cease on tbo buyer’s re-seliitig the goods-while in transit 
and reiciiing thepnr-c, buf. e iitinu s until the goods have been 
uclivcrcil lo ibe second bujer or to some person on hisboh.ilf. (S, 101, 
Conti.let .Act) H 

(b) The right of stopi .igo i i transit consoquontlv exists against the buyer and, 

g all persona el.imiftig under him. See Kemp v. Falk, L.R. 7 A.C. 573.1 

(c) Thus*!* avails against a sub-purchaser from the buyer, even though he 

has paid the purcliafio-momy to the buyer. (Ibid.) J 

(d) For, such .1 sub-sale passes to .the sub-purchaser the buyer’s interest in 

, the goods, but subject to the original seller’s tight of stoppage which 

. ||i a ri.ht a;jairist the goods. (Ibid.) K 
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Power of railway admlalsjtratloaa.... cases ' ’—{Contimted). 

I.—STOPPAGE IN TRANSIT, SUMMARY OF THE LAW 
ON THE SUBJECT OF-iOontimied). . 

D.—cessation op the bight (Sa, 100 to 103, CONTRACT A^CT)—(Co»fd). 

(iii) Cessation of right on assignment by buyer of bili-of-iading. 

Assignment of bill-of-lading, etc. 

• 

The right of stoppage ceases if the buyer, having obtained a hill-oMading or 
• other document showing title to the goods, assigns ii., while the goods 

are m transit, to a second bujer who is acting in good faith, and who 
givffs valuable consideration for them. (S 102, Contract Act. See, * 
also, illiisb aUons to that soctio- ) L 

(iv) Stoppage where biil-of-Iading is pledged to secure specific advarfee. 

(1) Bill-of lading pledged to secure specific advance - Stoppage of goods in transit. 

Where a bill-of-lading or other instnmicnt of title to any goc.ds is assignetl 
by the bii>cr of such goods by way of pledge, to secure an advance 
inadfi specificcitly on it, in good faith, the seller cannot, except on 
payment of tender to the pledgee of the advance so made, stop the 
goods in transit. (S 10^, Contiact Ac See a'so the illnsirahons to 
that SCO’ion). M 

(2) Railway receipts, whether instruments of title- -Endorsement of railway re¬ 
ceipts—Effect of. 

{(i) (i) Ruilw.i) icceiplsfor goods arc not instiunients of title, within the mean¬ 
ing of S lO'J of the Contiact Act, and by endorsing and banding them 
over to a thud person, n.) ■issignment within the me^iningofFl 103 
of the Contract Act i-. made. 14 11 .57 (C7) N 

(ii) If this ho thought hv the commoreial community to be an unsatisfao- 
• torj s ale of the law', it will be neccssaiy in our opinion, that the 
dcsiicd change should he made by the Jjcg'slature’’ Pec 6’rtijfenf, 
C.J , m 141}, 57 (60). 0 

(/j) (i) 1’he railway receipt in 14 B. 57, supia, runs thus .— 

“ Recciicd from the consignor the undermentioned goods for conveyance to 
R Bandar station bt goods tram , consignee C D., description—18 bags 
of wheat.. This receipt must be produced by tbo consignee, or the goods 
will not be delivered , if he does not himself attend, he must endorse 
a Pf quest for delivery to the person to whom he wishes it made If 
the consignment or the railway receipt is sold one or more times, the 
cndoisement must be a distinct order to deliver to a certain person or 
firm, and this order must be on an one-anna stamp. If more than 
one order appear on the face hereof, each order must b'-ar a stamp. 
For condition of contract see back—^Signature (—)”. ''4 B 57 (67). J 

(ii) In delivering judgment Sargent, C. said:— 

“ There can ho no doubt that such a documeot, it endorsed, would not have 
been treated in the English Courts as a document or instrument of 
title to exclude the vendor’s right of stoppage in transit, when the 
Contract Act came into force in 1872.” {Ibid. • . Q 
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/.— '‘Power of railway administrations — cases ’ '— {Continued). 

I.—STOPPAGE IN TBANSIT, SUMMARY OF THE LAW 
, ON THE'SUBJECT OF—(Concluded.) 

D.—CESSATION OP THE BIGHT (Ss, 100 to 103, CONTRACT ACT)—(Co7ic«). 

(iv) Stoppage where bill of lading is pledged to secure specific 

adyance— (Concluded), 

(ni) “ !^he decioion of the Exchequer Court m 1846 in Farina v. Home, 16 

and W. 119, was then in force, by which a delivery warrant signed by 
a wharfinpor, whereby the goods wore made deliverable to the plajntiff, 
“or his assignee by endorsement,” was held to be “no more than a 
token of authority to receive possession’’ —(Blackburn on Sales, p, 
297) or, as Mr. Bason Barker states it. R 

“Only an engagement by the wharfinger to deliver to the consignee, or any 
one he may appoint, and that, until the wharfinger has attorned to 
the assignee and agreed with him to hold for bim, there was no con- 
^ struct'.VG delivery to the assignee.” (\bul.) S 

(iv) “ That decision was never overru’ed, and authoritatively determined the 

legal effect of such documents—at any rate until the passing of the 
Factois’ Act of 1877 (40 and 41 Vio , c. 39). T 

(v) “ In Trihaiu Punchand v. P> li. and C I. Py Co (Suit No. 287 of 1886), 

Fairnn, J. seems to have thought that, in the absence of any defini¬ 
tion of a document of title in the Contract Act itself, S. 4, Act XX of 
1844 (by which the English Factor’s Act, 5 and 6 Vie , c. 39, was ex¬ 
tended to India) might bo proiierly accepted as a guide to the meaning 
of the expressions “ documents showing title to goods ” or “ instru- 
nientb of title to goods,” in Ss. 108 and 103 of the Contract Act ; but 
it appea s that, however much that deficition might assist in con¬ 
struing the expression” document showing title ” in S. 108 of the 
Contract Act, which was virtually .substituted f. r the Factor’s Act, 
and IS IB pin vinteria, it e.^nnot be properly used in construing 
the expression “ instrument of inle” in S 103 which relates to an 
entirely different sub)ect-matlor from the I'^actor’s Act, and that it 
IS therefore, more reasonable to presume that, in a matter of such 
general commercial importance, the framers of the Contract Act 
intended to leave the term “ instrument of title” in S. 103 to be 
construed with reference to the decision then in force in the English 
Courts.” (Ibid.) U 

(c) Railway receipts are binding, and operate as estoppels against the railway 
companies issuing it, either as instrument of title or otherwise. 3 
Bom L.B. 260 (267). Y 

II.—MISCELL ANEO US. 

A —Estoppel of railways by issue of railway receipts. 

Estoppel of railways by the r|preBentations made by them in the iseuing of 
• “railway receipts ” 

See in this connection Ss. 115 and 117, Evidence Act. W 

B.—Bailment- 

(1) Bailment by several joint owners 
Bee S..l^, Conti act Act. 


x; 
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Act IX of 1890 (INDIAN RAILWAYS ACT) ^ 

i.—“ Power of railway administrations — cases ’ ’—(Conhmu’d) 

II.—MISCELLANEOUS— 

B.— ^aiitneni.—{Concluded) .• , 

(2) Bailee not responsible, on re-delivery to bailor without title 

See S. 160, Contract Act. * Y 

(3) Right of third person claiming goods bailed. 

See S. 167, Contract Act. , Z 

^ C.—Interpleader suits 

(1) Provisions as to filing interpleader suits. 

For-see 68 and O. NXXV, Act \ of I'JOK (Civ J'ro. Code) A ' 

(2) Interpleader suit—Essentials. 

According to O XXXV, r.l., Civ. J^ro Cede, 190S, in every suit of interpleader, 
it IS necessary that the plaintiff claims no mteiest in the subject- 
matter in dispute othei than for clmrgcs or costs. There must be no 
collusion between the plainlifT and any of the defondants. B 

iS) Claims must be bona fide. 

An interpleader suit may be instituted where two or more persons claim hmui 
fide. Nev) Hambui ij and lUai>iluin Hailwinj, W.N. 1875, p. 239 C 

(4) Charges—What are. 

(а) The charges include aright to wharfage, freight and demunage by a 

cairiei. iH B. 231 (235). D 

(б) So, a claim for warchoiise-ri-nt is not such an interest as will exclude it 

plaintiff from filing a i interpleader suit Jlaiitoml v Iktham, 1 L.J. 
Ex. 180. E 

(c) Also one for ficiiht and charges made b_\ a B.iiik with which bullion is 

deposited. Colter v. Hank of Emjiand, 2 L J C P. 15W. F 

(d) Also one for dock rent and charges. Atfenboiouijh v. St Katherine's 

Dock Co., (1878) 3 C.P D., 4r>0. G 

(5) Interest, what is—Effect of claiming an interest. 

(a) The person in possession must bo in the position of a i.iere utakc-holder 
claiming no interest himself, Prudential Assurance Go v. Tkovins 
3 Ch. App. 74. H 

{b) Aright of hen is not an interest m the pi pfrty. AttcnhoroU(jh\. St. 

Jbathei me’s Dock Co , (187>S) 3 C.P 1> 450 .1 

(c) An interpleader suit will not he if ihe plainlill claims an mtorist in the 

property, or disputes thi^ amount, or has p.iid it to a defendant on an 
ludoinnity. Burnett y. Anderson, 1 Ma.'. 4:05. J 

(d) So, also, where a plaintiff represents not merely that he has a hen with 

lespect to which two other persons have adverse rights, but that there 
. IS a further question to be litigated adversely betw* en himself and one 

of them, I hat is not a case of interpfbadcr. Bignoldv. Andland, (184^ 

11 Sim 23. • K 

(e) Where there had been an agreement by stake-holders to pay a smaller 

amount in the event of the success of one of the parties to the suit, 
held, they had an interest in the subject-matter. Mwru-tta v. South 
Armenian Co., 62 L.J. Q.B. 398. 


16 
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f 

i.—‘‘Power of railway administrations .. ..cases”—{Concluded). 

II.—MISCELLANEOUS— 

, C-— Interpleader suits — (Ccncluded). 

(6) Plaintiff claiming an interest in suit property. 

A-has no right of suit. MttetoW V, Ilafjne, 2. S and S. 63; see 18 B. 231 

(235) M 

(7) Plaintiff disputing amount of suit property. 

Where the plaintiff disputes the amount of suit property, no suit will lie. 
Ihploch V. Jlaminond, 2 Sin. and fl 141. * N 

(S) Plaintiff ought to place suit property in Court’s custody. 

Where the plaintiffs failed to pay into, or place in tlie cus ody of, the Court, 
the subject matter of the controversy, their cl-tiin for wharfage and 
demurrage w.as held to be uiitcnablu. 18 B 231 (216). 0 

(9) Duty of person in possesstoiv—Payment into Court. 

• (fi) The person in possession must be ready to deliver it to the right owner. 

Tanner v Kttropean liunh, Ij. 11 1 Ex. 261. P 

(b) Where a person in the position of a mere stake-holder is made a defendant 
m a suit, his p oner eouisi* would be to pa> the money into Conit and 
pray that the pi 1 .SOIIS leally interested m.»j be substituted as defend¬ 
ants in his place 2 Tnd Juris N S. 11'3 Q 

{() The person against whom the suit is instituted must be m possession. 

BuincU V. Andi'i inn, 1 Mor 405 R 

(d) The stake-holder need notli.ive been suei. New Jlanibunj and Brazilian 
Hailwnn. W. N , p. 239 (IS7.5) S 

(10) Bailee may interplead. 

A-, tliough estopjicd from phading a ./as ta li K,ip nte Mciicy I)ocks Boaid, 

(1899) 1 (i B 546. T 

(11) Collusion, meaning of. 

“Collusioi. ” docs no, invo'vc anything moialh wrong Murietta v. South 
Aiuteninn Co , 62 Tj..1 Q B 396 U 

(12) Facts from which collusion will be presumed. 

(a) It IS Lorusim to take an ludeninitj fiom one of the (artios Tucker v. 

Main, 1 Cr and M 73 V 

(b) \Yh( re the ])la ntiff has delivered the snli]cet-mattci in dispute to one 

. claimant on an indemnity, no suit wrl lie Jhitnett v. Anderson, 1. 

j'yier 405 W 

(c) An agieenient, v\ith the stake-holders, wheiobv ihe plaintiffs bound them- 

sehcs (o defeat the right of other c'ainitnis to the fund, was held to 
bo collusive Muiieitav. South Ariiiemnn Co., G2Ii.3,Q'B. 396. X 

(13) Estoppel to objection as to collusion. 

t Where the contention wa5 that a stake-holder had, by merely taking an indem- 

?ntj from one* of the rival cla mants to property in his hands, deprived 
himself of the ri.hi to relief, as he itb ntified himse’f and must be 
tikcn to “(..olliidc” with the cktiman • that gave the indemnity, held, 
that the claimant could not raise the objection. 2 liompson v. Wright, 

. ^8 g B O 632 Y 



S. 58] 


113 


Act IX of 1890 (INDIAN BAIIiWAYS ACT)^ 

V 

88 . (1) The owner or persgn having charge of any goods 

which are brought upon a railway for the purpose 
Requisii ions for . , . • i i - 

written accounts 01 being carried thereon, «,nd the conjygnee of 

goods which have been earned on a railway, 
shall, on the request of any railway 8ei \*ant appoint¬ 
ed in this behalf by the railway administration, deliver to such 
servant an account in writing signed by such owner onperson, or by 
such consignee, as the case may be, and containing such a doscrijition 
of the goods as may be sufficient to determine the nite which the 
railway administration is entitled to charge in respect tliereot. 

(•d) If such owner, person, or consignee refuses oi neglects, to 
give such an account, and refuses to open the parcel or iiaekage 
containing the goods, in order that their dbscrijition may be ascer¬ 
tained, the railway administration may (a) in resf)ec;t of goods w'hich 
have been brought for the purpose ot being carried on tlio railway, 
refuse to can y the goods, unless in respect thereof a rate is paid 
not exceeding the Jiighest rate w'hich may be m force at the time 
on the railway for any class of goods, or (b), in resjiect of goods 
wliicli liiive been earned on tlie rjiihvav, chiiigi' a rate not exceed¬ 
ing such highest rate. 

(d) II an account delivered under sub-section (1) is materially 
false with rcsiiect to the description oi any goods to winch it pur¬ 
ports to 1 elate, and winch have been carried on the railway, the 
railway administration may charge, in respect of the eairiagcof the 
goods, a rate not exceeding double the Inglu'st rate winch may be 
m force at the time on the railway for any class of goocih. 

(4) 11 any difference aiises between a railway sisi-Mint and the 
owner or person having charge, or the eoiisigiiec, of any goods 
which have been })rouglit to be earned, or have lu'cn earned, on a 
railway, ri'spectmg the description of goods of winch an account has 
been delivered under this section, the railway servant my detain 
and examine tlie goods. 

(o) If it appears from the examination that the description of 
the goods IS different from that stated in jfii account delivered under* 
sub-section (I), the person who delivered the account,* or, if that 
person is not the owner of the goods, then that person and the 
owner, jointly and severally, shall be liable to pay to the railway 
administration the cost of the detention and examination of the 
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goods, and the railway administrj>iion sliall be o'xoncrated from all 
responsibility for any loss which may have been caused by the de¬ 
tention Of' examination* thereof. 

(0) If 1 ^ appears that the descrijition ol tJie goods is not differ¬ 
ent from that stated in an account delivered under sub-soction (1), 
the railway administration shall pay the cost of the detention and 
examination, and be responsible to the owner of the goods for any 
such loss as aloresaid. 


Old Acts. 

Act IV of 1R70.., Cf- —S. 15 with S. o8 (1) of the present Act. 

Aci XV’lIl of 1‘*.54... Cf. —S. 13 with S. 68 (1) of the present Aet. 

Suh-soeUmis (‘2; a.nd (3) are new. 

No piovision 111 the Old Acts corresponding to suli-'-cctions (4), (.')) and (6). Z 

* (Notes) 

(1) Analogous provision. 

Cf, -Sub-S. (t), (.5) and (3), ^\iih S. 101, the KaiUvajs Clauses Act, 1845 (8 and 
9 Vic.,., 20). ' A 

(i) Section, justifleation for. 

The vciy coinuion practice of falsely and fradulonCy el.>ssityii'g goods is held to 
justify this section. (See Statement of Oi /ects and Jiea->Lins, dated the 
•.i2nd Oc obei 1888). B 

(8) Scope of section 

S. 5S oi Act IX of 1890 is limited to the case oi a demand being made by any 
railway S“rvant appouiiod in this behalf bj the lailway adm nistiation. 
So where no such doin.ind is ever made, the C'nvictioii under S 29 
Act lY of 1879 iC/. S. JOG of Aet IX of 1890) cannot be supported. 36 
r. R. 1885 (Cr ). C 

/.—**Requisitions for - goods.” 

(1) Misdescription of goods consigned, effect of 

Where the consigiioi's agent had misdescribed the bags of ugar-candy entrust¬ 
ed to tl e defendant Company as being bags of alum, the misdescrip¬ 
tion could not by itself exonerate the defendant from all liability m 
respect of the bags, though the consignor could iccover on the basis of 
the lost bags having contained alum only, and not sugar-candv. 3 B. 
120 (130). ' D 

(2) Delivery in bundles—-Company, when liable to account for contents in each 
bundle 

Iflven where a receipt note showed that a particular number of bundles of hides 
were entiusUd to the Company, each bundle containiiig a specified 
number of single hides, in the absence of evidence that the bundles 

• ha\o been broken or that the hides bad been tounted by pieces, the 
mere circumstance that the Company charged freight by the piece 
and net by bundles, and had impliidiy accepted the enumeration as to 
the number of piects in each bundle, would not be suflicient to fix the 
Companj with liability to account for the hides by the piece. 21 

.W.R. 380. £ 
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^ 59. (1) No person shall be entitled to take 

fensive goods i ' with him, or to’require a railway administration 
to carry, any dangerous or offensive goods upon a 
railway. * 

(2) No person shall take any such goods with hiiiPupon a rail¬ 
way without giving notice of their nature to the station-master or 
other railway servant m charge of the place where h,e brings the 
goods upon the railway, or shall tender or deliver any such goods 
for carriage upon a railway without distinctly marking then nature 
on the outside of the package containing them, or otherwise giving 
notice in writing of their nature to the railway servant to wliom he 
tenders or delivers them 

(.'}) Any railway servant may i-efuse to rc-ceive such goods lor 
carriage, and, when such goods liave been so leceivod without such, 
notice, as is mcntiont'd in sub-scction (2) 2 liaving to his knowledge 
been given, may refuse to carry them, or may stop thi'ir transit. 

(4) If any railway servant has reason to believe any such goods 
to bo contained in a package, ivith respect to the contents whereof 
such notice as is mentioned in sub-section (2) has not, to his 
knowledge, been gnen, he may cause the ])ackage to be opened 
for the purpose of ascertaining its contents. 

(5) Nothing in this section shall be construed to derogate from 
the Indian hjX])losiv('s Act. 1884 or any rule undei that Act, and no¬ 
thing in sub-sections (1), (8), and (-1), shill be construed to apply to 
any goods tendered or dehvoriHl for carriagi' by order or on behalf 
of the Goveinment, or to any goods which an ollicer, soldier, sailor, 
or polici'-offici’r, or n jierson enrolled as a volunteer undi r the Indian 
Volunteers Act, 1809, may take with him upon a railway in the 
course of his employment of duty as such 


Old Acts 


Act IV of 187^1... Cf —S 16 with suh-se tions (1), (2), (3) and 14) of the 
present Act. 

Act XVHI of 1S51... Cf —S. 15 with sub-s>octr'ns (1), (2), (3) and (4) of the 

present Act. 

Sub-scction (5) it. new. 


(Notes). 




(1) History of section 

See despatch from Secretary of State to Governtiient of India, No. 95, dated 
13th July 1882. See also Proceedings of Home Dep., Ist Julj 1887, 
Nos 35 to 77. p 
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(2) Scope of section- 

(fl) This enactmont is penal, 1 A.®60 (F.B.) Pef Stuart, C-J- 

(b) It contemplates a criminal prosecution. {Ibid. ) H 

(c) But, such a law* does noto interfere with, much less take awav, the civil 

remedy. {Ibid.) , ^ 

/.—“ Dangerous or offensive goods ” 

(1) Railway company not bound to examine every parcel 

Railw'rtj servants arc not bound to examine every parcel oarriei by a passenger. 
28 0. 401 (PC ) = -28 I A 144^5 0 W.N. 449. . J 

(2) Goods of a dangerous nature-Duty of person sending notice--Liability of 

person not giving notice- 

A person sending a box containing an explosive substance without giving notice 
' of the dangerous charaoler of its contents will be liable in a suit for 

coinponsation for destruction of life brought by the widow of a railway 
servant who vrtis so injured by thi- explosion of the contents of the 
box that he died, although the cause of the explosion was unexplained. 

1 A. GO (F.B ) K 

(3) Fireworks- 

It would bo difficult tosiy that—arc not danaerous goods within the meaning 
of S. 59 of the Act. 26 0. 406. L 


2 .—“ .i4s is mentioned in sub~sectlon 2. ” 

The wjrds and figure " Sub-scction (2) ” wene subititubod foi the words and 
figure' Sub-S (1)” by the Indnii Rai'w.i\s \cl., Amondment Act 
(IX of 189G), S. 3. ^ M 

60. At ovdi'v station i at which a i-ailway administration quotes 

Exhibition to the fi- to aii> other station for the carriaf^e of 

nubhe of Autiionty traffic other tJian passengers and their luyi'affe, 

for quoted ra'es 2 ^ ^ , ot* © » 

tile railway servant appointed by the adminis¬ 
tration to quote the rate sliall, at tlie rcque.st of anv person, show 
to hull, at all iva.sonahle time-s, and without payment of any fee, the 
rate-h leks or other documents iii which the rate is authorized by 
the admmist-'ation or administrations concerned. 


(Old Acts) 

Act IV of 1879...S. 9. 

Act XVlIl of l8o4...S. 43, 


(Notes) 

(1) Analogous provision i 

C/.—S.*4, the Regulation of Railways Act, 1873 (-30 and .37 Vio , C. 48). 

S. 33, the Raihviu and Canal Traffic Act, 1388 (51 and 52, Vic.,C. 26). N 

(2) Source of section- 

See Seventh Report, Railway Commissioners, p. 1 


0 
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(8) 8g. 60, 6i, scope of. 

(a) Sections 60 and 61, follov^lng English Law, require railway ad¬ 

ministrations to keep open to the inspection of iho public, a book 
showing the rates for the time being charged for the carrmge of ani¬ 
mals and goods, and to comply with che requisitions for details of 
* gross charges made by and paid to them fi r the carnage of goods. 
iSee Statement of Objects and Reasons, dated 22nd October, 1888.) P 

(b) This section is not imperative as regaida all stations Q 


(c) It is imperative only as regards a “ station at which a railway administra¬ 
tion quotes a rate.” * p 


Station defined 


I.—"Station •• 


According to S. 14, the Regulation of Railw.ijs Act, 187‘J (Cf. present section) 
a station 18 a place wherefrom a rate is cbartcd. Ilfiibntne Jly* Co, 

V, L ft' N 17 Ry. Co. (No 1 ), -2 Ry. and Ca. 7 1 . Cas. 169. S 

» 

2,—"Exhibition to . rates ” 


(IJ Authority for quoted rates exhibited where 

(a) Ra^e-books ought to be kept at skIhies wherefrom goods are conveyed, if the 

sidings arc accessible to the public fJaihoine Tty Co. v. L, <(’ N.17. 
Ry Co (No.l.), 2 Ry and Ca Tr Cas. 169 T 

(b) Not so, if thev are increlv privii c sidmgs not foiming part of a station. 

Pelsnll Coni, etc , Co v. L d N W. Ry Go , (No 2 ), 7 Ry. & C.i. Tr. 
Cas. 36. U 


(c) Rate b oks ought to bo kept at the station whereat i.ites arc charged, 
wherever the booking of the gc av bo effected. Jones v N.K, Ry. 
Co , 2 Ry. and C.i. T>' Cis 20S. Y 

(2) Kind of rates to be shown 

Both ihroueh and local rates must he exhibi ed Oilcuh v N.E. Ry Co, 
(No 3), 3 Ry an i Ca. Tr. C.is. 36 W 


61. (1) Whefo any char}>c is uiado by, and paid tu, a railway 
administration in rospect of tlie carnaf’C of goods 
over its railway, the administration shall, on the 
application of Ihe per.son In whom, or on whose 
behalf, the charge has been jiaid, render to the 
applicant an account show ing how much of the charge comes under 
each of the following heads, namely •— 

(«) the carriage of the goods on the railway , 

(6) teniiiiials; 

. (c) demurrage ; and 

(cf) collection, delivery, and other expenses, but without parti¬ 
cularizing the several items of which the charge under 
each head consists. ^ . 


Rcquisrtioris on 
railway administra¬ 
tions for details o' 
gross charges. 
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(2) The application under sub-section (1) must be in writing, 
and be made to the railway adrnilhistration withm one month after 
the date of the payment of the charge by or on behalf of the appli¬ 
cant, an*d the account must be rendei'ed by the administration 
within two months after the receipt of the application. 

Old Acts. 

A?t XVni T] 854 ! correspond,HR proviMOi, 

(Notes). * 

(1) Analogous provision. 

Cj —S. 17, the Regu’ation of Railways Act, 1808 (81 and 32 Vio. 0. 119). 

Cf. —Sub-soction (d) vvithS. 14, the Regulation of Railwiys Act, 1875, (36 and 
, 37 Vic. C. 48). X 

(2) Source of section 

See Eleventh Report of fiommisiioncfs, p. 0. Y 

(3) Scope of Ss. 60 and 61. 

See S. GO, siqn a. Z 

CttriKKii' uf Po'isamicis h 

(Notes,. 

/.—“ Carriage of passengers. ’' 

LIABILITY OF KAIL WAY ADMINISTRATION AS 
CAKJilEBS OF PASSFNGFKS. 

A —Obligation with regard to safe carriage of passengers. 

(1) Duty to carry passengers safely. 

The benclit wh'ch a canying Company de.nve's, directly or indirectly, from 
thrir cii/rying passengers, imposes upon them the corresponding obli¬ 
gation of taking due and rea'-onablc tare for their safety. Foulkes v. 
Meirnixihtvi Dt. Railway Company, E R. 5 C.P.D. 157. A 

(2) Railway Company—Passenger, carriage of, obligation as to 

(cr) There is no obligation on a Railway Company to carry a passenger safely ; 

they are only bound to carry him with reasonable oaie and diligence. 
28 C. 401 tP.C.) = 2P I. A. 144 = 5 C W N. 449 [ColUt v, Tlie London 
and N TK. By. Co , IG Q. B. 935 (1851), ExplJ B 

(6) Where through want of due carc, a p issenger is k'lled or injured, the 
railway company mu^t make compensation and may even be made 
criminally responsible. Mc-Catolcy Funness Ry. Co., L.R. 8 Q.B. 57.C 

(c) The obligation to take due care of the safety of passengers travelling, is 

attached to the contract between them and the carrier. Redhead 
V. Mulland Railway Co, Tj.R. 4 Q.B, 379, appl. in 2 O.W.N. 609. D 

(d) Carriers are insured against all defect which carc and skill can guard 

* • against. Hyman v. Nye, G Q. B. D. 685 appl. to 2 C.W.N. 109. E 

(«) A earner’s undertaking to convey passengers from one place to another, 
went no further than this that, as far as human care and foresight 
could go, be would provide for their safe conveyance, Christie v. 
Griggs, 2 Camp Rep. 79, cited in 2 0. W. N. 609 (627). F 
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I.—" Carriage of passeagers.”— (Continued). 

LIABILITY OF KAIL WAY .... PASSENGERS—(Cowtaci?). 

A.—Obligation with regard to safe carriage of passengers.—(c^.) 

(3) One care, what amounts to. 

(а) An obligation attaches to carriers to use “due care,” that is, a high dogroo 

of care, which casts on them the duty of exo’Cising all vigilance to see 
that what is required for the safe convey.luce of th'eir passengors is in 
the fit and proper order, Redheml v. The Midland Railway Co., L. B 
* 4 Q B, 379, ajjpf. a C. W. N. 00». G 

(б) A Railwg .1 Company is hound to use the best precautions m known practical 

use, to secure the safety of its passengers, but not every possible pre¬ 
caution uhich the highest scient ho skill might have suggested. ^Fwd 
V. Ij and S. W, R. Co., 2 and F. 730. H 

(c) Where the plaintiff was injured by the l^iuUo cl the tram being thrown off 

the line, and the cause was alleged tv) be the defective tyro of one of 
the wheels of the tender, the Company w.is hold liable because it was 
boiled to take reasunaulo care to use the best precautions known in 
practical use, for scouring the safety of their passougors Ford v. 
London and South Western Railway Goiii,ifin}i. 2 P and F. 730, I 

(d) It IS tliu dutv of a carrier to piovide for his passengers a vehicle which shall 

be flee from defects as f.ir as human care- and foresight tan provide 
and perfectly road-ivortby /hmis v. CoiL and Boimn Ry. Co., 

Ir. Law Bep , p 543. 

(4) Railway Companies are not common carriers of passengers 

B.ailway Companies arc not oommoii cauiers of passengers, and it is not for 
them to prove beyond doubi that they arc iiol u sponsible for the ac¬ 
cident. evidence must be given of their want i f caio and diligence. 28 
C.401 IP.C 1 = 28 I.A. 111 = 5 C.W N. 419. K 


B.—Negligence. 

I ONIS LIF.S ON WHOM. 

(1) No fixed rule. 

(a) There is—as to onus—Per Amn, A.L.J 20 C. 105 

(b) Each case must depend on its own special facts , in some instances, the 

situation of the parties and the ii.'turc of the accident, or the ciioum- 
stances leading to it, may civc rise to a legal presumption of negli¬ 
gence against the defendants ; in others, it may be nrecssary for the 
plaintiff to eslab ish affirmativelj actual negligence before the 
Company can be made liable. (Ibid.) See Byrne v. Roadie (1863) 2 
H.andC. 722; Scott v. London Dock Co., (1860), 8 C.B. (N.S)i 
568; Kearney v. London Brighton and South CoBst Railway Co., 
(1870) L.B., 5 Q.B. 411. L 


(2) Occurvenoe of injury, not necessarily importing negligence. 

—^is not conclusive proof of negligence. Bird v. O.N. By. Co. 28 L.J. Ex. 3.H 

j • 

17 
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—‘'Carriage of passengers “—(Cojittnwd). 

LIABILITY OK KAIL WAY .!.. PASSKNGEKS— 


o B.-'-Ne^'ligence.— ( Continued). 

T O.VrN LIKS ON WJIOIM— 

(3) Reasonablo evidence of negligence 

Theic niuf.t be rt.ii-oii.i bic eMcIcnro oi nepljgence But, \a lien the thmg is shown 
t j he uiiclei the iiiiiiiiigpinent of th(‘ (iofciitliint oi In', servnnts, and the 
iicudent IK Mich as, in Ihe ordinary comse of things, does not happen 
if iho-o wh(' have fhc inaiiagcment use proper caio, it adords reason¬ 
able evidence, in the .iliioi (0 ef explanation by the defendant, that 
the ac'c idem .auisc from w,tut of care Nio'f v London Dock Co. 34 
L J. Ex ‘220, cited in 'I W K. 73 ’ jj 

(4) Here proof of accident 

-dees not i iuovv on the It iiU.mv Company the bnrdrn of piotiug the real 

c,ui-e Oi th. m|iii\. JLiiimath v. White, U Q.l) (NS) 591 0 

(6) Company’s negligence-Passenger’s negligence—onus, 

3'ho o/uts ol pioviug llu ('i)uip,in\’s lu gligimcc lies on the phi’iitilf, but the 
onus ol pioMiig iln piihsciigo,’s luglim-nce lies on the Comp.mv 24 

a I ' '■ p 

(G) Negligence— Ooi/s -S 106, Evidence Act 


Ill .1 suit‘■n.m.ht b> tlie ]e<;al i prespiitatne of a decoasul poison, who was 
hi.le.l .u .u' .uvident, while ir.ttellmg in ihe tiain, i,Lt nitni> ot pioving 
1h ii till re tv,IK no , egln,oruo on the p.irt of tb.i [l,n]\v,vj Company, 
lies apoM il, on the i’iioui)ie of law eimnci.itcd in S lOG, Evidence 
Act 1 :\l L T. ‘251 g 

(7) Prime facie evidence oi negligence 


(«) TbebRiiknigdot\nofaearn.igcj^— /loKSfwt M S oiidL llu Co 5L 
.1 GS2 . 

(5) EiunTiillg off tlie Mils IP— (llnd). 


(c) The fact 1 { an .undent otiiimng tluough one tram rimnmg, m the daik, 
against .anothei tr.iiii standing still ,at a station Skinner v. L.B. 
Olid S C 111/ Co , 1,1 Ju'' ‘2')'* ’ ’ o' 


(d) Omission ol i Il.iiIvMn Company to test the tyre of a wheel which has been 

worn out IS—T/uiise,-\ Easier Coiiiiiiet Ih/ Co ,‘i L T. 5S5. J* 

(e) Oniiss.on to keep a st.Cion properly lighted is- -9 W.R. 73. 

(8) Train running off the line-PrInia fade evidence of negligence— Rebutted. 

If a tram runs oil I he lino, there is jnimu /new- ovidenco of regligonce . but 
this iM,n ho lebutted by the proof that the accident was through the 
wilful and wrongful act of a stranger, J.atck v. Rummer Rv 27 L 
.7, Ex. 155. 

(9) Negligence-Motor Om/i/6as-Skidding owing to greasy state of road 

The plaintiff was a pass^ngei m a motor mUis belonging to the defendants. 
• Owing to the surface of a r ad having been rendered greasy by rain* 
the omnibus skidded and collided with an electric light stand, .and the 
plaintiff was in eonsequenr'c iniurod. There was no cvideUe that 
. the defendant’s servants had been negligent m the duving or manage- 
ment of the omnibus, or that there was any defect in the construction 
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t>—Carriage of passengers** — {Continued}, 

LIABITjITY of EA1LWAY...V.PASSENGEKS.— 

B.—Negligence. — (Continued). , 

1. ONUS LIES ON WHOM—(Concluded). 

01 condition of tho particular oiunilm. Jfcld, thal, generally in a 
case chaiging nogJigenco, it is fni the plamtilT to piove lugligciico vt a 
dutj owing to Imii, and thonieic fact of an acLideiit is not generally 
priina facie evidence of negligence, hni,, if the tau-e of iLe ac¬ 
cident 1)3 shewn, tins may or ina) not ho pi iina jiuic iMdcnce, i-cord- 
* ing to its 1 ‘ature, Will'/v. London Gencial Oiiiuilnis Co,, (1'JO‘J) 2 

N.B. C5“2. ¥ • 

ir FINE WORKS. 


(1) Introduction of lire works into a carriage 

The—IS by itself no evideue'' of negligence on the Ceinpany ’-i pai t iS 7oi W 
(i) Fireworks in passenger’s carriage—Explosion. 

OMCS-rUESUJll'TION. ^ 


(a) (i) Where loss of life and d.iinage li.ul icsultcd fioin llic explosion of iinwoiks 
111 the couipatlmciit of a p.isseng3t caiiiage, the oii’i', was on iho Rail¬ 
way Comp.my to shew th<at tho\ liad c\c>i( isoa dm caie and caiiliou to 
pievont the liri'woilis fiom being .so earned, and it w.is not for the 
p.aiiitifl to shew that they did not 2 (J W N, GUJ. X 

(lit Undf'i the eucuinstaiices and in the ahsence of ('videiico, ’hi‘ L'ouit eaunot 
presume ihao tlic Railway Company took due eaie to in event the cairy- 
iiig of tliese Incwoilis, and thit the person who earned liicn concealed 
them in such a maiiuei that they could not ho ili-i oveied h; oho 
ii.t 1 way Company, (Ibid) Y 

( 111 ) Fnitlicr, bie.uiso the cariying of liicworks m a p.isseiigei c.iiiiage is penial 
and bec aiihc evi'ry ni til is supposed to kiioev tlicl.iiW, it taunot be pre¬ 
lum d that a passengei would candully conceal the possession of tbo 
fireworks liom rtilway officials. (Had) Z 

(iv) The ma\im that cveiy one must be picsutucd to know the law' is limited 
to the dotcrmiua ion of the Civil or Cuininal JiaeiMf. of the poisuu 
wheisc kneiwkdgo is m e|nestion, and cannot bo Icgiinnately made use 
of m a ease such as the piescnt, wliene tbo parties me entiudv difler- 
ent and distinct Ix'iu the pcrsi'u who eairitd the fiieworks 2 C W. 
N. G09. A 


(b) The cairymgof fii c-works by passenger i ml o the tiavelliug comp.utiiioutb, is 
a thing which may be prevented by that high degree of care which 
the lUilway Couipauj is bound to exercise tor the safety of its passen¬ 
gers, so, whore 1 ss of life ot damage resulted from the explosion of fiie¬ 
works ill a passenger carnage, the Company will he liable, unless it 
dischaiges the burdcu of proof on it to establish that it had taken due 
care t prevent the fire-works liemg carried m that manner, 2t> C. 465 
=-.3 O.W.N 781, but see 28 0.401 (P Q.). B 


(c) In cases where the accident woul i not, in all probibihtj* have happenei? 
but for the want of care on the part of the defendant, the plaintiff 
should be he d to have made out prima facie case of negligeuce ; and 
it will be on the defendant to rebut it. See Alexan let’s Crise law on 
trusts, 3rd Edition, p. 39. C 
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/.—* ‘ Carriage of passengers ’ {Continued}. 

LIABILITY OF RAILWAY.PASSENGERS— 

B.— Negligence —( Continued) 

, II. FIRE WORKS—(ConcZ«dci). 

{d) In a suit for damages for loss of a son who helped his father and whose 
death was caused by an explosion in a railway carnage, the onus is on 
the plaintiff to prove that the accident was duo to a want of reasonable 
care and diligence on the part of the Railway Company. 28 C. 401 
(P.C ) =-28 I.A, 144=5 C.W.N. 449. D 

(3) Damages, measure of. 

As to damage m cases of this nature, distinct evidence of the loss sustained or 
benefit expected is not necessary 2 O.W.N. 609 ; 16 Bom. 234fAppr. 
and F ). E 

(4) Costs. ,, 

As to—in a case like this, they should be allowed on such a scale as not to 
exhaust the damage awarded. 2 C.W N. f09 (7 B H.C.B. 119 ; 8 B. 
H.G.R. 120, 130F.) P 

TTI. ACCIDENTS. 

(1) Accidents, when Company liable for. 

(a) Where in a matter under the management of a Railway Company or its 

servants, such an accident happens ss in the ordinary coni sc of 
things docs not usually happen, if those who have the management 
use proper care, it affords reasonable e\idoncD, m the absence of ex¬ 
planation by the defendant that the sccidcnt aiose from negligence. 
Scott V. London and Dncl- Co (1865) 3 If. and C. 596. G 

(b) Whore a Railway bridge extending over a higb-way rested on pexpondicular 

walls having pilasters, and from the lop of one of these pilasters fell 
a brick, fhortlj aftci the pa'-singof ,i tiam and injured the plaintiff, 
while passing under the bridge, negligence was presumed against the * 
defendant Company since it was bound to use all loasonablo care and 
diligence in keeping it in such a state of repair that no damage from 
its defective condition should occur to tho->o who passed under it. 
Kearney \ London and Biujhton Bailwaij Company, L R. 5 QB 
411. H 

(f) Where a Railway passenger carriage was rendered insecure, dangerous and 
unfit for the conveyance of passengers from fireworks being carried 
therein, and when the cariying of such articles could have been pre¬ 
vented by the exercise of care and skill on the part of the Railway 
Coinpany, held, the> were bound to exercise such care and were liable 
for neglect. 2 C.W.N. 609. I 

(d) Where a Railway Company was guilty of negligence m not keeping tlje 
b station properl^ lighted, in allowing the tram to overshoot the station, 

^ and in not warning the plaintiff against alighting, and it Wtss owing 
to such negligence and not any want of care on the plaintiff’s part ho 
sustained the injuries in question, the Company wns held liable for 
damages for such injuries. 9 W’^.B. 73. {Davies v. Maim, 10 M. & W, 

, ,54, E.)^ f 
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I.—** Carriage of passengers ’’—{Continued). 

LIABILITY OF BAIL WAY.PASSENOBBS.— 

B. —Negligence. — {Contmned), 

III. ACGIDENTB.-(Co»u:/ttd^). 

(e) Where the negligence on the part of the Railway [Coinpan;f was that a gate 
at a level-crossing was left open, and the gate-keeper was absent, at 
the time when an express tram was overdue, and the person injured 
passed on to the line, and was knocked down by the tram which came 
up at the moment,/leW, the Railway Company was liable, although 
it was proved that the person injured might have seen the tram ap¬ 
proaching, if ho had chosen to look. Slaplnj v The London, Brighten, 
and South Canal By. Co., I.L.R. E.rch 21, cited in 9 W.R. 73. K 

(/) A person may bo liable for the consequences of an accident resulting from 

his own negligence in combination with other causes, which h« did 
not contemplate. Lynch v. Niudm, i P. and D. 672. Cited m 1 A. 
GO. , L 

(2) Accidents, when Company not liable for. * 

{a) Where the plainiifi who was standing under a portico looking at a time¬ 
table was injured by the fall of a timber and a ri'll of /me from the 
roof, in the absence of evidence that the defendant Railway Company 
knew or liad the means of knowing chat the loof needed repairing, no 
case of negligence was hold to have been made out against the Com¬ 
pany, Welfare v. London and British Bailtuay Company, L.R. 4 
Q.B. 693, M 

(b) When the accident arose under circumstances and from a cause quite out¬ 

side the control of the Company, the latter could not bo held liable 
for damages resulting therefrom. Daniel v. Metropolitan Company, 
(1871) L.R. 5 IV and I, Ap 45. N 

IV. —TRAINS OVERSUOOTING rL\TFORJI. 

Negligence—Trains overshooting platform —Invitation to alight. 

(a) In order to establish negligence arising 11 om iiiviiaiion to alight, against 
a Railway CompHny, it is not sullicient to prove that ho carnage in 
which tue plaintill was iravelliug did ovi'ishoot tlio lovsl portion of 
the platform and was drawn up alongside the slope, and that the 
plaintiff’s injuries were received by a shock or fall on alighting and 
not by a fall after he had alighted But the plaintiff must go further 
and show that the situation m which he was placed by the mviiaiian 
to alight at the particular spot, exposed him to danger which was not 
visible and apparent, or that he was invitod to alight in an unsafe 
and improper place. 7 Bom. L.R 119. See the deois’on in 84 I.A. 
115=9 Bom, L.R. 671 = 11 C. W. N. 721=17 M. L. J. 347; Weller 

V. London, Brighton and South Coast, By. Co., (1874) 9 0. P. 126, 
Budges v. North London By. Co., (1871) 6 Q.B. 377 (406), C. 0 

{b) • Mere overshooting, even with an invitation to alight, is not ueceBsarily 
or by iteoU negligence. {Ibtd.) • ^ 

(c) To constitute negligence, there must be on the part of tlfe Railway Com¬ 

pany some further act or omission which exposes the passenger to a 
danger not visible and apparent, in other words, such danger as a 
passenger of ordinary caution could not reasonably be expected to 
avoid. (Ibid.) » • . ® 
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1.—** Carriage ot passengers’*~{Cmhmied.) 

LIABILITY OB EAILWAY.PASSENGEKS.— 

' B.—Negligence.— (Conhnurd). 

IV. TRAINS OVERSHOOTING PLATFORM—(CoJic/wfled). 

(d) Ad iimtition to passengers to alight oil the stoppiDg of a tiain, without 
any warning of danger to a pasi-cnger who is si circumstanced as not 
to bo able to alight wuhont danger, such dangir noi being visible and 
apparout, aimunts to ncgi'gcnco. Corlcle \ South Eastern Railway 
Go , (1M72) 7 G J* 321 (120), cited %n 7 Bom. L R at p. 127 , R 

V. NEGLBiENCK THROl Gil DOORS OPENlNf} AND ACCIDENTS THROUGH 

SHUTTING DOORS. 

(1) Duty of Railway Company to shut doors of rarriages. 

• (n) It is the dutv of the Railway Company to see that the doors of the carn¬ 

ages are iJi’opcil) shut and fastened boforo the ti am leaves any parti- 
(ulai .station. 21 ,B, {dee v. Metio/Mlitan iiv- Co , (1873) L.B 8 Q. B 

* 101 Metiopohtavi Ity Go. v. JacL^an, 0877), 3 Ap. Ca. 193 , Richards 

\ (heat Eaitei ii Rif Go., (1873) 28 L T (NS) 711 ; Adams v hanca- 
slun and YoihsJnreRy Co , (1809) L R 4 C P. 739, Followed. S 
(b) The fact < f the linger of a pa-isenger sc.itcd in a lailway carnage being 
crushed, owing to tli ’ shutting of the c m iiage door a railway servant 

on the platform us n.it evidence of neghgoiice on tho company’s part, 
iJniry v. N E. Ry. Co , (1901) 2 K.B. 322 T 

(2) Shutting of carriage doors 

(n) Railway servants arc not bound togne warning of the shutting of acariiaga 
diortoa pa.sscnger who is autiiail} .scaled inside tho cai riago, and is 
not in the act of getting in or out of it Dmnj v. N E. Ry. Co., (1901) 
2 K B. 322. U 

(b) A plamtifi after taking his st.at, left his hand for about half a minute on 
Hr'door-jamb. The guard called out to tho passengers to take then 
plates. Them, he shut the dooii of the oairnges The plaintiff’s 
thumb Wtis injured Helil, that the pl.iiiitift ivas guilty of negligence. 
Riehaidson v. Met. Ry Co , 37 Ii J C.P 300. V 

(3) Leaving the door open or unfastened. 

—auinimts to negligence on tliepait of the Railway Company, for the oonse- 
(juence of ivhich the Company is liable for any injuiy caused thereby 
to the passengers. 24 B 1—1 Bom. L R 254 (258). W 

(4) Leaving door ot a railway carriage open or unfastened—Hurt caused to 
passenger while trying to secure door. 

Tho dooi ot a lailwsiy compartment in a tr,iin innmng from Poona to Bombay 
was left open or unfa.stened when the tiainleft the Khandala station. 
Tho plaintiff was then asleep in tho carnage. Subsequently, he aw'okc 
when rbc tram was passing through a tunnel, and found that the 
w'bole of the door, which opened onwards, had been torn away from 
its hinges, except the upperpart or sunshade, which was dapping 
Tiaokwards and forwards, against the side of the tunnel, and the door 
posr of the carriage. In attempting to secure it, tho top of the plain¬ 
tiff’s finger was torn away and the bone of one of his fingers fractured. 
Held, that the injury wis cau'^ed by the negligence of the Railway 
, Company, and tho piamtiff was entitled to damages. 24 B. 1. X 
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l.~**CaiTiage otpassengers’*— {Continued ) 

f 

LIABILITY OF EAILWAY.PASSRNGEES.— 

B.—Negligence—) • 

VI. DUTY OF EAILWAY COMl'ANY TOWAEDS PElt&>()NS ,WHO VISIT 

STATIONS. 

Persons visiting Stations. 

(n) A E.iil\va\ Coiarany is liabU-, if porbous, w ho with iho Cor.ipanj 's penuibwon 

vsit sUitioiis, bulTci iiijunus wlu o on ihi> L'ompiiuy’b picmises by 
r(\ibt)u of the iioglijciico ot its lots li of/rms v (1 W. Ily Co., 

40 L./ 0.r.817. Y 

“• • 

(i) Ir’o nibo, if a (oi’bigtu't! of gondb ciiltinig tin ^1, tion pitiiiises with the 
ponnissioii of the uiiUv.ij st'iv.iirs foi abUbLinL; (lie nil loading of his 
good-., biibiaiiis iUiuiu's osviiii; lo lhi> n secure t mdition of the btation 
pit'iiiKeb. Holme', v. N IC.Hjj, ( o , L il 0 Kx. 1‘2I. Z 

VIJ —DAJIAGI s! 

(1) Weighing machines allowed to be on platform—Injury by falling over— 
Damages. 

(d) Aliowiiig a wei^'hii g niaehnio t. be on a pl.iLfoiiu, in a usual iilace is not of 
itb'-ll lugligonce i'oi iniuiii v. hlasieui lii/ C" , .I'JLJ.Fx 94. A 

(o) So, I o daiiiagcs \\ ill be gmn to 11 peisoii who sii.f,.nis injuiies by falling 

ovei the b.ime. (lOul ) B 

(cj I'.iiiiagcs will be awatufd, if ti'.iiiiiifr is iiijuicd b\.billing o\er a lux oon- 
lainiiig two snjn,il level-, iiit'jcetin', •!bout two iiir lies .ibove the level 
of the plsilfoiu', iSiuirei \ .(i II Ih/ C’o , d 1’. 278. C 

(2) Liability of Railway Company—Damages 

A peiioii bust iiuijg ii juiies ihiougli the lasli ,ind n 'glig-'ot eonduct of a rail¬ 
way seiv.i'.t lb entitled to damages Tehhnt \ liri'.iol a7id Mxeter By. 
Co , L.ll. CQ.I5 7.1. ’ D 

(3) Injury to passenger trying to prevent danger from Company’s negligence. 

ll any iiicoiiM'iiicnoo ot dangi'i is caused by llu. n< pli^etu o of the Company, a 
passoiigcr nuy lawfully .itteinpt to got tid of tuiy buch uicouvumeiice 
or danger, ptovided that in doing so he run- no obvious risk dispro- 
poiiionate lo the iiicoineuicnoe or danger, and is not himself guilty of 
any negligence, and, if m such attempt Ic is injured, the Company is 
liable in damages. 21 I>. 1 —J Ihmi, L ll 2 j4 Jtohw ,onv. North 
Emtein By Co., L.U. 10 tj D .'71, U‘e v Nu-ey, (1890) Gdli.T. 

28o, Wnkehen v. h A Al. IT’. Itij. Co. (IshG) 12 Ap Ca.41 , Kngelpaxt v 
Fntraiit it L'o„ (1897) 1 Q D 240, followed, E 

(4) Personal injuries—Damages—Mode of assessment. 

(it) TUEI'Oia.OWING WILGBK TAKhSt INTO OONSlDliEATION IN ASSESSING DAMAGES;— 

(i) The pain and buffering of the person injured, El 

(ll) Thu expenses incurred for medical and other necessary ati undance, C2 
(ill) The loss sustained through his inability to continue a luoratn’e profes¬ 
sional practice. 24 B.l F 

(iv) Loss of profits of tbc plaintiff s business, lit adshaw \ , L d Y By Co., L.R, 
10 O.P. 1893. 0 
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f. ^ **CMtrtage of poasettgef8**—{OonHnuedU 

LIABILITY OF EAIIiWAY....!.PA8SENGEES.— 


, B.«'-Negligeiice. — {Cmtintied). 

Vn. DAMAGES— (Concluded). 

c % 

(v) Possible increase of his income. Fair v, L rf N. W.By Co., 21 L.T. 326. H 
(6) The pollowino wilt, not ke taken into account in reduction op 

DAMAGE^ — 


(i) Monies received by the plaintiff ur der an accident insurance policy. Srad- 

Shaw V. G. W. Bi/. Co , L R. 10 Rr. I 

% 

(ii) So also policy monies. 

Grand Trtinh By. Co. of Canada v. Jenmngs, L.R. 13 App. Cas., 800. J 
‘Vin.—FATAL ACCIDENTS ACT (Xlli OF 1855)—COMPENSATION. 

(1) Death of passengep caused hy negligence of a Railway Company, compens 
« ation fop. 

For-See Act XITI of 1855. K 

(2) Mode of assessing damages. 

-in a suit under Act XlII of 1855 for compensation for destruction of 

life. Seel A 60 (F B.). L 

(3) Law Prior to Act XIII of 1855 and subsequent to that Act-—Nature of suit to 
be brought under Act XIII of 1855 

(a) The law before the passing of the Act XITI of 1855 (winch was founded on 
Lord Campbell's Act, 9 and 10 Vic , C. 92) was based on the maxim 
nctio personalis moritur cum persona, and no action or suit was 
maintainable against a person w'ho by his wrongful act, neglect, or de¬ 
fault caused the death of another per-on. Sec Preamble to Act XIII of 
185.5. . H 

(5) But Act XTII of 1855, empowers executors, etc , to sue for damages tor 
benefit of the w fc, husband, parent, and child of any person whose 
death shall luve been caused bj any wrongful act, neglect, or default 
which, if death had not been caused would have entitled the party 
wronged, to sue for and recover damages m respect of it, although the 
death may have been caused under such circumstances »s amount in 
law to murder or any other crime. See S. 1 of Act XIII of 1855. N 

(c) Suits can only be brought undci this Act for acts, etc., for which the decea¬ 

sed could have sued it he had not been killed. (Ihid ). 0 

(d) Thus, where a servant is killed in the service of his master, the master is 

not liable for negligence for which the servant could not have sued 
him Sei'tor v. TVord, 1 E. and E. 395 ; K.N. Roy, p. 87 , Starling, 
4tb Ed., p. 1G4. p 

(e) The action can be only for the benefit of the wife, husband, parent and 

ofiild of the deceased 1 A 60 (P.B.) ; 7 B H.C. 113 ; see S. 1 of Act 
XI11 of 1855 Q 

(/) The pecuniary loss sjstsincd by the survivors through the death is all that 
can be recovered. Blahe v. Midland Railway Co., 18 Q.B. 93. R 
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i,-^**CatrUige of passeagara.*’—(Continued). 

LIABILITY OF EAILWAY.../.PASSENGEBS—(OonfinMtff?). 

B.—Negligence— (Continued)* * 

VIII. RATAL ACCIDENTS ACT (XIII of 1855)—COMPENSATION-r-{Cottfi»««!<i). 

(4) The precise nature of the right conferred by Act XIII of 1SS8 (Fatal acci¬ 
dents). 

(а) As stated tn the preambie of the Act itself, the relations of a person, 

^ whose de-ith was caused by the wrongful act of another were not, 

prior to Its enactment, entitled to claim compensation on ..ccount of 
the death ‘28 M 479. S 

(б) The light to claim compensation in respect of such a death was created by 

the Act. (Ibid.) , T 

(c) It IS piovidcd that every suit shall be for the benefit of certain specified 
near relations of the deceased “and shall be brought by and in the 
name of the executor, administrator or representative of the person”" 
deceased. ” (Ibid.) U 

(5) Representative, meaning of. 

(а) The word “ representative ” means and includes .ill or any one of the per¬ 

sons for whose benefit a suit under the Act (XIII cf 1856) can be 
maintained. 28 M. 479. Y 

(б) These persons .‘re the reprCBi nlativcb of the deceased, in the sense, that 

they a’e persons taking the p'aco of the deceased in obtaining repara¬ 
tion for the wrong done. {Ibid.) W 

(cj A son adopted, under the Hindu law, by the widow of the deceased, was 
held to be the legal representative ot the deceased for the purposes of 
bringing a suit under Art 2J, Limitation Act (1908). 7 D.H.C. 113. X 

(C) Suit for compensation. 

(a) In cases where the deceased is represented by .an oxccutoi or an adminis¬ 

trator, such an executor or administratoi is given tlienovvci to sue for 
compensation for the benefit of the specified relations 28 M. 479, Y 

(b) Wheip there is no executor, or administrator, or wheie there is one, and 

he iails or is unwilling to sue, then tho suit may be instituted by, and 
111 the name of, the representatne of the person deceased. (Ibid.) Z 

(c) But oee suit ' nlyis allowed to enforce the claims of all persons beneficially 

entitled,—it being provided that tho rights of each and every one of 
them shall be adjudged and adjusted by the Court in such suit. {Ibid.)K 

(d) The right of each beneficiary is only to receive compensation in proportion 

to the loss occasioned to him by the death of his deceased relative. 

(Ibid.) ' ^ B, 

(e) Rrom this it follows, and it was m effect so decided in Pi/m v. The Great 

Not them Hy. Co. (4 B. S. 396) with reference to the provisions of Lord 
Campbell’s Act, that the right of tho beneficiaries to compensation is 
a right distinct in each. (Ibid.) C 


18 
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ICarriage of passengers {Continued). 

LIABILITY OF EAILWAy/.... J^ASS^NOiaiS— 

« ‘’B.—Negligence—(CoHc/wrfcr?). 

VIII. FAT AACCIDENTS ACT (XII. of IRoSJ-COAIlM-lNSATTON—(f loHcIiwicf?). 

(f) In short, the bcncficjano^ ontitlod to eonipei'satioii under Act XIII of 1S55 
ajo not persons entitled to coiriijensaiion ,/oia////, but are parties en- 
to relief soeiiilh, m rcsp'ctof th‘* sinio cause olaction which 
js cnfoiceablc at the suit of a’, oi iiu) one of iJiem suing for hnnsclf 
and the rc.st, (Ibid.) «■ D 

(7) Death caused by goods of an explosive nature. 

(rt) Th*' peisoii who sends, by E.iil\v.iv, good-, of a dangerous and explosive 
i.atuie without giving notice of its charactci to the servants of the 
< lladwiiv Company, must coniponsab' !■ r loss of life cans-d by the ex¬ 

plosion of tlie aHidcssent, though the sender could not have foreseen 
the t>plosion. «1A 00 (F B.). E 

* (b) Pim^oii, J f dissi’utini/, fi(/a, but tliat theiufen .uit, who could not have 

foieseeii the cxplo.sion, would be li .1)1'’, onh if hi’ oniiticd t^' take lea- 
soiirtble pu cam ions to preclude the ml: of explosion {Und) F 

C.—Contributory negligence. 

(1) Person bringing action for injury not to be guilty of contributory negligence 

(fi) A jieisoM Dnngiiig an action against a Railway Coinp.iiiy foi in)'iii sust.uricd 
mint 1 <4 be guilty of iiegligenc' coiitLiliutii’e. t<. his oN\n injury. 
Hidlcij V. L. mid 2\ H'. I'l/. I’o , 1. R 1 App C.e TTl 6 

{!)) Even it he has been guilty of mgligeiicc, his i egiigcnce im.I not excuse the 
L'ailway C. nipany, if the coinpaii,, could, m the icsull, bv the excor- 
(ise of oidin.i?) caic and diligenci', have avoioed the in|iii\ {Tbid.)H 

(cj Tins 10 (■ is .ipplieablo cquallj if lh('plaiiitili own g to his w.uth has not 
' ap.icity cnou.h foi exeioising due tare and caution Abbot v. AJo/Jie, 
2 If. andC 7-11 I 

(2) Contributory negligence arises when. 

(n) Wlieie i deaf pcison docs not hear a waiiang of <iii appio.iching tram given 
bj a lailway servant, he can be said to be guiltj of contributory 
negiigeuto, Hheebui \ L. and N \V. Htj Co , Tj.U 2C.T’. C3l. J 

{b) 'I lie‘■.line IS the case, if the w.Trung proceeds from a poison othc'C than a 
railway sonant ‘Alutdey L and A IT Ry Co , Ti.R 1 Ex. 13 K 

D.—Unpunctuality of trains—Liability of railway administration. 

(I) Issuing of ticket. 

Merc*-IS lu.t i warrant, that the tram shall ainve at ilic iimo specified. Thirst 

s. (> ir Uy Co . 34 LJ C P. 2G4, L 

^ (2) Publication of time-tables-' Effect 

ymee flho publication of time-tables impliosth.it a ti am shall run as adver- 
ti ed, a Kaihvav Company will be liable (if knowing that a connecting 
has been taki>n oil, it has advertised a throuuh t am) to pay damages to 
a passengei who has started on hi.s journey wssuming that a connecting 
tram IS LunniLig. Denton v. G.N. Ry Co,, 25 LJ.Q B. 129. M 
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L—** Carriage of passengers”— {Concluded). 

LIABILITY OF EAILWAY. .PASSENGFKS— 

D.—Unpunctuality of trains—Liability of railway*administration. 

(3) Unpunctuality of trains—Damages. ^ 

I. ENGLISH LAW. 

{a) DAMA(tKS RKCOVEKAliLi . 

• 

(i) Hotel bills call bo lecnveioii fiom the li.iih\.i\ Coinp.iii> bj a iiasscngcr 

• vho has been delayed oil aceomitiof tho uripuuctualitv of the trains 

Hamlin v. f/.iV. Itji Co. ‘26 L .7. lix 20. N 

*• 

(ii) So, also, damages for tlif* inoorivemcijoos of having .o %\alk home Jfobiis 

V. L iL S W Jit/. Co., 10 Q li. !11. 0 

(b) Damagfs HOT TiMCinKUAnnr. ^ * 

(i) A passenger delayed on his journey on acejpunt of the impnnctualitj of the 

trains, cannot 1 cover his doctor’s bill if lii‘ (atehes loldiii corsq^ 
quenc4 r'f his having to walk homo Jiohhs\ h d H II A'// Co., L.B. 
10 15 111 p 

(ii) Nor will he have the nglit to lecor or damages for loss of custom, because 

be lost appointniont. Jfnnilin v. (1 N liy Co , ‘20 h .f Js\ ‘20 Q 

II. INfHUN LAW. 


UNl’UNCTUAnilV Ot THAINS- AMOUNT OF DAM U,]..s 111'I O v KIlAULI'. 

See S. 7H, t/if/a 

62 The (xovernor-Geiioral in Council inaA it-qiinu any rail- 
Cammumcatiori admiiiibtiiaiion to jivoviue and inaintam in 

between pas-eiigors i)i-(ipci‘ orclcf, 111 an\ tiiuii worked by it winch 

and railway servants ‘ ^ 

m charge o'l tiamsi carries passeii”('rs, sncli ('llicient means of com- 
muiiicatiou between tbe passen^eis and the rail¬ 
way servants in charge of the tram as tlic Goveinor-Gcncral m 
(k)uncil lias ap])i‘oved. 

Old Acts 


Act TV of 187'J 
Act \V 111 of 1S54 


No eorrospoiiding piovision 


(Notes). 

Analogous provision 

CJ. S. 22, the llegulatioii of ilailviays Act, 1868 (HI and 32 Vic., C 119) R 

/.- -“Communicaiion — trains.” 

Duty to provide communication. • * 

Semblc —A railway admnu.slration rs under no obligation, statutory or other¬ 
wise, to provide any commiitiication as stated hero, unless so required 
to do by the Governor-General. Gander v. Ballaj^asod. Printed Judg¬ 
ments, Bora. (1895). p. 92. B 
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( 

63 . Every railway administration shall fix, subject to the ap¬ 
proval of the Governor-General in Council, the 

Maximum nura- . i i i i 

ber of passe,ngcrs for maxHuum number 01 passengers which may be 

each compartment, carried in each compartment i of every descrip¬ 
tion of carriage, and shall exhibit the number so fixed m a conspicu¬ 
ous manner inside or outside each compartment in English, or in 
one or more of the vernacular languages m common use m the ter¬ 
ritory traversed by the railway, or both in English and in one or 
more of such vernacular languages, as the Governor-General in 
Council, after consultation with the raihvay administration, may 
determine. 

' 4 Old Acts 

Act XVm Sl«54. I No.corrc.l.,.n.lms pmvHion. 

(Notes) 


Analogous ppoyision. 

C/. the English Bye-law, Tjo. 14. 

/—“ Compartment.” 


T 


Compartment. 

(rt) There is no definition in the Act of the word-. 24 B 293 = 1 Bora. 

Ii.R. GR3. U 


(fc) It IS possible that it be used in different senses in the various sections 
of the Act, (Ibid.) Y 


64. (1) On and after the first day of January 1891, every rail- 


Keservation o f 
compartments for 
females. 


way administration shall, in twery train carrying 
paHsongers, rt'sci've for the exclusive use of females 
one compartment i at least of the lowest class of 


carriage forming ])art of the tram 


(2) One such compartmeiu so reserved shall, if the train is to 
run for a distance exceeding fifty miles, bo provided with a closet. 


Old Act. 

This section is new. 

(Notes). 

General. 

ERsope of section.^ 

This section requires every railway administration to reserve lu every passen> 
ger-train at least one compartment of the lowest class for the exclusive 
use of feamles. (See Statement of Objects and Reasons, dated 22nd 
' Oct. 1P8S.) W 
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Cosnpartmeat." 

Compaptment, meaning of. * 

A “ compartment ” means a division of the railway carnage separated from the 
other division by partition right up to thi roof of the carfiago , each 
such division being completely screened off from its adjoining division. 
24 B. 293 = 1 Bom. L.R. 688. • X 

N.B. —Sec also the .same case noted under S. 63, supra. 


65. Evei'y railway administration shall causo to posted in a 

, conspicuous and accessible place at everv station 
Exhibition of time- . n i t ■ 

tables and tables of on its railway in English, and m a vernacular 

fares at stations -r languageiin common use in the territory where 

the station is situate, a copy of the tiiiio-tablos ^ for tlic time being 

in force on the railway, and lists of the fares chaigoable for trayel- 

hng from the station where the lists fire jiosted to everv place 

for which card-tickets are ordinarily isrtiied to passengers at that 

station. * 


Old Acts 

Act IV of 1879 .. S. 9. 

Act XVITl r f 1854 R,43 


(Notes) 

Analogous provision. 

Cf, S 15 of the Kigiil.ation of Raihv.ijs Act, l.SGH {.‘31 aii'l 31 Vic., C. ll'i). Y 

/.—“ Time- tables. ” 

Publication of time tables—Effect. 

On the publication of timc-t-ablcfe, a compand prcmi'.cs that a tram shall run 
as advertised. Dcuton v. G, N Go , ‘25 -L J <3.13 D., 129. Z 


66. (1) E\eiy person desirous of travelling on ‘i r.ailway shall, 
upon ])aymeni of his fare ’ be snjiplied with a 
on pavSLt of falcs^ ^ specifv mg the class of carrwige for which, 

and the place from, and the place to, which, the 
faro has been paid, and the amount td' the fare 


(2) The matters required 1)> sub-soetion (1) to be specified 
on a ticket shall be std forth— 


{a) if the class of carnage to be specified thereon is the low¬ 
est class, then m a vernacular language in common use 
in the territory traversed by the railway, and 

(h) if the class of carriage to be so, specified is any other than 
the lowest class, then in English. , • 

Old Acts. 

Act IV of 1679 ... 8.17. 

Act XVIII of 1854 ... 8.1. 



132 


[S. Ct6 


Act IX of 1890 (INDIAN EAILWAYS ACT). 

(Notes/ 

/.—• Fare.” 

(1) Right of tFaveller to be conveyed by carrier of passengers. 

“,The cominoii a traveller to be e<'n\ejcd b\ the oarripr of piissenRcr 

on iCHcIiiie>-s fo paj the ii'-n.iJ fare, jfr Mibjcct to the eondition that he 
• olTeis himsolf as a pa.'-stDce) ,it a KaFoiiablo tmic and place.” lEoin. 
ol (.W). A 

(i) “ Fare ” cleaning of. 

(o) VVh«rton’s Law Lojiieon drbties “fare” as “the nn,iicj {aid for a passage 
either by land or by water ” B 

({/) III Stroud’s Judn lai DictionaryIlls fare ”'ll 8Vic.,(l 20, S 103, is 
defined as the fs’e bv tliotiain, and loi the class of carriage in which 
the passenger ttave’s,” G 

(c) Wcbstei’s Dictionary defines fate as (I) ‘the price of a pas.,agc or going ” , 
• (2) “ihcsmu paid iH due toi con\(>^ inec of ,i pcison bj land or water ”D 

((1) /''nil' 111 ‘ans the‘’mount fixed foi tal in" .o pas'-enger fiem one station to 
another '1 I .I»R 548, E 

T3) Railway fare-Bye law 

A b\c-law of a. liailviay Conip.iiiv provided th.i' “ everv poison attempting to 
deft and tJi! Ibiilwav-Conn .inv bv, jc anv manner, endeavouiiug to 

ev.ide jiajmi nt.’’ ei his full faie, is liable to fine of lla. 100. A 

lasse’igei liimd d c vet Ins luggage to a fellcav passciigci and the 
Cempauv ini.iiedcil against him under tin- bj-biw for cv.Tiling pav- 
ment for Ins lu" age 4 1\I R .518 F 

2.-“Ticket ” 

(1^ Right of passengers to have ticket issued during journey 

(ir) A Railway sirvanl is not bourd to issue <i tiKet to a peiso'i slaiting 
on lus joiniiej without taking a ticket at a station between that at 
which he still ted and the station of destnialion He can be removed 

from the tram as a tiespasscn. 1 i: 51(08), G 

(b) “ It would be most inconvenient .md nmf’ii>-on.ibIc, legaiihd from a pub¬ 

lic pennt of Mcw, were Ibe Coint 1 ■ hold (bat a passenger by a iiain 
h.is a rigJit to lequiic the -tation-i., isH i, on the art ival of the tram at 
an intermediate station, to 1' ive the p'attoim, whcie he has special 
dntils eonnected with the ti.im and passengcr.s, and return to Ins 
otlfiee foi the pinposc of procuring him a ticket, (ibul ) H 

(c) Tt Is the general practneot an inteimcdiiite station-mastei to close the 

r.hice foi the distnliolion of tickets on the ainval of the train.” 
(Ibid ) I 

(d) “ This practice has been adopted to enable ihc ofhciala, and more especially 

the station masters, to .ittcnd to the partii uUi matters which arise 
during the .stoppage of the train in the st.Ttioo.” (Ibid,) J 

(e) There is no ground upon wdi ch a passeiigci b\ a tiain can claim to have 

tlie dislributioii of tickets resumed on his behalf, which had been 
already closed for the public outside the stat on (Ibid.) K 

i(‘2) Duty of passengers and their liability. 

(a) I'li^er Ss. 17 and 31, Act IV of 1S79 (Cf- Ss. GO, 69, 113, present Act^ no 
. passenger is to tra'ol without a proper ticlcet (an ordinary one for the 
particular journey or a season ticket) furnished by the Company. 12 
C. 192, * L 
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Ticket ••—{Cmdml&r). 


(b) Every p.isbCHger is to show %r deliver up his ticket when culled upon. 

(IbuL) M 

(c) An; p.is'-ciif cr, who fciils lu i ilIipa’ of thc'^b points, is iiableii whcthei ai 

se.isoii-ticket-holdei (.r not, to paj the oidin.iiv faiofoi lus jonriicy, 
01 , if be cannot sliow whti- ho {<ot into the tiain, tli* ordiinio faro 
flora the starting point of the tiaui. (Ihul) K 

(‘f) Action by passenger against Railway Company, for personal injuries resulting 
from negligence of servant of Company. 

, (rt) Where a p.'ss< iinci bungs an ac ion against a l\ail Aa\ C -inpam for pcisonal 
injii'ic-. (aii-ed b; the'nogligoiice ol the iail\\a\ siuiini, siu h aciiot) 
isf'mrid'd on toit and not eni contiart, lii n.li tli ■ | assoiigei has 
tabi'n a tickm I'm/loi v ^^,S. <( L Hij Co , i J5 I }l. 0 

(h) This IS Do casj c\en thou,li thenc'gligciieo lOiisists m (I'o doing, or 
the oiuitLing to <Ij the .'ct. KcUt) v. d/i f. /■’;/. (Jti., 1 J5. 

911. P 

(1) Liability of carrying-company—Passenger not taking tickets. ^ 

(if) Tliough p "s ngois ina\ not hrue takon Ihi'ir in I e's from tlin caiijing 
'• (*( I’ljiain, yet sLith aioinp.ui; oacs a dutv to iiassfugoi- on it to 

evitij thom said; /■’()«//,/■, v. -l/i’f. T>ist)ut Htj Un.L.jt.h 0 IM). 
1^1 ” Q 

(I) “ I think llnit I lie 11 no pi .iicijiio 111 s’loh a c.i'.o .IS tlio pn'scnii is that the 
eoiiip.n -M) f.a .is com I'l ns i s own line, in wlinh teiiii 1 irclLliie .i 
lineoui >'liK h running ]iow>'is .ire ox. uised, .iiid its own acts .md 
(Miiis'.K I'S, IS ui d( I till! s.imc obligaunns m i. h’li ci; to lluj socuiity 
ol Ik pi-^'digoi, US it would Jiavv bon itii. had dnectl) contiacted 
willi him ” {Jbid) R 


\() 'J'' ough a p.IS n ]i i-no' paid liisJaic, il be li.i,. not .ittcin hd to duftaxid 
till''aim[;.ii\ b\ such non pa;nicid, and is m tJic tram 'witli us 
.’iilhoiitx, ilic ('louip.iiiy will liold itseU nsponsibli lor cairymg liiiii 
s.ifclx. Jh.s/ui V <1 \V. Uii Co, L 11 II 9J1. S 


T’rox isioi. for V a'-c 
in wliuli tickets 
lia\c been issued lot 
ti.ims n t h a v i m g 
loom atailablc lor 
adil.tioiial passc'ii- 
geis 


G7 U) l^'tiri's f'li.ill bo (leoiiK'il to bi' ac-copt- 
('(!, and tiekols lo bo issued, subjoot to tlic con¬ 
dition ol tluuc! homy rooni available in the tram 
for whitdi the tickets are issued ' 


(2) A pel son to whom a tickt't has Ixien issued, and for wlioiii 


there is not room jivailable m the train lor which the ticket was 


issued, sliiill, on retnrniiii^ tlie ticket within tliree lionis alter the 
departure of the iriiin, he entitled to have Ins fare at ciice refunded, 
(3) A person lor whom there is not room available in the class 
©f caiTiajie for which ho has purchased a ticket, and who is 
obliged to ti’avcl m a carriage of a lower class, shall be entitled, o» 
delivering up Ins ticket, to a refund of the difference between the 
fare paid by him and the tare payable tor the class of carriage in 
which he travelled. 
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[Sb. 67 & 68 


' Old Acts. 

Act IV of 1879... Cf. S. 18 which, sub-sootions (1) atid (2) of the present Act. 

Act XYIII of 1854....C/. S. 2 with sub-sections (1) and (2) of the present Act. 
,jSub-seciion (3) is new. 

(Notes). 

(1) Omission Of'provision re preferential right of ticket-holders found in S. 18, Jlct 
lY of 1879, reason for. 

The provisions of section 18 of ihe Indian Railway Act 1879 respecting the 
preferential lights of tichct-holders, have bern omitted as being un¬ 
necessary and in practice unworkable. See Btutements of Objects and 
Reasons, dated the 22nd Oct 1888. T 

(2) Omission of proviso re the carriage of troops, found in S 18, Act IV of 1879, 
reason for. 

The carnage of troops on a railwaj admimsterod by companies, is regulated by 
the contract between the Government and the companies. (Ibid.) D 

/ —“Far^s shall be deemed* ■ -. issued. ” 

Reserved accommodation—Waiver of benefit by Railway Company 

(a) Under S C7 of the Act, •' faros shall be deemed to be accepted and tickets 
to be issued subject to the condition of there being room available m 
the train for which the tickets are issued.” 30 ^I. 417 (418). Y, W 
* (6) This IS a provision introduced for ihc protection of the nailway, and on the 
pnnciiilo yotest reuninare jniijnnse taiiodiicto, it is open 

to it to waive the bd efit of this section (Ihul.) X 

(c) But llio rai'Way administration cannot bo consiih'ied lo have waived the 
piotectiori, merely because it allowed tlio plamufis to take advantage of 
i.bo rule which entities five ‘ecoiid-cla.-s p.n.songers, in travelling 
togetb' r, to a reseived compartment, when pi.iriicaihlc. {Ibid.) Y 

{d) The reseived compartment must he dieiiied to !> ivo licen applied for and 
planted on the usual tciins that ” resenod iMiii.iges m mail trains can 
c’l y be provided when the load of the tr.iin peinnts ” {Tlnd ) Z 

[e) So, wbeifctbe Railway Ci)rap.iny did not provide ihe pilin' iff« with a reserv¬ 
ed carnage in amail tiain, on the ground iha', the load of the tram did 
no. permit, it was held that the Ccmp.uiy was not liable in da- 
111 igos. {Ibid } A 

(/) In such a cas", the plain tills vv U only be entitled to the statutory relief 
given by this section. (Ibul.) B 


68 No porKOB shall, \vithout the jicnuission of a railway 
servant, enter any eaniaf(o on a railway for the 
pui'poso of travelhnj,^ therein as a jiassenger, un¬ 
less he has with him a proper pass or ticketi. 

Old Acts. 

Act IV of 1879 < . S. 19. 

„ XW of 1854 .. S. 1. 


Prohibition 
against travelling 
without pass or 
ticket. 


(Notes). 


Analogous provision. 

Of. the Englii-h Bye-law No. 1 


C 
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$ 

“ No penoa — ticket ," 

t 

(1) ** A proper pass or ticket.” 

By the words “-” in 8. 68, must be undesstood “ a pass or ticket by 

which the person would be authorised to enter the carrfage for the 
purpose of travelling therein as a passenger.” 9 G JM^B. 1 (2) (Gr.). D 

(2) Railway ticket not used on day of issue. 

(а) One of the rules made by a Railway Company under 8. 47 of the Act, is 

that tickets are only available on the day of issue. 4 Weir 670. E 

(б) Therefore, a ticket not so availed of, is not a proper ticket within the 

* meaning of S, 68 of the Act. (Ilnd.) P 

(3) Permission to entOl* railway carriage without ticket — Effect 

If a person is permitted by a railway official to enter into a carnage without 
having taken a ticket, such permission, if it amounts at all to l^ave 
and license to the passenger to travel in the train without a ticket, 
can only operate as such until the tram ntops at the next station. 
1 Bom 62 (57)? ’ 0 

69. Every passenffcr by railway shall, on the requisition of any 

" „ , , , railway servant appointed by the railway admims- 

Bxhibition and '■iiin. 

surrender of passes tratioii m this behalt, present his jiass or ticket to 

and tickets 1 railway servant for examination, and, at or 

near the end of the journey for which the jiass or ticket was issued, 

or in the case of a season pass or ticket, at the expiration of the 

period for which it is current, deliver up the jiass or ticket to the 

railway servant. 

Old Acta 

Act TV of 1879 .. S. 17. 

Act XVTTI of 1854 .. S. 1. 


(Notes) 

Analogous provision. 

Cf. tho hlnglish Bye-law No 1. H 

/.—“Exhibition and surrender of passes and tickets.*' 


(1) Ss. 17, 31, Act lY of 1879 [Cf. Ss. 69 and 113, present Act)~Duty of passengers 
and their liability. 

(а) Under Ss. 17 and 31, Act IV of 1879, the railway adinimstratinii is to fur¬ 

nish every passenger with a proper ticket. 12 C. 192 (196). I 

(б) No passenger is to travel without a proper ticket (an ordinary one for the 

particular journey or a season ticket) furnished by tho company 
[Ibid), J 

• (c) Every passenger is to show or deliver up, his ticket when called upon. 

(Ibid.) . K* 

[d) And any passenger, who fails in either of those points, is liable (whether a 
season ticket-holder or not to pay the ordinary faro for his journey, 
or if he cannot show where he got into the train, the ordinary fare 
from the starting point of the train. (Ibid.) 


19 


• • 
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^ , 

Exhibition nnd surrender of pa$ses and tickets ”— (Concluded). 

(2) Ticket!, prodaotlon of. '' 

(a) EmiasHLAWr 

Aceording to the Ei^glish Lsty/'sesson tickets as well as ordinary tickets must 
be produced, if reared. Woodard v. Eastern Counties By. Co., i 
* L.T. 886. ‘ M 

(h) Indian La,w. 

(i) Every passenger, whether a season ticket-holder or not, may be called upon 

to show hiB ticket. 12 G. H2 (196). N 

(ii) Aftd, if ho is so called upon and has not got his ticket with him to show, 

he may bo required to pay the ordinary fare. (Ibid.) ' 0 

(3) Ticket! to master for himself and bis servants. 

Where a Railway Company has issued tickets to a master for himself and his ser- 
vants, it has no right to refuse to carry the servants because they have 
_ not got the tickets with them. Jennings v. Q. W. By. Co , L. R. 1 

Q B.7. P 



(4) Slanderous demand of ticket by Railway guard. 

The mere fact that the guard of a train, in the execution of his duty, expressed 
to a passenger in the presence of others a suspicion, not altogether un¬ 
founded, that such passenger was travelling with a wiong ticket, can¬ 
not render the Railway Company liable in damages to him for slander. 
13 M, 34 (39). Q 

70. A return ticket or season ticket shall not be transferable, 
and may be used only by the person for whose 
journey to and from the place specified thereon 
it was issued. 


Return and sea¬ 
son tickets 1. 


Old Act. 

This section is new. 


Analogou! provision. 

Cf. the English ‘Byo-law No. 


(Notes) 


6 . 


R 


t.—**Retum and seasons tickets. ” 

(1) Applicability of Sb. 70 and.[114- - Sale or transfer of single ticket 

(a) Ss. 70 and 114 of the Act apply only to return or season tickets. 1 Wcir 872. B 

(b) Tbc sale or transfer of single ticket is neither prohibited nor rendered penal 

by the Act. Where the accused bought a large number of tickets 
fiom the Railway Company during a festival and sold one of them at 
a rate higher than those for which ho had bought them, held, that the 
.-locused was not guilty of cheating under S 417, Venal Coda, inasmuch 
as the person who bought the ticket admitted that he was aware of the 
higher rate and was not misled. (Ibid.) 8*1 


(2) Return-ticket-holder. 

A-has the i ight only to travel to, and from the station specihed on the ticket. 

G.ir. By. Co. V. Pocock, 41 L.T. 415. T 

71. (1) A railway £(|dministration may refuse to carry, except 
* Power to refuse to accordance with the conditions prescribed 
carry persons suffer^ under section 47, sub-section (1), clause (d), a 
or*^ contagious dis- person suffering from any infectious or contagious 
disorder. 
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/ ' 

(2) A person suffering froin such a disorder shall not enter or 
travel upon a railway without the Special permission of the station- 
master or other railway servant in charge qf the place where he 
enters upon the railway. 

(3) A railway servant giving such permission as i* mentioned 
in sub-section (2) must arrange for the separation of the person 
suftering from the disorder from other persons being, or travelling 

upon the railway. 

• Old Acte. 

Act IV of 1879 ... S. 20. 

Act XVIII ofl854 ... No corresponding provision, 

(Notes). 

Analogous provision. 

Cf. the English Bye-law No. 16. 

CHAPTEE VII i. 

Ebsponsibility of Bail way Administkations as Cabeiers 2. * 

(Notes). 

I.—"Chapter VII ." 

Material modification deemed not necessary. 

(a) ‘‘ Chapter VII follows the rule embodied in S. 10 of the Indian Railways 

Act, 1879,” (See Statement of Objects and Reasons ) U 

(b) ‘ There have been very few complaints against the practical operation of this 

rule, which is based upon a judgment of the Bombay High Court report¬ 
ed at. I.L.R. 3 B. 109 , and though the soundness of that j'udgmcnt 
has been questioned, the Government of India, as at present advised, 

IS of opinion that experience does not justify any material modification 
of existing legislation.” {Ibid). Y 

2.—"Responsibility of Railway Administrations as Carriers.” 

I.—GENERAL, 

(1) Responsibility of carriers by railway. 

(rt) The Railway Act of I890ireduoes the-to that of bailees under the Act of 

1872. 18 0. 620 (628) (P.C.). W 

(6) But then it declares that nothing in the common law of England, or in the 
Camel’s Act, 1865, shall affect the responsibility of carriers by railway, 
(Ibid.) X 

(c) The reason for dealing with railways in this exceptional manner may per¬ 

haps bo found m the circumstance that railways m India are to a 
great extent in the hands of the Government, and it will be remem¬ 
bered that the Government is excepted from the definition of a com¬ 
mon carrier in the Act of 1865. (I6id.), Y 

(2) Who is a common carrier. 

, (a) To make one a common carrier, the employment of such earner must be 

habitual. See Story on Bailments, 495, 500. Z • 

(b) It must be a public business, so that the carrier would be liable for a refu¬ 
sal to carry. (Ibtd,) M. 

{o) One undertaking jobs for special bargains, and not professing to carry ge¬ 
nerally, is not a common carrier. (Ibtd.) B 
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2.—**^espoasIbUlty ot Railway Admiaistrations as carriers **—iConttmied), 

I.—GENERAS,— {Continued). 

(3) Common carriers, duties and responsibilities of—English law. 

(а) ^ carrier of goods‘was bound by the English law to receive all goods brought 

to him for carriage, provided ho had conveniences to carry them, and 
itbe employer was ready to pay any reasonable award for the convey¬ 
ance. See Pickford v. The Ormid Junction By. Co., 8 M. and W. 373; 
Johnson v. The Midland By. Co., 4 Ex. 367 cited tn 10 C. 166 (1S2). G 

(б) And a*tendor of the hire is not needed. Pickjord v. Grand J. By. Co., 8 

M. and W. 572. D 

(c) A common csrricr may not raise the rates to different persons, Johnson v 

1 Midland By Co„ 4 Exch. 367, E 

(d) But the carrier may object that the goods axe nut such as he carries, or that 

ho has no room. (Ibid.) P 

(e) The direction of the owner must be obeyed. See Story on Bailments, 590. 
(/) When icquired, there must be ro-dclivery to the consignor. (Ibid.) G 

. (flf) The carrier is bound to use exact diligence, safely and securely to carry the 
goods to thoir place of destination, and theie deliver them in a 
reasonable time and in a reasonable manner. (Ibid.) H 

(4) Carrier not entitled to know contents 

A earner cannot refuse to carry a parcel on the ground that ho is not informed 
of its contents. Grouch \. Land N.W.By Co., 14 C.B. 255. I 

(5) Delivery to railway 

(n) —must be made according to the known course of its business. Sac Sim, 

V. G.N. By. Co., 14 C.B. 647. J 

(*i) Delivery must bo made with the knowledge of the Railway Company, its 
agonte or servants. Lovett y. Hobbs,'■1 Show 117, K 

(c) Delivery should bo made at a reasonable time. Gai ton v. B. tf E. By. Co., 

1 B. and S. 112. ' L 

(6) Extraordinary precaution. 

-need not bo taken by a Railway Comp.wiy against the act of God, there 

being no special contract. Bndden v. G. N. By. Co , 28 L.J. Ex. 51. H 

(7) Proper address to be given. 

Goods, etc., must bo properly addressed. See Cal. By. (Jo v. Hunter, 20 Sess, 
Cas (2nd Series) 1097, cifcrf m Macnainaia on Carriers, p. 136. N 

(8) Obligation to carry. 

The-lb limited to such goods, and to and from such places as the Railway 

Company may have publicly piofcssed to do, and has convenience for that 
purpose. Johnsonv. Mid. By. Co., 4 Ex. 67. 0 

(9) Duty of Railway CompanyAS to method of carriage. 

(a) It is the duty of a Railway Campany, on receiving goods at their station, to 
ascertain, in oase-s wnore several modes of carnage are open, by which of 
• those modes the consignor wishes the goods to be conveyed. 94 P.R. 1883. P 

(o) A servant of the company employed to receive and forward goods has boon 
held to have authority to contract to forward goods by a particular train, 
notwithstanding the instructions he may have received from the Company^ 
Anderson v. Chester and Holyhead By Co., 4 I.C. 436. 
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•(10) Route to be taken by the carpier. , 

{a) The earner undertakes to carry by the route ordinarily adopted in the usual 
course of business, though that route may not b| the shortest. 
Hales V. L. and N.W. By. Co., 4 B. and S. 66. Q1 

{b) It is not necessary that a carrier should arrange to carry the goods by the 
shortest route. Myen v. L. atid S. W. By. Co , L B, 5 C.P. 1. R 

(11) Railway Company undertaking to carry goods by a named route. 

On a——, such Company will be held responsible for any lass to which the 
consignor is put by their being carried by a diilerent route. Mallet v. 
Q. E. By. Co.. (1899) 1 Q.B. 30.9. 8 

(12) Customer of Company to know ordinary routes. 

o 

Every customer of a Company should be taken to know the ordinary routes aud 
train arrangements according to which the Company professes to 
carry. 6 M L.T. 292 ; Jobm v, London and N, IV. By , 2 Trust Roji. 
22 (35), F, T 

i(18j Obligation of warehousemen. 

The obligation of the Company as warehousemen is to take proper care that 
the goods are safely kept from loss or injury. Coygs v. Bernard, 1 Sm. 
LC.1P8. U 

(14) Warranty of safety of warehouse. 

(i<) There is no warranty on the part of the warehousemen, that the place 
where the goods are kept are absolutely safe. Scarle v. Lavcrtch, L. 
B. 9 Q. B. 122. Y 

{b) The obligation is only to provide a place reasonably safe. {Bud.) Y1 
fc) If, therefore, a building has been erected by a competent contrautoi, aud 
the warehouseman has no notice of any defect, he is not liable for injury 
to goods warehoused there, arising fiom thQ contractor’s negligence. 
Searle v, Laverick, L.R. 9 Q.B. 122. W 

(15) Goods at owners sole risk. 

A notice to the consignee that goods have reached their de'tination and arc 
held by the company not at carriers but at the owner’s sole risk, sub- 
j'ect to the usual waiehouso charge, will not absolve the Company 
from the liability to take ordinary and reasonable care. Mitchell 
V. Lancashire and Yorkshire By. Co., L.R. 10 Q.B. 256. X 

II.—COMMON CARRIERS—LIABILITY AND NON-LIABILITY. 

(1) Liability of common oarriers. 

{a) The-in India is discussed historically. See 6 P. R. 1897. XI 

(5) A common carrier is liable for losses by the wrongful acts of strangers, 
as well as those of his own servants, or aiising from his own negli. 
gence. (Ste Story on Bailments, 507.) Y 

(c) (i) I'he only exceptions are losses by the a&t of God, that is, from natural^ 
accident which would not happen by the interventioti of man. (See 
Story on Bajlmenls, 511). Z 

(ii) The Act of God which would excuse the carrier must bo immediate and 
not remote. Smith V. Shepperd, referred to in Abbot on Shipping, 
llthEd.,pp. 838—339. , . 
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, (iii) And by ptiblic enemies that is, those with whom the nation is at war 
and not mere tobbers. (Ibid.) ^ 

(d) But a carrier may limit his liability by meens of special contracts or con¬ 

ditions. See Wyld v. Pickford, 8 M. and W. 443. C- 

(e) If those are shown to have been brought to the knowledge of the consignor, 

"and he does not dissent, he is by English law a sumed to assent to 
them. (Ibid.) ^ D 

(/) And this may be by a notice on ticket delivered to the consignor, or by ex¬ 
ceptions contained in a bill of lading. (Ilnd.) E 

(p) But inland earners in India cannot limit (heir ordinary liability as to arti¬ 
cles not enumerated in the Act by mere public notice. (See Act III 
* of 1865, S. 6). F 

(2) Liabillt^r of Railway attac]ies. when. 

« The liability of Railway Company only attaches from the time when the Railway 

Company accepts the goods for carnage.' See Dak v. Hall, 1 Wills. 
281. 0 

(3) Liability begins, when. 

(a) The liability begins on delivery to, and acceptance by the carrier ; the deli¬ 

very may bo constructive as well as actual. See Story on Bailments, 
574. H 

(b) Where the owner or his agent accompanies the goods and bas exclusive 

custody of them, the carrier is not liable. East India Co- v. Pnllai , 1 
Stra. 99. I 


(4) Liability ends, when. 

(a) The liability ends when the goods have arrived at iheir place of destination 

and are deposited there, and no further duty remains on the earner. 
See Sheplisid v. B. &, E. By, Co., L R. 39 Ex. 189. J 

(b) The carrier will not be liable to the consignor, if, by the order of the con¬ 

signee, the delivery is at a place different from that agreed upon with 
the consignor. Bartlett v. L. d N.W By. Co , 8 Jur. N. S. 58. K 

(c) The carrier’s liability as carrier ceases when the contract for carriage has 

been performed. See Brown on Railway Companies, p. 299. L 

{d\ If the goods are to be delivered at the consignee's address, and they are 
refused at that address, the liabihty as carrier ceases. Hengh v. L. & 
N. W. By. Co., L.B. 6 Ex. 51. H 

(5) Notice of refuial. 

In such a case there is no general rule requiring the carrier to give notice of re¬ 
fusal to the Consignor; the carrier is only bound to do what is reason, 
able under the circumstances, Hudson v. Baxendale, 27 L. J. Ex. 98. N 

, (6) Liability under a contract to carry. 

(a) Wfiere a Company receives goods to be earned to a station beyond its own 
line, the contract is with that Company only, and that Company only 
can be sued by the owner of the goods if they are destroyed on the Une 
of a second Company. Muschamp v. Lancaster and Preston By. Co., 
. . 8M. andW. 421. 0 
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(b) la such cases, a servant of another Company over which the goods are sent' 
is to be considered the servant of the contracting Company for the 
purpose of taking insiructnns for the countermand of the delivery of 
parcels. The contracting Company is therefore liabll if a servant of 
a second Company disobeys an order given to him by the owner of the 
goods. Scothron v. S. Staff By. Oo,, 8 A. X. 121. P 

(7) Defect inherent—Liability of Railway Company. 

, (fl) For any loss oocurriug through ihe inherent vice or defect of goods, a carrier 
will not be taken to task. Hudson v lioAendale, 2 H. and N, 575. Q 

(b) Lo-s from the inherent vice of the thing carried would include deteriora¬ 
tion of perishable articles, and also evaporation and leakage of 

liquids. {Tbtd } R 

(8) “ Fragile goods.” 

(rt) " Some goods require much moie tender handling than others, and the line 
of conduct which the carrier should propose to hiinse f is that which 
a prudent owner would adopt if he were in the carrier's place, and had 

^ ' to deal with the goods or animals under the circumstances and subject 

to the conditions in which the carrier is placed, and under which he 
lb called on to act ” GUI v. M. S. and L. By Co , L. B. 8 Q.B. 186 
(196). S 

(6) If the consignor wants that some special caro should be taken in carrying 
the animals or goods consigned, the Railway Company should be in 
formed of the same. Baldwin v. 1j. C. and S. By. Cos., L. R. 9 
Q.B.D. 582 (584 ) T 

(9) Goods left on Company’s premises without receipt—Liability for loss. 

In the case of certain goods left on the premises of a Railway Company without 
a receipt being obtained therefor, lusid, that the Company was not liable 
for the loss of goods in that condition, because no receipt was obtained 
by the consignor as p r the rules of the Company. 23 A. 367 = 21 
A. W. N. 107 U 

(10) Wagon defective—Liability of carriers. 

(а) English Law. 

According to the—, carriers bemg regarded as insurers of animals carriedas well 
as of goods, they are liable for all loss or damages except when caused 
by the Act of God or the King’s enemies, although occasioned without 
any actual ueligence on the part of the carriers. Forward v. Pittard, 
1 R. R. 142. Y 

(б) Indian Law. 

Semble :—A Railway Company will not be hold liable, if it has taken such care 
as a man of ordinary prudence wosld take to see that the truck is 
sufficient for the purpose intended. W 

*(ll) Non>liability as carriers. . 

Where goods have been lost after they had been marked by the railway authoA- 
ties, but before they had been weighed or loaded, there was no com¬ 
plete contract for the carnage of the goods, but mere negotiation for 
the same, and the company was not therefore liable as carriers under 
8. 72 of the Act. 1 8. L. B. 77. X 
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2.—** keBpottsIbiUty of Railway Administrations as carriers •'—(Continued). 

III.—DELIVEltY OP GOODS. 

(1) Notice of arrival of Koo^t. 

For provisions re -, see Buie 5 of the Rules for the warehousing and retention 

goods under S. 47, supra. ^ 

(2) Goods to be ready for delivery. 

(a) It IS the duty of a Railway Company, in regard to the goods which have 
reached their destination, to have the same ready for delivery at the 
usual place of delivery, until, the consignoe, in the exercise of due 
diligence, can call for and receive them, H B. 96. Z 

^ (6) It is tho owner’s duty to call for and remove them within a reasonab'e time 

(Ibui.) A 

(c) So, on proof of the arrival of the goods at tho place of destination, the burden 
* lies on the railway company to show that it ha i tho goods ready 

for delivery for a reasonable time after such arrival, notwithstanding 
the tmt thai proof had not been given of any application for delivery 

• by tho plamtiff within a reasonable time. (Ibid ) B 

<3) Goods to be exaimned by consignee while taking delivery. 

(o) It IS incumbeut on a consignee to examine the goods delivered by a Railway 
Company at the proper place and at the proper iimo, and ascertain 
whether they are in good order or not. Stewatt v. N. B. Ry. Co., 5 
Soss. Gas. (4th Series). 426. C 

(b) It no objection is intimated by him the presumption will bo that they wore 
delivered in good order. (Ibid.) D 

(4) Delivery of article. 

(a) Where an mticle is delivered to a carrier, that article and everything in 

or upon It IS delivered to him. Wallter v Jackson, 10 M. and 
W. 161. E 

(b) It IS the duty of the carrier to enquire what the article contains. (Ibid.) F 

(5) Delivery of goods on the platform. 

As to railways, the rule seems to be that its auty is to deliver on tho platform 
if the consignee is present, or, if not present, then to keep the goods 
safely for a reasonable time. 2 Hillard, 382, 557. G 

(6) Delivery within reasonable time. 

(n) In the absence of a special contract, the carrier is bound to dehver the goods 
within a reasonable time, Taylor v. G .N. Ry. Co., L.R. 1 O.P, 385.H 

(b) He IS not liable fur delay caused by circumstances beyond his control, such 

as an accident due to the negligence of another company having 
ruumiig powers over the line. (Ibid.) I 

(c) A contract to carry by a particular tram which usually arrives at sl certain 

hour, does not amount to a warranty that iho tram will so arrive, 
though the Company is informed that the object of the sender requires 
that It should so arrive. Lord v. Midland Ry. Co., L. R. 2 C, P. 
339. • J 

(7) UnreasonableMeiay. 

(a) The mere fact that the goods have not arrived as usual, because the com¬ 
pany bad altered its time-tables wiihout notice to the consignor, would 

be evidence of-. Bollandsi’. Manchester, Sheffield and Lincolnshire 

By. Co., 16 Ir.C.L. 660. K 
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(h) But the fact that a train Hrnves several hours after the proper time is 
prxma facie evidence of unreasonable dday in carrying gpods, and re¬ 
quires explanation from the Company. Roberts v. Midland By. Co., 
25 W.R. 323. • L 

(c) It IS a question of fact for the jury whether, upon the whole circumstances 
of the case, there has been unreasonable delay. See Browne on Rail¬ 
way Company, 299. * M 

• (d) If tho ordinary course of conveyance is departed from owing to the negligence 
of servant, this would be evidence of unreasonable delay. Wem v. 
Eastern By. Co , 1 L. T. N. S. 5. N ^ 

( 8 ) Delay—Effect. 

(a) A railway Company will be liable if animals or goods are unduly dcluyed, 
through Its negligence, to tho damage of the owner or oonsigneo. 
Robinson G.W. By. Co., 35L.J»C.P. 123. 0 

(L) But this responsibility does not attach to the railway Company, if the delay 
IS duo to causes over which it has no contiol, e.q., an obstruction on 
tho Itne caused by the act of God. See Biidden v. O'. N. By. Co., 28 
L.J. Ex. 51. P 

<)) Duty in case of absence, etc , of consignee. 

(a) If the consignee is dead, cannot be found or refuses to receive the goods, 

tho duty of the carrier is to secure the goods for the owner, and gene¬ 
rally to do what is reasonable under the circumstances of tho case. 
See Story on Bailments pp. .542, 544. Q 

(b) There is no general rule of law requiring a earner to give notice to the con¬ 

signor, but in some case" it may be reasonable, and therefore necessary 
that the carrier should do so. (Ibid) R 

<10) Refusal of the consignee to take delivery of the goods*. 

(rt) Oq the—, the carrier is not bound to inform the consignor of tho same* 
Hudson v. Naxendnle, 2 II. and N. 575. S 

(b) Though in certain cases it may be reasonable to inform the consignor of the 

fact of such refusal. (Ibid.) T 

(c) Where a consignee refuses lo lake delivery of the goods, the railway com¬ 

pany, prior to the despatch of the goods ^to the consignor, will have to 
wait for a reasonable time. 6', W. liij Co. v. Crouch, 3 H. and N. 
183. U 

(11) Consignee’s refusal to pay carrier's charges—Detention of parcel. 

S'nable —Whore a parcel is detained because the consignee rofus's to pay the 
carrier’a charges the parcel should betcept for a reasonable time at the 
place of delivery. Crouch v. G. W, By. Co. 27 L.J. Ex. 345. Y 

• » 

112) Time of delivery. * ^ 

(a) Carriers, after a refusil of the goods at the consignee’s addressi 
are involuntary bailees, and are only bound to act with reaironable 
care and caution with respect to the goods. Hengh v. L, and N. W- 
By. Co., L.B. 5 Exch. 51. W 


20 


• • 
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(6) Where there ib do special contract as to the time of delivery, it must be 
, within a reAsonuble time ; but if the ourner has ustd ordinary dili¬ 
gence to prevent delay, there is no liability on the carrier’s part for 
f delay from accidents or causes beyond the control of such carrier. 
Taylor v. O.N. By, Co., L E.K. p 385, X 

(18) Amount of time allowed to the consignee to unload and remove his goods. 

The—, and take delivery of the same depends on the circumstances of each 
case. Coxon \. N.E.Ry. Co. ,{No. 2), 4 By. and Ca. Tr. Cas. 2^4. Y 

(14) Place for delivery. 

(a) It IS part of the duty of the carrier to provide n. piopor place for delivery. 
Ii(X)th V. N. E. fly. Co., L.B 2 Ex. 173, Z 

, (6) And the c^rrior is liable to a loss arising] from neglect to provide a proper 

place. {Ibid.) A 

(15) Station-master, agent of Rfiilway Company. 

(а) A sta 1011 master is the agent of the railway Company for the delivery of 

poods. Wright v. L. and N.W. By. Co., L.B. 10 Q B. 298 (301). B 

(б) So, a station-master who assents to some other mode of delivery than the 


usual one, will hind the railway company thereby. {Ibid.} C 

(16) Misdelivery. 

{a) A carrier is hable for—See Browne on Railway Company, p. 298. D 

(6) But acarr or is not liable if he acts in the usual coutse of business and in 
accordance with hi-, instructions. {Ibid ) E 

(17) Railway Company will be liable for misdelivery of goods- 

(a) A—. Stephenson v. Hart, 29 B.R. 602. P 


(6) The action of a station-master who, without making enquiry of the consign¬ 
or, delivers the goods to a wroug person, who had a name very 
similar to that of the real consignee, amounts to a wilful misconduct 
for which the railway company will be held liable. Hmoie v, G,W. 
By. Co., 37 L T. 186. G 

(18) Railway Company, when not liable for misdelivery of goods. 

{a) Where a railway Company is forced to deliver the goods to a wrong person by 
reason of the directions of the consignor, it will not be held liable for 
misdelivery < f goods. Me Kean v. Me Ii'or, 40 L.J. Ex. 30, H 

(6) So also, when the railway Company delivers the goods through an insuffi¬ 
cient address and without any fault on its part. Cal. By, Co, v. 
Hunter, 20 Bess. Cas. (2t,d senes) 1097, I 

fc) So also, lor a misdelivery through a forged order without negligence on the 
company’s pai^.. Hengh v, L. and N W. By. Co., L.B. 5 Ex. 51. J 

(19; When non-delivery is excused. 

(a) The carrier is excused where there has been loss by the act of God, by 
• apublic enemies, or by reason of inherent defects, or where from the 

nature of the goods they are liable to pocu lar risks, and the carrier 
has taken all prop-‘r precautions against them, or where the right of 
stoppase in transit is duly exercised. See Story on Bailments 
574—6, E 
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{b) Where the carrier by mistake advises the cofisigtiee that certain goods have 
arrived when they have not in fact arrived, the carrier if not estopped 
from explaining the mistake, and cannot be made liable for the non¬ 
delivery of the goods. Carry. L. and iVJF. liy. Co., I?.R. 10 C P. 307. L 

(20) Action for non-delivery of goods. 

Action for nou-delivery (owing io a carrier’s negligent e) is bounded on contract 
^ and not on tort. Flennng v. ilf. S. and L. Ky, Co., L.R. 4 Q B.D. 81. M 

IV.—DAMAGES, 

Damage for breach of contract to carry goods—Notice. 

(a) The damages recoverable for breach of contract to cairy goods, must be 

such as may be reasonably supposed to have been in the contempla¬ 
tion of the parties at the time they made the contract as the prob¬ 
able result of the breach of it. Hopie v. Midland Hy. Co., L.R. 8 C.P. 
131 (137). . N 

(6) Notice, that if the goods do not arrive m time they will be thrown upon 
owner's hand'*, is not such a notice of a lucrative contiact by the 
owner as to enable him to recover his loss upon the contract. Horne 

V. Midland By Co., L.R. 8 C.P. 731. D 

(c) Labelling goods as “ tiaveller’s goods-deliver iinraodiately’’is not notice 
to the company of the purpose for which they are wanted, so as to 
enable the consignor to recover damages for th*- detention of a travel¬ 
ler. Candy v. Midland By. Co., 38 L.T.N.S. 216 P 

(2) When special damage can be recovered. 

Where the object lor which the goods arc forwarded is expressly brought to 
the notice of the company, cr can reasonab'y be inferred by it, it is 
liable for damages natunally resulting from failure of the object. 
Simpson V, L, and N. W By. Co., 1 Q.B.’D. 274, (J 

(3) Special damage when not recoverable. 

{a) Where goods are to be applied to a particular object not known to the 
company, damages which have arisen from failure of the object can¬ 
not be recovered. Hadley v. Buxendah, 9 Ex. 341. R 

(b) Where the Company undertakes to carry goods in waggons of a certain kind 

and the consignor does not deliver the goods to the company because 
the waggons are not provided, but sells them on the spot, ho cannot 
recover the difference between the price at the place where they were 
sold and the place to which they were to have boon carried, there 
being nothing to show that the goods might not have been sent on 
by other means. Irvine v. Midland and Gt. W. By. (Ir.) Co , 6 L.R. 
Ir. 56. • a 

(4) Loss of contract. 

■ 

Nor can the owner recover damages he suffers, by reason of the failure of a gpn- 
tract with a third person to whom he has sold his goods. Home v. 
Midland By. Co , L.R. 8 C.P. 131. T 

(5) Hotel expenses. 

Nor—, in waiting for the goods. Woodyei v. G. W, By. Co., L.R. S C.P. 318. U 
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(6) Persooal^ expenses. • 

But he 18 entitled to his —in inquiring for the goods. ITales v.L, and N.W. Ry. 
tOo , 4 B. and S. GO. Y 

<7) Action for loss of goods—Damages 

(a) In an action for the loss of goods, the damages are, as a rule, the market 
vhlue at the time and place where they ought to have been delivered. 
See Browne on|Thc Law of Eailway Companies, p. 301. ^ W 

{b) If there is no market value, tlic price at the place of manufacture must be 
^ taken as the measure, together with the cost of carnage and a reason, 

able sum for imported profit. 0 Hnnlan v. Ot. W. Ry. Co.- 
34 L. J. Q. B. 154. X 

• (c) If this test does not apply, the value must be taken to be the priee at which 

the owner has actually sold them under a contract. See Francev, 
Gandnt, L.B 6 CJ.B 199. Y 

• (d) Or the price at which the best substitute for the goods could be supplied. 

livnde V. Liddell, L.R. 10 Q B. 205. Z 

(c) It appears not to be clearly settled whether, where there has been delay 
in delivery, and the market price has fallen in the interval between 
the time wheu the goods ought to have been delivered and the time 
when they are dcZivcrcd, the difference in pnee can be recovered. In 
the case of carriage by sea such damages cannot be recovered. The 
Parana, 1 P.D. 452 A 

(/) On the other hand, in the case of land carriage, the authonlies appear to 
show that damagc.s for depreciation of market price can be recovered. 
lVtls(m V. Lancaskue find Votkshife Ily. Co , 9 C.B.N. S. G3. B 
(l/) Where the Compauv enters into an independent contract with a carrier to 
carry goods which are lost, the company is not liable for the costs of 
an action to recover the goods brought bv the owner against the carrier. 
pnrandnle v. L.C. ami D By. Co , L.R. 10 Rx. 5. C 

V.—CONTRACT TO CARRY—SUTl’ TO BE BROUGHT AGAINST WHOM. 

(1) Carrier contracts with owner of goods. 

In the absooco of special circumstances, the carrier’s contract is with the per¬ 
son lu whom the property in the goods is vested. See Browne on 
Railway Company, p. 290. D 

<2) Who must sue under contract to carry. 

(a) Thus, where goods arc dehve'od to a earner for a purchaser under a valid 

contract for sa’o the corisiguee is the proper person to sue whether he 
has rommatedbira or not. Dutton v. Solomonson, 3 B. and P. 682. E 

(b) This general rule may be varied by a special contract by the carrier that 

he will be liable to the consignor. Dams v. James, 5 Burr. 2680. P 

(c) If there IS no valid contract between the consignor and consignee, the con¬ 

signor II the peison to sue, and tie consignee cannot sue, though he ' 
may have appointed the carrier. Combs v. Bristol and Exeter By. Co. 

3 It. and N, 510, Q 

<3) Oooda sent on approval. 

Where the goods are sent on appioval, the consignor is the person to sue. 
•Swatnv. Skepheid, 1 M, and Rob, 223, H 
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2.—** RespoasibiUty ot Railway Adwlalstratlons as carriers**— (CorMmted). 

VI.—LIMITATION OF SUITS. 

LIMITATION OF SUITS FOE LOSS 0^^, OE DAMAGE TO, 
OE NON-DBLIVEEY OF GOODS. 

I —Art. 30, Limitation Act (IX of 1908;. * 


Description rf suit. 


Period of Limita- Time frofti which period 
iioD. begins to run. 


Against a earner for componsa-j One } ear. , When the loss or injury occurs, t 

tion for losing or injuring | I 

goods. 


N.B. —The limitation w<s reduced from two ve.irs to one by Act X of 1899, S. 3, 
which came into force on the 1st mIv, 1899. 

♦ 

(1) Scope of article 30. 

(a) Art. 80 of Act XV of 1877 applies only to .suns for comrensation for loss of, 
or damigo to goods arisins; fiom malfoasiinco, misfeasance or nonfeas- 
anee independent of contract 3 M. 107(110) I 

{h) Act X of 1899 provides that “ no ‘u>ts shall be instituted aeaiii&t a common 
carrier for the loss of, oi injury to, goods entrusted to him for carnage, 
unless the notice in writmg of the loss of or injury has been given to 
him before the institution of suit, and within 0 months of the time 
when the loss or in jury first came fo the knowledge of the plaintiff.” J 

(2) Suits for compensation for non-delivery of goods-Onus probaadl. 

(«) (i) Whore in a suit for compensation for rion-delivory of goods entrusted 
to a carrier by railway, the defend.ant pleads limitation under Art. 39 
of tho Act of 1877, the burden of proving that the goods wore lost lies 


on the defendant. 7 B 478. K 

(ii) Mere non-delivery is no proof of loss (Ibid.) L 

(ill) If there bo no such proof the suit will be governed by the Art. 49 or 
ll.'i of Act XV of 1877. {Ibid.) M 

(b) See 12 C 477, which was a case ef non-delivery of goods by a carrier and in 
which a decision similar to that in 7 B. 478 was arrived at. N 


(c) A contract made with a Railway Company for delivery of goods at a station 

on another line belonging to a different Company should be regarded as 
an entire contract made with the first Company alone, and not 
with that Company as Ihe agent qf the second Company, through 
whose stations the goods were to be sent. A suit against the latter 
Company, therefore, not being founded upon contract but based upon 
tho alleged negligence on tho part of such Company, would fall witlj^- 
in the Limitation Act, Art. 30, Schedule II. 3M. 5ft0. 0 

(d) But if the action weie for non-delivery or short delivery of goods founded 

on a crmtract. Art, 115 and not Art. 30 of Act XV of 1877 will apply, 
(Ibid.) and 6 M. 388; 7 B. 478 ; 12 0. 477. P 
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2.—••RispoasibnityotRailway Administrations as carriers ••--{Cmtinmd). 
VI—LIMITATION OJJ SUITS-(Oontmued). 

LIMITATION OF SUITS FOB LOSS OF, OR DAMAGE TO, 
OR NON-DELIVERY OF GOODS—(Crniinued). 

I.—A|t. 30, Limitation Act (IX of l908)—(Coftcluded). 

(3) Lobs of monesr* 

(a) A suit for compensation of money in specie despatched by rail, is governed 

bj Art. 30, Act XV of 1877. 19 B. 166 (reversing 17 B. 723). Q 

(b) Where a box, containing rupees sent uninsured by a railway, was lost m the 

transit, a suit to recover the amount so lost was held governed by Art. 
80 and not by Art. 115, Limitation Act. (Ibid.) R 

(4) Date of loss—Barden of proof. 

(а) The mere fact of non-delivery of the goods on a certain date would not 

* give 1 tse to the presumption that the loss occurred on that date. 7 

B, 478. S 

(б) To have the benefit of Art. 50 of Act XV of 1877 the carrier has to prove 

• the actual d^te of the loss, provided the pLintiff has given pnmo facte 

evidence that his suit is not beyond the period of limitation prescribed, 
{Ibtd.) 1 

li.-Art 31, Limitation Act (IX of 1908). 


Description of suit. 


1‘eriod of Tjimita- ' Time from which period 
tion. I begins to run. 


Against a carrier for compensa¬ 
tion for non-delivory of, or 
delay in delivering goods. 


One year. 


When the goods ought to be 
delivered. 


NB-(l) The limitation was reduced from two years to one by Act X of 1899, 
S. 3, which came into force on the 1st May 1899, 

N B.— (2) The words ‘ non-delivcr\ of” introduced by Act X of 1899 have 
settled the controversy on the point. Foi conflict of opinions prior to 
1899, see 3 M. 107 and 240 , 6 M 388, 7 B. 478 , 19 B. 165 and 12 C. 
477. 

(1) Suit for non-delivepy of goods. 

Ari,. 115 IS applicable to a suit against a railway Company by the consignee of 
goods (not sent on sample or for approval) for compensation for non¬ 
delivery, as the consignor contracts with the company as agent for the 
consignee and the property m the goods passes to the consignee on 
delivery to the Company. 5 M. 388. But sec 4 Bom, L.E. 477. U 

(2) Saits against railway Company for non-delivery of goods. 

(a) CALCUTTA AND MADRAS HIGH COUHTS, VIEW OP. Y 

(i) Suits against railway for non-delivery of goods is not regulated by Art. 31.Y1 . 
^ (ii) Following the decisioifof the Calcutta and the Madras High Courts, such 
stits must now be brought within one year from the date when the 
goods ought to have been delivered, provided there was no contraot 
between the plaintiff and the Bailway. Yf 

(iii) or, if there was such a contract, within 3 years under Art. 116. X 
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^•—**Re8ponslbWty ot Railway Administrations a^ carriers’*— {Cmimmdi. 
VI.—LIMITATION OH SUITS—(ConcZ«ded). 

LIMITATION OF SUITS FOE LOSS OF, OE DAMAGE TO, 
OE NON-DELIVEEY OF GcOOm—{GoncUded). 

II>—Art. 31, Limitation Act (IX of i908)— ('Co»icZw|?ed;. 

(6) Bompay view. 

A suit for damages for non-delivery of go'-ds is governed by Art. 31 and not by 
Art. 115, Limitation Act., because such a case is spdbially provided by 
Art. 31. 26 B. 562=4 Bom L.B. 447. ' Y 

N.B.—In the course of the judgment in the above case, Fzilton, J. said—‘‘ Wo 
entirely'agree in the reasoning of Baj/lei/, C.J,, m 19 B 166, and hold 
that the Legislature having now re-enacted by Act X of 1899, Art 31 
m a form rather more comprehensive than before, there can be 
no reason for not giving effect to what appears to be the maihfost 
provisions of the Law. Had this amendment been made at the time 
we think it probable that the dif&cuMies felt by Justice Fnrran as to 
the effect of Art. 30 would not have arisen. It is clear that this is a 
a suit against a ca'rier for compensatiou. Art. 31, therefore, applies 
and not Art, 116, which only applies to suits for compensation for 
bleaches of contract not in writing registered and not specifically 
provided for in the Act.” Z 

(c) Punjab view. 

(i) Art. ‘11 of Act XV of 1877 as amended by Act X of 1899 governs suits 

agaiiisii a Hailway Company for compensation for non delivery of goods 
wnether the failure to deliver w.is tortious or was duo to a breach of 
eon-iact. 108 P.R 1900 (P.B.) = 2 P.L.R. {1907) = 39 P.W.R. 1907. 
{19 B 165 and 26 B. 662, F.; 3 M. 107, 240; 12 C. 477, dzss,). A 

(ii) Art. 49 v-as hold to be inapplicable as there was no wrongful conversion 

by the Railway Comp-mj, since the course wh ch it adopted of selling 
the g ods was one expressly authorised by the Railway Act, 1890. 
{Ibtd.) B 

vii.-stoppactE in transitu . 

N.B.—For notes on—, see notes under S. 57, swpta. 

(1) Stoppage In transitu 

All unpaid vendor has the right of stopping the goods as long as they are in 
trnnsitUf in the event the vendee’s insolvency. See Brown on Rail¬ 
way Companies, p. 299. 0 

('2) Right lasts as long as caprlage lasts. 

(а) W’heretho goods are delivered to a carrier as such, the right of stoppage 

continues as long as the goods are in his possession as carrier, whether 
the earner is nominated bv the pmjehaser or not, and whether the 
destination of the goods is known by the _ vendor or not. Ejc parie 
Cooper, tn re Maolaren, 11 Ch.D. 68. D 

(б) The fact that the goods are carried to tboir destination and there warehouse 

by the carrier or his agent, does not defeat the right of stoppage, if 
there is nothmg to show that the carrier or his agent has become 
the agent of tne purchaser, Ex parte Barrow m re Worsdell, 6 Ch. 
D. 783. ® 
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2.—**^espottslblUty oiRailway Administrations as carriers*•—iCmhnmd). 

VII.—STOPPAGE IN TRANSITU—(Conelvded) 

(3) Pupehaser refusing the goods when delivered. 

Whft,’e the purchasor refuses the goods when delivered to him, the right of 
stoppage remains. Bolton v. Lancashire d Yorkshue By. Co., 

Ci.B. 1 C.B. 431. F 

(4^ Where right of stoppage ceases. 

The right pf stoppage is gone when the transit prescribed by the vendor is at 
end, and the goods hsve beep delivered to the purchaser or his agent 
whether they have reached their ultimate destination or not, See 
Merchant BanHng Co. of London v Bhoan.e Bessemei' Steel Co., 

* 5 Ch. J). 205. Q 

(5) Transfer of property in goods. 

, (a) The right of stoppage over the goods is gone wheu the purchaser transfer¬ 

red the property in the poods to a bona fide purch,isei for good co isi- 
deratiou whether such consideration be past or not. Leark v. Scott, 

, 2 Q.B D. m. ' H 

(5) But if the original vendor gives a vali 1 notice to stop during the transit, 
though after the sale of the goods to a sub-purchasci, ho will be en¬ 
titled to be paid out of the unpaid puichase-money payable by the 
hub-purchaser. *Jjcpm te h’-tlk, la re Kiell, 14 Ch. J). 146 I 

VTTT —WANT OP AUTIIOBITY TO CONTRACT, 

Want of authority to contract. 

Whore plaintifl’s agent at T consign.s goods to him at B, but before the con¬ 
signment re.tche.s B, plaintiQ caused the goods clerk at II to telegraph 
to the station-master at B asking him to send on the consignment to 
11, which IS not done and plainiill sues for non-doli\ory of the goods 
at H, the plamtifl's pi posal for the re-booking of the poods having 
been made to a wrong and unauthorised person ( he goods clerk), the 
acijeptancoof it by the latter does not constitute a valid contract si as 
u, bind the By. Co , and the plamtifl’s suit based on such a contract 
must fail. 27 B. 12G , 4 Bom L R 8S0. Cm ton v Groat Western 
By Co., (85H), 27 L J Q.B. 675, R J 

IX.—WANT OP PRIVITY OP CONTRACT. 

(1) Contract—Want of privity—Carrier -Two companies—Loss—Remedy. 

Plamfiff delivered jute to the I.fJ.S.N. Company at Serajgiinge for the delivery 
at the E.B. Ry, Co’s station at Sealdah, where freight was payable 
on delivery and was so paid. A portion of the jute was not delivered, 
and a suit to recoivo its value was brought against the E.B. Ry. Co. 
Held, that the suit could not be dismissed on the ground of want of 
privity without further investigation. 17 W.R. 210. K 

(2) Reference by Small Cause Qourt-S. 22, XI of 1866 - Inferences of fact—Pri¬ 
vity of contract. 

What a Small Cause Court is required to submir. under S. 22, Act XI of 1865, ’ 
c 18 not, whether, upon the evidence sent, the Judge is right in the 

conclusion oome to, but some question of law or construction affect¬ 
ing the merits. It was held that in this case the Judge was capable 
of inferring tiie absence of privity of contract between the parties. 18 
. W. B. 145. r 
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2.—** Responsibility otRailway Administrations as carriers '’— (C<Ati'nucd). 

X.—JURISDICTION OF GOTJRTS. 

Breach of contract to deliver—Jurisdiction. ' ' » 

{a) An action for broach of contract may be brought ciiiher m tho place whore 
the contract is made or in the pLico of its porformaice, and in either 
case tho causa of action arises wholly. 1 ]\I. 375. M 

(6) Plaintiffs contracted at Cawnporo with the F. T.Ry, Ccj. to deliver goods 
at Msdras. Tho E.T.E^v, Co. does not run into the jurisdiction of 
• the Madras High Court On default mndo by tho Railway Company 

in delivery of the goods, the plaintiffs sued them in the Madras High 
Ciiurt for damages for breach of contract without obtaining leave to * 
sue. Held, that tho broach having taken place at Madras, the c.uiso 
of action had wholly acisen within the jiinsdictinn of the High Court. 
{Ibul) (10 B.L.R. 4G1 ; VaiKfhau v. Weldon, Ij R 10 C.P. 47, F.) N 

XT.—PORT TRUST CIUROES. 

« 

Sb. 38, 69, Presidency Small Cause Courts Act-Re-hcaring—Miscarriage or 
failure of justice—Case stated for the opinion of the High Court 

Where a party prays ^or a cass being sUted to the Hiyh Court, but subse¬ 
quently withdraws, and tho judgment of the Cnirtis fin illy ag.iiiist 
him, he ought not to be griuitcd a rc-hearing, unlc''S th“ro was mis- 
ca'iiage or failure of justice. An ernmoous view of the law as to the 
fact of the case is not miscarnago or failure of justice. 17 B. 14. 0 

XTI.—NEGLirrENCK 


(1) Negligence. 


[a) —consists m the omitting to do something which a reasonable min 
would do, or in doing snnething that a reasonable man would not d i, 
in either case unintentionallj causing imiffehicf to another. Dlyth v. 
The Birmingham Water WmlisGo , ‘25 L J. E«h, 212, cited in 12 
Bom L. R. 73 (34). p 

(5) “ Negligence will not he a ground of legal liability unless tho party whose 

conduct IS m question is already m a situation that brings him under 
tho duty of taking care. 12 Bom. Tj.R 73 (84). Q 

(t) “ Tho definition of negligence is the absence of care according to the circum- 
st^mces,” Per Willes, J., Vamjhan\. Tuff Vale By. Co., 5 H. and N. 
679 (687). ' R 


(d) “ The confusion seems to have arisen iii using the word “ negligence ” as 

if It were an affirmative word, whereas, in truth, it is a negative word, 
it is the absence of such care, skill arjji diligence as it was the duty of 
the person to bring to the perform.ance of tho work which ho is said 
not to have performed ” Per Willes, J., in Grill v. Oen Iron-Screw 
Colliery Co., L. R. 1 C. P. 600. • ^ 

(e) Negligence depends ou the oircumstances of each case. Ford v. L and S. TV. * 

By. Co., 2 F. and F. 730 (732). ^ 

(f) Negligence is a question of mixed law and fact. Met. By. Co. v, Jackson h. 

R. 3 App. Cas. 193. . ' ij 


21 
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2.—*‘ke8poaslbinty of Hallway Admlnisintioas aa canlen**~-lOmuiludedi. 
XII.—-NEGLIG^CE—(Cojwltwfed). 

(g) “ It IB not, in many cases, practicable completely to sever the law from the 

facts.” (Ibid.) ^ 

(h) '* TLe Judge has to say whether any facts have been established by evidence 

from which negligence may bo reasonably inferred ; the jurors have 
to say whether, from those facts when submitted to them, negligence 
cnght to be inferred.” Per Lard Cairns in (Ibid,) W 

(2) Negligence—Liability for injury. 

A Railway Company is liable for injury sustained to goods committed to its 
care, if it has been guilty of gross negligence, Bourke 0. S. 89. X 

(3) Negligent conduct of railway servants. 

Whore, for want of bestowing due care, loss results, it is immaterial whether 
the negligence bo imputable personally to the bailee or to his servants 
or agents. Per .Laid Campbell tn Barney v. Richardson, 3 E. and B. 
144 (166). Y 

(4) Person liable for the consequences of an accident, when. 

A person may be liable for the consequences of an accidout resulting from his 
own negligence in combination with other causes which he did not 
contemplate. Lynch v. Nurd%n, 1 Q. B. 29. Z< 

XIII.—SENDING GOODS OF A DANGEROUS NATURE. 

Railway Company not bound to examine every parcel. 

(a) It is not the duty of a Railway Company to search every parcel which 

every passenger carries with him. 28 C. 401 (P.C.)~2S I. A. 144=5 
C. W. N. 449. & 

(b) It is the duty of a railway company to prevent dangerous looking goods 

being cattied. (Ibid.) 

N.B. —Sec also notes under S. 59, supra, and S. 107, in/j a. B 

72. (1) The responsibility of a railway administration for the loss, 

Measure of the destruction! ordeterioration 2 of animals or goods 3 

hty'of a rafiway^ad- dfclivcced 4 to the administration to be carried by 

ministration as a railway ® shall, subject to the other provisions of 
carnei of animals a , i i <■ i 

and goods. this Act, be that 01 a bailee under sections 152, and 

161 of the Indian Contract Act, 1872 3. 

(2)7 An agreement purporting to limit that responsibility 8 
shall, in so far as it purports to effect such limitation, be void, 
unless it— 

* (u) is in.writing signed 8 by or on behalf of the person sending 

or delivering to the railway administration the animals or goods, and 

(b) is otherwise m a form approved by the Governor-General 
in Council. 
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(3) Nothing in the Common Law of England or m the 
Carriers Act, 1865, regarding the responsibility of common carriers 
with respect to the carriage of animals or 'goods, shall fliffect the 
responsibility as in this section defined of a railway administration, 

(Old Acta). 

ActIV of 1879....S. 10. 

Act XVIIT of 1864.... S. 11. 

, (Notes). 

General. 

(1) Liability under Act lY of 1879, S. 10. 

(а) The intention of the Leginli^ture in enncting S. 10, Act IV of 1879, would 

appear to have been to define the liability of carriers by railwa;^ as 
identical with that of bailees in S. 152 and S. 161 of the Contract Act. 
97 P.R.1886. • • C 

(б) Under the enactment contained in S. 10, Act TV of 1879 (S. 72, Present 

Act), a earner by railway is not subject to the common law liability 
of comnwii carriers. {Ilnd.) . D 

(c) After the passing of the Bai way Act of 1879, the liability of carriers in 
India, including carriers by Railway, was held to be not limited to a 
liability for negligence, but was held to be a liability as insurers of the 
goods delivered to them. 18 0,427 (442). B, 

(2) Liability under Railway Act, 1890. 

(а) The Railway Act of 1890 reduces the responsibility of carriers by railway to 

that of a bailee under S. 152, Contract Act, but this does not affect 
the law relating to common carriers as such, lajing down this liability 
as insurers on non-delivery. 18 C. 620 (P.C.) = 18I.A. 121. P 

(б) Apart from any special contract, the responsibility of a Railway Company 

for the loss, or deterioration of goods is declared by S, 72 of the Act 
to be that of a bailee, as defined in Ss. 151, 152 and 161, Contract Act, 
8 M.L.J.85 (89;. G 

(c) The liability of a Railway Company for loss of goods delivered to be earned 

by them is, subject to the Provisions of the Act, that of a bailee 
under the Indian Contract Act. The plaintiff need not prove how the 
loss was caused ; he must only show, in the first instance, the alleged 
loss or deficiency, and then, in the absence of proof by the company 
of any special grounds for exemption, the latter will be liable as bailees. 
17 M. 446, a 

(d) It is for the Company to show that the loss occurred under circumstances 

which would exempt a bailee from responsibility. {Ibid.) I 

(3) Object of seotion—Injury caused by gross negligence not within section. 

(a) Under the common law, a carrier might, by special contract, protect him* 
self even against loss or injury occasioned by the gross negligence of 
himselfsor his agents. Austin v. The Manchester Sheffield and 
Ltncolnsfewe By. Co., 16 Q.B. 30; Chy^pendale v. The Lancashire 
and Yorkshire By. Co., 21 L.J.Q.B. 22 and 3 B, 96 (106); Peak v. 
North Staffordshire Railway Company, 10 H.L.C. 4^3, g 
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w 

(6) The object of S. 11, Act XVIIT of 1854 ICf. present section), therefore, 
^ appears to 4iavo been to fetter Railway Companies thus far in their 
povver of contrseting as to preclude them from being able by any 
(j stipulation to escape from liability for loss or injury to goods caused by 
gross negligence or misconduct of their agents or servants, K 
3 U. 96. 

^4) ProvlBlons of this section. 

(a) The-arc quite clear and free from all atnbigiiitj', and it is not open to 

any Court to take a ease out of the provisions of the Statute when the 
c,ase clearly falls within those provisions. 18 A 42. L 

(b) The-—-are not fulfilled by the sender merely giving an account of 

the (jUantity and description of the goods delivered for carriage when 
requited to do so by the booking clerk. 5M 208. M 

(5) Scope of section <- 

This section embodies the general common law with regard to the responsibi¬ 
lity of carrieis, ubieh is that, when goods aie delivered to the Rail- 
w,iy to bo earned, they bpcomc liable under the law like any other 
bailee. 31 C 9.51 =8 C.W.N, 725 N 

(G) Common Law of England. 

The Common Tjaw, which came to govern the duties and liabilities of common 

carrier throughout India, was the-. (See 18 C 6201 The effect 

of that law, as regards railways, is restricted by this section. 17 B. 

417. 0 

(7) Injury caused by gross negligence, not within section. 

Under this section, notwithstanding .any contract, or notice, the Railway 
Company shall slwajs be li.able for anv loss eaused by gross ncg'i- 
gcnce o<* misconduct. In effect, it restrains the Company from 
limiting their liability with regard to ordinary goods, beyond gross neg¬ 
ligence and misconduct , they, however, may with the consent of the 
Oovernirient, limit their liability for their loss ar-singfiom other 
reasons than gross uigleet. Pet Peacock, C /. in 4 B.L.R. 97 (O.C.) P 


1 ( 8 ) Ss. 72 and 80 

-referred to, in the judgment in 15 C.P.L.R. 116. 

I.-—“Loss, destruction.” 


Q 


(1) ‘’Loss, destruction,” scope of the expression. 

The words “ loss, destruction ” etc., m S. 75, infra, include loss CrtUtcd by (he 
criiiimal misappropriation of the parcel by a servant of the railway ad¬ 
ministration iff charge thereof. 19 B. 159. R 

(2) ‘Loss or injury’ in Sec. 1, English Carriers Act, 1830. 

^ The words-have been held to include the following:— 

(а) A lots of season or market, Wilsons, h. and Y. By. Co., 9 C.B. (N.8.) 

G32 (cited in 21 M. 172). g 

(б) A loss that occurs when 'goods have been negligently taken beyond their 

plapo of destination. Morntt v. N. E. By. Co., 45 L. J Q. B. 289, 
, ^(Referred to m 7 B. 478). T 
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L—*‘Lo 88, de8tructioa (Concluded), 

(c) A temporary loss resulting frorfl misdelivery. Mdlen v. BrascU,f\Q Q. B. 

D. 142 preferred to in 7 B. 478). 0 

(d) Loss must be a loss by the carrier and not simply a loss by the owner in 

consequence of the non-dolivery oi the article in duo ^inio. Hearn v, 
L. and S. W. Ry. Co,, 10Ex. 793, (Referred to m 19 B. 159). Y 

J .—“ Deterioration.” 

(1) ‘Deterioration,’ meaning of. ' 

(n) The word‘^dctei location 'imports the becoming rednoed either in quality 
or in value (see the Standard Dictioiiaij). Per Snbtavumiya *4ii/rtr, J, 
‘21 M. 172 (176). ' ' W 

(b) Deterioration mu«t be such as is caused by the default of lailway. (Ibuh) X 

(c) The woid deterioration is wide enough to cnvtrii falling off iii the value of 

the goods due to their not having been delivered in time to enajjle 
the pl.iintift to take advantage of the spec.al m.irket va ue which 
would have been available during a certain festival at a certain place, 
8 M. L J 85 (89). • Y 

((/) The plaintiff, a cap manufacturer, sued the defendants toi damages caused 
by the improper delaj in delnciing some c olli The plaintiff had 
bought the article with a view to make Jbirito caps for sale during 
tbe spring se.ison cf the \oar, bur owing to the doiay in transit, tb6 
p'aintifT was unable to sell or use any parr of it or manufaeturo any 
part of It into caps for sale in that season. Referring to the fall 
111 the value of the cloth that could bo shown to have taken place 
in consequence ot the same arriving ai a time when it was less in de¬ 
mand and less capable of being applied to an iniinidiato use, 
IFiffurr/is, IVilU'H and Keating, JJ , spoke of it as “ detorioiation, ” 
and those learned Judges as well asBjlos. J., he'd that, in respect 
of such fall the same bciiig the diicct rnd natural result of tbe delay, 
the carrier Wrts liable oven in ilio absence of notice of the purpose for 
which the article was sent U'l/.ioii v. Jjancathirc and Yorkshire 
Ry. Co., 30 L.J.C P. 232 (cited in 21 M 17‘2, 175, 176) Z 

(c) Damage to catrle earned by the negligent conduct of the lailway company 
in not suppljing water, would probably bo included in the term 
“dtteriurainn.” Allday \. G. W. Ry C<> , 5 ll. and S 903. A 

(/) The term does not refer to damage duo to iheir inherent vice. Kendall v, 
L. and S. TP Ry. Co., L. R. 7 Ex. 373. B 

(g) Where a bullock is killed while attcmpiingsto escape from a truck, the rail¬ 

way company is not liable. liloiee} ». G W. Ry. Co., L.R. 7 C. P. 
655. ' C 

(h) So also when damage to goods is due to»their ordinary wear and tear. 

irt/son v. L. and Y. R. Ry. Co., 9 C. B. (N. S.), 632» D 

(2) Case of destruction or deterioration of goods. 

(a) Where it is a case of destruction or deterioration of goods bailed, the ques¬ 
tion of onus detends on the nature of the accident. 22 A. 164 (167). E 
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2,—** Deterioration *’-(Concludedi. 

(6) If it is one which, in the ordinary com se of events, would not happen to 
goods of the^ind in question if used with oi dinary prudence, then it 
'' lies on the bailee to account for its occurrence, and thus to show that it 
^was not due to his negligence. {Ibid,) ^ 

(c) Otherwise, it w for the bailor to give some evidence of negligence. (Ibid.) 0 

3.—“Goods. ” 

« 

Applicability of the section. ' 

This section is applicable to the luggage of a passenger, whether in change of 
the passenger or of the railway servant, if it has been booked and re¬ 
ceipt given for the tamo as required by S. 74, tuft a. 56 P R 
1897. H 

i 

‘ 4.—“Delivered “ 

' DeliveFed ' scope of term. ^ 

* The word delivered in this sec.ion, refers to a physical event, an important 
element of which is, that whatever is delivered passes from the physi¬ 
cal custody of one man to the physical custody of another. It is 
devoid of any legal significance. 31 C. 951=8 C.W.W. 795. I 

S.— “ To be carried by the railway. ” 

(1) Applicability of section. 

ia) This section applus only to cases in which animals or goc ds are delivered to 
be carried by railway. J 

(5) Hence the provisions of the Contract Act as to bailments generally apply 
to cases in which animals or goods are received by a railway company 
as warehousemen, or in a similar capacity. K 

(c) And such provtsions can be modified by special contract. L 

(i) Responsibility of carrier ceases, when—English Law. 

(a) Under the English Law, if the consignor of animals or goods had, or by 

watchfulness might have had. an opportunity of removing them, the 
responsibility as carriers comes to sn end. Shepherd v. Bristol and 
Exeter P.y Co. , 3 Ex. 189. H 

(b) it the se'vant of the consignee being unable to drive away cattle, has 

them put into pens by the company’s servants, the company’s 
liability as curriers is, it seems, theniat an end. {Ibid.) N 

6.—“ That of bailee .... 1872. “ 

*'ailway administration, rlsponslbnityi of, as bailee under Contract Act. 

The English common law rule, under which common carriers are held liable as 
insurers of good« against all risks except the act of God or the King’s 
enemies, is not now in force in India. In oases not met by the special 
provisions of the Act relating to railways and oarriern, the liability of 
carriers for loss or damage to goods entrusted to them is prescribed 
by Ss, 151 and 152 of the Contract Act. 3 B. 109 (dissented from in 
10 0. 166 ; 10 0. 210; 18 C. 427. 620 (P.C,). 0 
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6.—••That oi battee,.. .I872’*— [Concluded), t 

<2) Ovdlnary liability of Company unden 9.152 of the Contract Act—Theft of goods 
on railway. 

In the absence of special provisions in Acts relating to Railways and Carriers, 
the liability of Carriers is that prescribed by S. 152 of the Contract 
Act. So, where goods consigned to the Company mere plundered by 
robbers daring the journey, the Company was permitted to prove that 
the robbers were not the Company’s servants or agents, and that they 
had taken reasonable care of the goods. 3 B. 100 (119). P 

^3) Care to be taken by bailee. 

In all cases of bailment'the bailee is bound to take as much care of the goods 
bailed to him as a man of ordinary prudence would, under similar 
circumstances, take of his own goods of the same bulk, quality and 
value as the goods bailed. S. 151, Indian Contract Act (IX of 187‘2).Q 

<4) Bailee when not liable for Iobb, etc., of thing bailed. 

The bailee, in the absence of any special contract, is not responsible for the 
loss, destruction or deterioration of the thing bailed, if he has taS^n 
.. . the ordinary care of it described in S. 151. (S. 152, Indian Contract 

Act, IX of 1872). , B 

<5) Baiiee'B reBponsibliity, when goodB are not duly returned. 

If, by fault of the bailee, the goods are not returned, delivered or tendered at 
the proper time, he is responsible to the bailor for any loss, destruction 
or deterioration of the goods from that time. (S. 161, Contract Act) 8 

<6) Degree of care required. 

The —18 not that which the bailee as a fact exercises over his own goods 
similarly situated with goods bailed to him. See 11 M- 459 (466). T 

<7) Degree of care required by a carrier. 

[a) As to—, see 26 0. 398 (P.C.)^i6 I.A. 1 = 3 0 .w!n. 145. See, also, 22 A. 
361 ; 9 A. 398, 17 B. 723. U 

0 On the appellants failing to account for the lo-is of a large amount of coal 
entrusted to them, held, that they were liable. 22 M. 524. V 

(c) (i) “ The Court has, in dealing with cases under 8. 151, Contract Act, to 
determine what a man of ordinary prudence would have done with 
his own goods under the circumstances,” See, Indian Contract Act, 
by Cunningham and Shepherd, 8th Ed., p. 338. W 

(ii) “It must, therefore, take into consideration, the state of society, the ways 
of life, and the danger peculiar to the times, as well as the apparent 
nature of the subject of the bailment, and the degree of care which it 
scorns to require,” [Ibid.) • X 

<8) Lobb—O flvs. 

If goods bailed have been lost, it lies on the b^jlees to show that|thtiy have taken 
as much oare of the goods as a man of ordinary piud^noa would, under 
similar oiroumstances, have taken of bis own goods of a similar kind, 
and that the loss occurred notwithstanding such care. If the bailee 
fails to satisfy the Court on this point he is liable for the loss. 22 M. 
524. T 
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i 7.—**Sttb-seciioa {2).” 

(1; “ Rhk-noteB, ” * 

(a) -are agreements made in pursuance of sub-S. (2) of tlys section. Z 

(b) f/'ormerly the public felt it difficult to know what forms of “ risk notes " 

had been approved by the Governor-General as required by cl. (6) of 
^lUb-S. (2) of the section. A 

(c) But now this difficulty has been removed since forms of “ risk notes ” duly 

approved by the Governor-General have been sanctioned by Govern¬ 
ment of India Notifications No. 118, dated 16th March, 1898, and 
No. 115, dated 21st March 1900. ^ B 

(2) Risk-note forms. 

For—, prescribed under this section, see circulrti No. 1, Railway, 9th March, 
1898, ard circu'ar No VII, Railway,ul2th March 1900, and circular 
. No. VIT, 28id Dec 1902. * C 

RISK-NOTES APPROVKli BY Till, GOVERNOR-GF-NERAL IN COUNCIL 
UNDER R. 72 (2),(5) USED FOR WHAT PURL^OSE. 

• N.B.—For the various forms of ‘ Risk Notes ’ approved under tins section. See 

Appendix 1 


When used. 


(1) Risk-note Form A. 


This form is to bo used when articles are tendered for carnage which are either 
already m bad condition or so defectively packed as to he liable to 
damage, leakage, or wastage in transit. See, Circular No. I, Railwav, 
9th March, 1898. D 


When used 


(2) Risk-note, Form B. 


This form is to be used when the sender elects to despatch, at “special reduced” 
or “ owner’s risk ” rate, articles or animals for which an alternative 
“ ordinary ’’ or ‘ iisk acceptance ’ late is quoted in the tariff. (7btd.)E 


(3) Risk-note, Form C. 


When used. 

This form is to boused when, at sender's request, open waggons, carts or boats 
aic used for the conveyance of goods liable to damage when so carried, 
and which, under other circumstances, would bo earned in covered 
waggons, carts or boat';. (Ibul) F 


When used 


(4) Risk-note, Form D. 


This form is to be u-edwhen the sender elects to despatch, at ‘special reduced’ 
or ‘ owner’s risk ’ rate, dangerous, explosive, or combustible articles 
for which an alternative “ ordinary’’or “ risk acceptance ” rate is 
quoted m the tariff, (Ibid.) Q 

f5) Risk-note, Form E. 


When used. , 

* This form is to be used, when booking elephants or hoises of a declared value 
exceeding Rs. 500 a head; mules, camels, for horned cattle Rs. 50 a 
head ; donkeys, sheep, goats, dogs or other animals Rs. 10 a head, 
without pajment cf the percentage on value authorised in S. 73, Act 
IX of 1890 (as amended by S. 4, Act IX of 1896). (Ibid.) H 
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7.—**Subsection (2)*' — {Ccmtiniied). 0 


(6) Risk-note, Form F, 


When used. ' , 

This form is to be used when book'ng hordes, mules and ponioe, tendered for 
dcsf-atoh in cattle triuks or horse waggons instlhd of the horso 
boxes, (Ibtd ) I 


When used. 


(7) Risk-jiote, Form G. 


This form IS tV> be used as an a1tcrn<iti\e to RisK-Noto, Form D> in the case ^ 
of dangerous, explosive oi combustible articles, for which an alter¬ 
native “ordinary” 01 “ risk acceptance ” rato is quoted in the tariff, 
when the sender dosir& to ent r into .i general .agree inunt instead of 
executing a separate iisk-nnte for each consignment. (Sec Circular No. 
VII, Railway, ‘illrd l>cc. 1902 ) ^ J 


(8) Risk-note, Form ii 


'fthen used. 

Tills form is to be u.scd as an .illcrnaiiie to Risk note. Form R, when a sender 
desiics to enter into a gcnci il agieemcnt instead ot executing a 
separate risk-note for each eonsignincnt. (See Cn<-ularNo 1, Railway, 
l‘2ih March 1898). K 


When used 


(')) Risk-note, Form X. 


This foim 1 -, to be used when the sender elects to despatch an “ excepted ” 
aiMc'c or articles specified in &ch, II of this Ar,whoso value exceeds 
Rs 100 without payment of the pciceiita-e on \aiuo authorised in 
S 75 of the Act. [Ibid ) • L 


(10) Risk-note. Form Y. 


When used. 

This form is to be used as an alternative to Riss-note, Form X, when the sender 
elects to enter into a general agreement for a teim not exceeding six 
months for the despatch of “excepted” articles specificdin Sch. II of 
the Act, when value exceeds Rs, 100 without payment of the percent¬ 
age oil value autbonsed in S. 75 of the Act instead of executing a 
separate risk-note for each consignment. (See Circular No, VII, 
Railway, 12th March 1900 ) M 

(3) Risk-note, validity of contract under * 

The risk-note is a document ordinarily purporting to limit the responsibility 
of the Railway Company for the logs or damage to goods delivered to 
them foi being earned by railway, and whenever it is in writiRg,^ 
signed by the person sending the goods, and is in the form approved 
by the Government, there is nothing to prevent its amounting to a 
legally valid contract under S, 72 of the Act. 18 A. distinguishing 

3N.W.P. m N 


22 


• • 
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“ Sub‘Sectlon {2)'*—{Continued). 

t 

' {i) Jtftllmjr Company—Bilk-note. 

Wheie tbe plaintiff consigned goods through a Railway Company and they were 
damaged at a station beyond the one for which they were consigned, 
the company not being guilty of negligence, field, that the company 
was protected under tbe nsir-note, the words “ before, during and 
after transit" occurring therein covering the whole period from the 
time rf delivery to the company up to re-delivery by it. 6 M.L.T 292; 
iflteat V. Fogg, 4 R.B. 407, Di 0 

,(6) Exemption from liability. 

(a) Where, by the risk-note, the consignor, in consideration of a special 
reduced rate ins'ead of the ordinary tariff rate for goods, undertook 
• to hold the company free from* hablity for any loss or damage to tbe 

goods consigned arising from any cause whatever, the company could 
claim protection ^uder the terms of such risk-note. 17 B. 417. P 
* (b) Except so far as the company has been protected by the terms of the risk- 

note, it continues liab’e for the safe carriage of the goods, and the 
risk-note does not absolve it from all liability so as to impose on the 
plaintiff the burden of proving that the loss was caused by such 
defaults as render the company liable. 3 N.W.P. 200. Q 

(6) Special contract under risk-note, effect of, on liability of Railway Company. 

Where the risk-note skned by the consignor and embodying the special con¬ 
tract to hold the Railway Company harmless, was m the form approv- 
ed by ihe Grovernor-Genenil in Council, the company would not be 
liable to account to the consignee for any loss from any cause what¬ 
ever, during the whole of the time that the goods were m their charge. 
10 C. 210 (21.3). R 

<7) Risk note by conslgnor^Liability of Railway administrator re goods lost in 
transit. 

Twenty bundles of loose cotton were consigned by a firm at 0 to the plaintiff’s 
firm at G, A risk-note in a form approved by the Governor-General in 
Council under S. 72 (2) (b) of this Act was signed on behalf of the 
consignors at the time when the goods were delivered to the Railway. 
The risk note provided that, whereas the consignment of cotton was 
charged at a special reduced rate chargeable for such consignment, 
th” consignors in consideration of such lower charge undertook to 
hold the railway administration harmless and free from all responsi¬ 
bility for any loss, destruction or deterioration of, or, damage to the 
consignment from any cause whatever. A part of the consignment 
was lost in transit. Tbe plaintiffs sued the Railway administrator 
for damages, ifeld, that part of the consignment was " lost ’’ within 
the meaning of the risk-note, though the cause of the loss was not 
proved ; and that*the railway administration was protected by the 

. riekinote. 6 O.C. 163; (17 B. 417; 8 A. 42, R.). B 

(6) Railway Company—Liability ai oapriera—Riik-note, Form B. 

Where the plaintiff company delivered 188 bags of floor to be carried from 
Delhi to Secunderabad' by the defendant Railway Company, and 
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7,—“ Sub-aectioa {2) "—[Continued). # 

executed a written agreeicent with the defendant company in the form 
of risk-note B under S. ?'2 (i) of the Act, paying a reduced rate for the 
conveyance, aud also with the knowlldge of their acxvredited agent 
that the bags were conveyed in open waggons, it was Jield that an 
agreement in Form B relieves the Railway Gompanyefrom liability in 
respect of any claim for compensation, no matter how ihe loss, destruc¬ 
tion, deterioration, or damage was caused, and the mere fact that such 
loss, etc., was due to the goods being negligenily loaded in open waggons 
does not afiect the question. 113 P.R. 1908^:15 P.L.B 1909 ; (10 C. 

• 210; 30 0. 267 ; 17 B. 417 ; 19 B. 159 ; 18 A. 42; 14 M.L. J. 396, B.) T 

( 9 ) Effect of “ risk-note, Form B "—Loss of goods—Liability of Railway Com- • 
pany—B.,1S2, Contract. 

Whore a special agreement, .otherwiBe known as “Risk-note, Form B” 
sanctioned by the Governor-General in Council under S. 72 (2i of the 
Act, was given^ by a consignor of goods to a Railway Company, held, 
that the Company was exempt from* all liability for loss occasioned by 
any cause whatsoever ; the reason being„that the company is not7 m 
.. . such cas s, a bailee within the meaning of S. 162, Indian Contract Act 

(IXof 1872). 30C. y67=7 C.W.N. 370; 10 C. 210,18 A. 42; J7 B. 
417 ; 19 B. 159, rel. on ; Foil. %n 2 N.L.R. 125. U 

<10) “Risk-note’’—Goods lost in transit. 

In a case in which^goods are earned by a Railway Company under the terms of 
a “ risk-note” by which the Railway Company is not liable for any 
' loss, destruction or deterioration of, or damage to the goods before, 
during,or after transit, held, that the Railway Company is not liable for 
failure to deliver the goods if they are lost in transit. 14 M.L. J. S96. Y 

<11) “ At owner’s risk or solely at owner’s risk, scope and nature of the expres¬ 
sion. 

(а) The words ‘‘at Owner’s risk” or " solely «t owner’s risk” do not by them¬ 

selves confer a right to immunity where goods ha^e been lost or da¬ 
maged in the cours > of the carnage, and where the mischief has arisen 
solely or in part through the negligence of the carrier or his servants. 
Per Kennedy, J. in Air Schel and Mayor v. G, Eastern Railway, 96 L. 
T. R., p. 151, cited in 3 P.W.R. 668. W 

(б) This decision is not in conflict wnh the Indian authorities, for the learned 

Judfie concedes that, when a pers''n requests the carrier to carry goods 
at reduced rates in consideration of his holding the earner free from 
liability for any loss or damage, he is bound by such agreement. 
{IHd). X 

(12) Suit for damages against company for acts of their servants amounting to gross 
negligence—“Risk-note,” effect of. * 

Plaintiff sued a Ry. Co. for damages for loss and deterioration resulting from a 
misdelivery, by one of the Company’s servants, of a consignment of 
wool. The company set up in answer a special ccsittaot, which die. 
plaintiff’s consignor entered into with the Company and which was 
embodied in a “Risk-note”, by which the consignor, in considen|tion 
of having the wool carried at a rate below the ordinary tariff rate, 
agreed to hold the company “ harmless and free from all responsibility 
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f.—**Sab-8ectioa (St) ’’-(Concluded^- 
tot any loss or damage to^he consignment. Held^ that the ** Risk 
note ” constituted an agreement, conforming in every respect to the 
requirementsnjf S, 72 (2) of the Act, and its terms leave no alternative 
but to hold, that, as the eileot of the “Bisk-note,” in no case 'would 
t^e By. Co. be liable to account to the consignee for any loss 
from any cause whatever. 2 N.L.R. 125; (17 B. 417 ; 19 B. 159; 
18 A. 42; 30 C. 257, F.). Y 

8.—“ That responsibility.” 

“ That responsibility,” construction of the expression. « 

The expres'jo'i ‘ that responsibility ’ m Sub-8. (2) refers to the responsibility 
for the ” lo«8, destruction or deterioration ” specified in Sub-S. (1) 
of this section. See 21 M. 172. Z 


9—”In writing signed.” 

(1) ” Risk-note’’—Signature. 

^ Whore a courier who did tJie carting and was employrd as agent by both pai- 
tus rigned the risk-note, held, that the signature of such a person 
was sufficient. Aldridge G.WJty. Co., 15 G.B. (N.S.) 582. A 

(2) Gdntraots for carriage, when valid under. Railway and Canal Traffic Act, 1834. 

By “ the Railway and Canal Traffic Act, 1851,” nospeci'l contract between 
any railway or canal company and any other party respecting the 
roc ivirig, forwarding, or delivering of any animals, articles or goods, 
(II things, shall be binding upon or affect any such party, unless it be 
just and reasonable and signed by such party, or by the person deli¬ 
vering such thi'gs for carnage. See Wise v. Qt West Rail Go., 1856 
25 L.J. Ek. 258 , Simons v. 6t. West Rail Co , 1857 , 26 L J.C.P. 
25; London and N. West Rail Co. v. Durham, 1856 18 C. B 826; 
Beal v. S, Devon Rail Co., 1864, 29 L.J. Plx. 141. B 

(3) Signing contract after ^jury done. 

The Bailway Company will not b • hold liable, m a case m which a horse is in¬ 
jured in an attempt to place it in a horse-box, and the groom, after 
the receiving of the injuries, vi^ips a contract for the carnage of iho 
horse at a reduced rate at “ownei's rsk.” Kirby v. Q. W. Ry 
Co., 18 L.T. 658 C 

Miscellaneous. 

(1) Duty of railway servants. 

The duty of the servants of the Railway Company docs not extend to an 
enquiry into the ownership of the articles which a passenger seeks to 
have conveyed with him. 128 P.L.B. 1903 = 25 P.R, 1903 (Or-). D 

(2) Duty to keep goods ready for delivery, burden of proof. 

It is the duty of a BailwSy Company, m regard to the luggage of a passenger 
which has reached its destination, to have the luggage ready for deli¬ 
very at the usual.placc until the owner, whose duty it is to call for' 

^ • aijd remove it witbm a reasonable time, does so. In such case, the 

burden lies on the company to show that they had kept the goods 
ready for delivery for a rea'^onable time after their arrival. 3 B. 96 
(101), following Patscheiderv. Great Western Railway Company, Jj.R. 

\ 8 Ex. Div. 158. B 
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Miscellaneous — (Continued ). 

(3) Attempt to defraud Railway Company- 

The accused entrusted some of his lui^cace at a* railway station to a railway 
passenger who paid his fuU fare and also for the luggrge in excess of 
what was allowed by the rule* For this he was conducted of attempt¬ 
ing to defraud the Railway Company under bvo-law' 8 (that bye-law 
providing that every person attempting to defraud the Railway Com¬ 
pany by, in any manner, endeavouring to evade payment of his full 
fare, is liable to a fine»of Rs. 100) of the Railway Company, Held, 

• that the conviction was illegal 128P.L.R. 1903 = 25 F. R 1903(Cr.) P 

<4) Railway receipts—Short delivery—Estoppel—Liability of Railway Company,, 

A Railway Company scccptmg consignment of eoods for delivery at a particular 
place and issuiiii! receipt for the same, is liable for short delivery at 
that place, cither because the Railway Company is estopped* from 
pleading non-receipt of the goods against one who has acted in accord¬ 
ance with custom on the railway r,pcoipt and j aid for the goods, or 
because the receipt 18 pi pi oof of the g'ods d<^livered»and 

there IS no proof that the receipt iiiis-statod the floods delivered. 3 

Bom. L. R 280, G 

• 

<5} Consignor’s agent changing condition in which consignment was originally 
agreed to be sent—Consignee ignorant of change—Refusal to take delivery. 

I’laintifE’s agent consigned goods—cocoanuts—in bags to plaint'ft’s address, 
and afterwards received the bags and loaded them loose m a waggon. 
The description in the railway receipt and label on the waggon as 
*• b'gs ” was not changed. The consignee refmed to take delivery 
otherwise than m hags, and filed a suit against the Railway O' mpany 
for damages for non-do'ivery, held, that the contract of the company 
being with the plaintiff's agent and not with 'he plaintiff, his right of 
suit, if any, was against the agent who had himself modified the con¬ 
tract by hiB acticn and not against the dompany. 6 Bora. L. R, 953 H 

(6) Consignment under receipt note not signed by consignor. 

The fact that the consignor had not signed the receipt note for the goods was 
held immatonal, because ho had actually delivered the goods under 
the terms of such note and could not claim exemption from any of 
the terms. 99 P. R. 1895. I 

<7) Consignee’s delay in taking delivery. 

Where a large quantity of goods of the same description are delivered to a 
carrier, his responsibility as such will continue, until the whole are 
ready for delivery, and, d'lring the delay m the removal of the goods, 
he is liable as a warehouseman. 9!^P.R. 1883, J 

.<8) Bait for value of goods consigned. 

Suit against a Railway Company for the valhe of goods consigned to plain^S, 
which defendants had received for delivery to plaihtiff, according to » 
railway receipt, hut which they had delivered to T, & Go.; held that 
the handing over by consignors of the railway receipt to plaintiff passed 
the right of possession and property to plaintiff who had a substantial 
interest in the co isignment, and that the authority pven to him by 
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i Niiae9naJMOn$— {Concluded). 

the ooQBignor was coupled ^th an interest which neither they not de> 
fendants could revoke : and as defendants had no notice of T, & Oo.’s 
» equitable title, they were not justified in delivering to him, and were 
liable for the wrongful delivery. 17 W.B. 532. K 

(9) PaMeDler’i fuggage—Herehandite booked as luggage, loss of—Balt for dama* 

ges. 

A passengpr took a journey on a railway and booked as his ('luggage” a package 
containing merchandise. The package was lost and consequently not 
delivered at the end of his journey. He, thereupon, sued the Railway 
CompAny for damages caused by its loss. Held, that the case was 
governed by S. 72 of the Act and the section of the Contract Act 
referred to therein ; and that the Railway Company was liable for the 
loss of the package. 86 G. 81$. I* 

<10) Certain agreement with Railway Company exempt from stamp duty. 

(o) Agreemontmade withh Railway Company or administration for the convey- 
* ance of goods. (See Gazette of India, 18th Feb. 1899, Pt. I, p. 79.) M 

(6) Agreement or indemnity bond given to a railway authority by a passenger 
• permitted lo travel without payment of fare, indemnifying such 

authority from any claim for damages in case of accident or injury. 
{Itnd.) H 

(c) Agreement or indemnity bond given to a railway authority by a consignee, 

when the railway receipt is not produced in respect of the delivery of 
articles earned at half parcel rates or at goods-rates, namely, fresh 
fish, fruits, vegetables, bazaar baskets, bread, meat, ice, and other 
perishable articles. {Ibid ) 0 

(d) Agreement made with a Railway Company or administration, which 

purports to limit the responsibility of the company or administra* 
tion as dedfared by the Indian Railways Act, S. 72, Sub-S. (1), and 
is in a form approved by the Governor-General in Council under Sub¬ 
section (2) of that section. {Ibid.) P 

(e) Receipt given by a Railway Company or administration for the fare for the 

conveyance of passenger or goods, or both, or animals, or given to 
such com^ny or administration for the refund of an overcharge made 
in respect of such fare. {Ibid). O' 

(f) Debenture bond of the loan of Rs. 20,00,000 raised by the Government of 

His Highness the Maharaja of Mysore for the construction of a line of 
railway from Bangalore to Tiptoor, where the said bond is negotiated 
in British India. {Hnd). * R 

78. (1) The responsibility of a railway administration under 

Further provision foregoing section for the loss, destruc- 

wth reflect to the tion, or deterioration of animals ^ delivered to the 
.aimSt»Son administration to be carried on a railway shall 
earner of animals. exceed, in the case of elephants 

or %or8M, five hundred rupees a head, or, in the case of mules ^ ^ 
camels orhhmcd cattle, fifty rupees a head, or, in the case of 
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donkeys 2, sheep, goats, dogs, or other animals, ten rupees^a head,, 
unless the person sending or delivering them to the administration 
caused them to be declared or declared them 3, at the time of their 
delivery 4 for carriage by railway, to be respectively of higher 
value than five hundred, fifty, or ten rupees a head, as the case may 
be. 


(2) Where such higher valpe has been declared, the railway 
administration may charge, in respect of the increased risk, a per¬ 
centage upon the'dxcess of the value so declared over the respec- , 
tive sums aforesaid. 

(3) In every proceeding against a railway administration* for 
the recovery of compensation for the loss, destruction, or deteriora¬ 
tion of any animal, the burden of proving the value of the animal, 
and, where the animal has been injured, the extent of the injury 
shall lie upon the person claiming the compensation 5. 

Old Acts. 


Act IV of 1879. ) 

Act XVIII of 1854. ) 


No corresponding provision. 


(Notes). 


(General). 

(1) Analogous provision. 

Cf. S. 7, the Railway and Canal TraflBc Act. 1854 (17 and 18 Vio., C. 31). S 
<2) Scope of section. > 

This section limits the amount of compensation recoverable for the loss, 
destruction or deterioration of animals. T 


J.— **Losa, destruction, or deterioration of animals.'* 


See notes under S. 72, supra, and 8. 75, infra. 

(1) Duty to carry animals. 

» 

(а) It is not necessary for a Railway Company to carry cattle otherwise than 

according to its profession, Donohoe v. L. and N- W. By. Co., 15 W, 

R.792. U 

(б) Where a Railway Company received cattle and there was nothing to show 

that there were any ordinary cattle ttftins on the line, it was left to the 
jury to say whether the company should have sent them on by a 
special train. {Ibid.) , ¥ 

(c) The j'ury will not he directed that the company are bound to forward cattle' 
only by ordinary trains {Ibid ) W 

{d) The delivery of cattle must be in a fit and proper place. Booth v, II[,E, Ry, 
Co., L.R. 3 Ex. 173. X 
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/.~Y*Loss, destruction, or deterioration of animais”—{Cmitinued). 

(e) Though a Railway Company may not be bound to provide fences or guards 
at the place of delivery for preventing the animals from straying on to 
, the line, the responsibility of the carrier does not come to an end 
until such time as the owner or consignee has had, or by watchful- 
( ness, might have had an opportunity of removing the animals. Boberts 
V. N. E. By Co., 36 L.J. Ex, 83 ; She]^rd v. B. d E. By. Co., 37 
L. J. Ex. 113. Y 

<2} Carriers of afaimals. 

A Railway Company undertaking to carry live animals is subject Jio the 
ordinary carrier’s liability with regard to them. liTManus v. Lanca- 
shire and Yorkshire Bif. Co., 4 H. and N. 327. Z 

<3) Yice in case of animals. 

(n) In the case of animals, the carnerns not liable for injury arising from the 
inherent vice of the .animal. Bhirer v. Gt. Western Bailioay Co., 
L. R. 7 C. P. G55. ' A 

, I?)) But this does not mean that the animal must be shown to bo vic ous in 

the ordinary sense. {Ibid ) B 

(c) It is sufficient if, there being no negligence on the carrier’s part and nothing 
extraordinary being shown to have happened, the animal is found 
injured owing to its own atnivglos. (Ibid ) C 

{d} The earner cannot be charged with negligence, if an animal escapes by 
reason of the insufficiency of a chain and collar, which is sent with it 
by the owner and appears to bo sufficient. Btchardsonv. N E. By. 
Co.. L. R. G. r 76. D 

(e) The case would, however, be different if the fastening could be seen to be 

insufficient. Ntertrt V /hrni///, 2 Stark 32,3. E 

(f) In Bichardson v. N. E. By Co , supra, the company would probably, upon 

the facts, have been hold liable, whether there was negligence or not, 
on the gAund that the coiiditiors upon which it undertook to carry 
the dog were not signed by the owner, and that therefore the ordinary 
earner’s liability attached. B it the special case expressly found 
that the company was not common carriers of animals. F 

(4) ReBtivenesB, 

A condition exonerating the company from liability for damage occasioned by 

kicking, plunging, or-, does not exonerate the company if the——is 

caused by the company’s negligence. Qill v. Manchester By. Co., L, 

B. 8 Q.B. 186. 0 

(6) Offer of free paas. 

A condition exonerating the company from liability for negligence in carrying 

cattle is invalid, though there may be a subsequent condition offering 

a free pass to Adduce the owner to send a driver in charge, and the free 

pass is accepted. Booth v. 2V. E. By. Co., L.E. 2 Ex. 173. H 

* 

(g) Damage to be Bhown at timb of unloading. 

A condifioo that the company will not be liable for damage to cattle unless the 
damage is pointed out at the time of unloading, is unreasonable where 
there is no option. Lloyd v. Waterford and LemerickBy. Co.,151t, 

C. L. 87, I 
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t 

(7) Owner undertakes all risks : 

(a; Where the owner undertakes all risks of convdyanoe whatever, (he company 
will rot be liable for damages to cattle caused because the trucks are 
unfic and unsafe. Chippendale v. LancasJnre and Y(ffk8hire By, Co., 
21 L.J. Q.B. 22. J 

(6) And such a coalition will exempt the Company from liability for gross nag- 
Ji^^enoe. Oarr*v. Laneashtre and Yorkshire By. Co‘, 7 Ex. 707. K 

(8) I^ent for delivery. 

(а) A station-master is the—of animals carried through a railway. Wright 

V. Lr<eN. W. By. Co., L R. 10 Q. B. 298. L 

(б) A station-master assenting some other mode of delivery than the nsnal 

one will bind the Railway Company thereby. (Ibid.) * If 

e 

(9) Consignment of animals—Detention—Liability ^of Railway Company. 

Where, owing to a groundless claim made by a Railway Company, it refused to 
give delivery of cattle to the consignee at a lime when he had absolute 
right for them, held, that the Company was liable for damage caused 
to tiie catiiio by the evjosure. Cordon v. G. W- By Co., L.ll. 8 
Q.B.D. 44. N 

, (10) Right of Railway Company to recover expenses incurred ■— 

According to the English Law, a Railway Company putting a horse at the end 
of a journey into a livery stable for its protection may recover the 
charges from the consignee. G. N. By. Co. v. Swaffeld, 43 L. J. 
Ex. 89. Q 

(11) 8. S (b), Act XI of 1890 (Prevention of cruelty to animals)—Infliction of cruel¬ 
ty to animals by servants of company—Liability of company. 

Where a Railway Company’s servant inflicts cruelty to animals in spite of the 
Company’s instructions to the contrary, the Company cannot be prose¬ 
cuted for the act of its servants under S. 3 (b) of the Act for preven¬ 
tion of cruelty to animals, 1890. 26 B. 609 = 4 Bom. L.R. 290. P 

(12) Conditions under which goods despatched by railway—Deterioration—< 
Remoteness of damage. 

Where the plaintiff had not informed the defendant Railway Company, at the 
time the Company under, ook to carry his goods, that they were 
required by him at a speifle time and for a specific purpose, he could 
not, on delay in delivery, claim the excess price which ho could have 
realised on a sale of them at such time and place. Nor could he re¬ 
cover any expenses incurred by him, which were not the proximate 
and direct consequence of the delay, m the delivery of the articles. 
Also, except on proof of dotenoration, the plaintiff would be bound by 
the conditions on the back of the forwarding note signed by him. 21 
M. 172. See Wilson v. Lancashire artd Yorkshire By. Co., SOL.J.C.]^ 
232, and Gee v. Lancashire and Yorkshire iiy.6'o..3CrL.J. Exoh.ll. Q 

2.—“ Mules, donkeys. " 

The words mules” andd“ donkeys ” were added by the Indian Railways Act 
(1890), Amendment Act (IX of 1896), B. 4. B 


28 
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1^.—“ Caused them to be declared, or declared them ." 

, Declaration of value. * 

(o) The—under 8. 7, the Railway and Canal TralBc Act, 1854, must I'O such 
* as to convey a di'^tinct intimation that the sender intends to hold the 
company responsible for the higher sum. Robinson v. L. and S- W- 
fiy. Co., C.P. 19 N.S. 51. S 

(6) If there is no such declaration, the Company cannot demand msu ance 
mgney beyond the usual charge, on th" ground that a servant of the 
Company has been casually informed what the animal is worth. 
(Ibid.) ‘ T 


“ At the time of their delivery ” 

Protection of Bailway Company. 

(a) A Railway Company has the right of piotectio'i, even though a complete 

contract for carnage of the animal has not been entered into and no 
delivery of lihas taken place. Hohyman v. West Mid. By. Co., 5 B & 
S. 560. U 

(b) It is sufficient if the sninial is about to be delivered to, or received by the 

• Company. (Ibid.) Y 

(c) Miller, J. in the same case has said “So soon as the horse enters the Railway 

Company's premises for th** purpose of being received, foiwarded and 
delivered, the act of delivoiing begins, and, if the person sending a horse 
to bo oirricd on the railway desires to be m a position to recover agsir st 
the Company grea'er damages than the amount limited by the sialutc, 
he must have made the requisite declaration of value before the horse 
was taken to the premises of the Railway Company. This may give 
rise to some inconvenience, but I cannot construe the words “ time of 
such delivery ” otherwise, without holding that the legislature deem¬ 
ed it expedient to limit the liability of the Company during the 
existence oi* the contract to carry, but made no pi ovision for the equally 
probable risk to the Company attending the act of receiving and 
delivering into their care ” ‘ W 


5.—“/#! every proceeding — compensation.” 

What value binding on consignor. 

Value declared is binding on the consignor. Mclance v. L tf N. W. By Co. 
3 H. and C. 343. X 


74 A railway administration shall not be responsible for the 
Further provision loss, destruction, or deterioration ^ of any luggage 
belonging to, or in charge of, a passenger ^ unless 

n railway servant has booked and given a receipt ^ 
therefor. 


with respect to the 
liability of a railway 
administration as a 
oarrier of luggage. 


Old Aotn. 


Act IV of 1879 .. 8.32. 

ActXVmofia64 .. S.9. 


I|.B.*^The words “ or in charge of a passenger ” are new. 
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(Notes;. ^ 

Qefleral. 

<(1) Scope of section. 

This sectioa provides for freedom from responsiKhty, for the “ or deteriora¬ 
tion of the parcel or package’’not merely for freedom from rcspon- 
sibriityfor the loss of the contents of such parcel or, package. 73 P, R. 

. 1907. XI 

(2) Object of the rule contained in this section. 

The—IS obvi )dsly to jnake the Company liable only fir property entrusted to it 
and not for property vfhich a passenger choores to keep iii his own 
• custody, whether in his compartment or elsewhere. (Ibid). Y 

<3) Provisions of thi|> section. * • 

The—wi'l not prevent the Railway Company being liable, if, in fact, it does not 
an’ange for, but neglects the practice of, bookin ? luggage, and then 
accepts luggage without requiring it to bo booked. See Collett on 
Torts, p. 235. • Z 

• 

I.—*‘Loas, destracHoa or deterioration.'' “ 

See cases noted under S. 72, suptn, and S. 75, tnfra. A 

2.—"Any luggage — passenger.'' 

Personal luggage defined. 

Whatever the passenger takes with him for his personal use or convenience 
according to the habits or wants of the class to which he belongs, 
either with reference to the immediate necessities or to the ultimate 
purpose of h>s journey, must be considered as personal luggage. 
Macroui\. Great Western Railway Co , L.R. 6 Q.B. Gl2 (622). B 

(1) Articles held to be passenger’s luggage. 

(a) Passenger’s clothing. G.N.Ry, Co. v Sheyhcid. 21 L. J. Ex. 286. 

(b) What 18 reasonable from the position of the passenger and the journey he 

IS upon, will be deemed luggage. (See Collett on Torts, p 232.) 

(c) Everything for the personal convenience of a passenger. (G.N, By. Co. v. 

Shepherd, 21 L.J. Ex. 286). 

(d) Perhaps, even a small present, had he such with him. {Ibid.) 

{e) A book on the journey. {Ibid.) 

(f) A ressonab'e amount of money for use. (See Story on Bailments, 498). 

{g) A watch. {Ibid.) 

{h) A pair of vist Is. (Ibid ) 

(i) A pair of sheets or the like, taken by a passenger for his own use on a jour¬ 

ney. Macrow v. G. W Bi/ Co , L R. 6 Q. B 612 (622). 

(j) A hamper, containing provisions intended as a present. Casev, L.and S. W. 

By. Co., D.J*. Jan. 3, 1880, p. 9. C 

N.B.—Bui this decision seems to be inconsiytent with the other authorities. 

<8) Articles held not to be passenger's luggage. 

, (a) Merchandise and materials intended for trade and to be sold at a profit. 

{Bahill V. L. atid N. W. By, Co., 13 C.B.N. S. SW). • 

(5) A trunk of laces, silks, or samples of merchandise. Phelpson v. London etc.. 
By. Co., 11 Jur. N.S. 652. 

(c) Pencil skotebes of an artist. Mytton v. Midland By. Co., 23 L.J< Ex. 
385. 
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(d) Articles of saoh shape or size tfaaiPthey cannot reasonably be carried as,per* 
sonal luggage.^ Hudston v, MtdRy, Co\ L.B. 4 Q,B. 366. 

(e) A Spring horse. (T&iif.) 

if) A bicycle. J5n«e« v. O'. i\r. Bp. (7o,, (1899) IQ.B. 248, 

ig) Children’s play things. AudsUm v. M. By. Co., L.R. 4 Q.B, 866. 

{h) Title deads (not his own) and bank notes intended to be used by a solicitor 

in ft cause in which he is engaged. Phelps v. L, d N. W, By. Oo., 

84 L. J. C. P. 269. 

C 

(i) Bedding for the use of a household. Macrow v. G. W. By. Oo , L. B. 6 Q. 

B. 612 (622). 

(;■) A quantity of blankets and quilts for the use of the passenger’s household. 

. (Ibid.) • D 

(4) Passenger’s luggage^Liability. * 

The Company are subject tathe ordinary liabilities of carriers with regard to 
* the personal luggage of a passenger carried for hire when the luggage 

is placed in a separate van or other place .appropriated for the pur¬ 
pose, Macrow v. Ot. Western By Co., L, R. 6 Q. B. 612. E 

(6) Servant may sue though master paid the fare. 

(а) A servant, whose hire has been paid by his master, can maintain an action 

for loss of luggage. Marshall v. Yorlt, Newcastle and Beiwwik By., 

L. 21J. C. P. 34. 

(б) It appears to be immaterial by whom the fare is paid. (Ibtd.) 

(c) So an officer earned under contract with the Government may sue for the 
loss of his luggage through negligence. Martin v. Great Indian 
Peninsula By. Co., L.R. 3 Ex. 9. F 

(6) Luggage in custody of Company. 

(a) Luggace m the carnage, if placed there with the knowledge and assent of 

the Comp8n>’s servants,”is in the custody of the Company. O.N, By, 

Co V. Shepherd, 8 Exch 30. 

(b) But their liability is much modified thereby, and the passenger is bound 

to take ordinary care of it. Talley v. O W. By. Co., L.R, 6 C.P. 44. 

(c) Where luggage etc. is locked in the cloak room at a railway station, it is 

not received by the company as earners, but is a deposit wither 
without hire as the case may be. Van Toll v. 8. E By. Co., 8 Jur. 

N. S. 1213. ' G 

(7) Liability of railway administration as carrier of luggage. 

The liability is only to the passenger whose property the luggage appears to 
be. Becher v. O.E. By Co. L.R* 5 Q.B. 241. H 

(8) Person not travelling with luggage cannot sue. 

(а) Thus, a person sending, his luggage by his servant cannot maintain an 

^ * action for its loss. (Ibid.) I 

(б) Where a servant is travelling with luggage of his master who is not travel¬ 

ling by the same train, the master is not entitled to sue on contract 
for damage done to his property while in charge of his servant. 

.. V. Q.K. By. Co., (1896) L.R., 2 Q.B. 887. } 
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(c) But the master has a right to bring an action on tort and recover. (I6t<2,) K * 

<9) When liability commence!. * 

(a) The liability of the Company for passenger's luggage commences from the 

time when it is delivered to the servants of the Company for the partic¬ 
ular journey, though the tram may not start for a considerable time. 
LooeU V. L. C. d D. By. Co., 46 L.J.Q.B. 476. , L 

(b) The Company is not justified in refusing to take charge of passenger’s log- 

• gage as common carriers, because it is packed up in a shawl. (Mun¬ 

ster V. 8. E. By. Co., 27 L.J.O.P. 308). 

<10) Luggage placed in compartment with patsenger. 

(a) The ordinary CMrrier’s liability does not extend to luggage placed at the 

passenger’s request in the carriage in which he intends to travel. 
Berghetm v. Great Eastern By. Co., 3 C.P.1). 221, N 

(b) The Company is only liable for the loss’of such luggage if there has-been 

negligence. (Ibid.) 0 

<(11) Merchandise carried as luggage. . 

(а) If the passenger carries, smong his luggage, merchandise for which the 

Company is entitled to charge, he carries it at his own risk. (CaJnll 
v. L. d N. W. By. Co., 13 C.B.N.S*. 818). P 

(б) (i) Where luggage is carried free, the merchandise should bo paid for , if a 

box, obviously containing merchandise but carried as luggage, is lost 
or stolen, the carrier is not liable. BelfastsBy. Co. v. Keys, 8 Jnr. 
N.S. 307. Q 

(ii) And the acceptance of the box by the carrier’s servant lu violation of 
the rule, does not alter the carrier’s contract. (Ibid.) R 

(c) (i) Possibly, if the Company have notice that the passenger has with him 

goods which are not personal luggage, and choose to carry them, they 
would be responsible. See Great Northern By. Co. v. Shepherd, 

8 Ex. 20 : Cahill v. L. d N. W. By. Co., 13 C.B.N.S. 818. S 

(ii) That the box is marked outside ” glass,” does not amount to such 
notice. Cahill v. L and N. W. Co., 8 Jur. N. S. 1063. T 

(d) On the other hand, if the passei^er has notice that the Company carries 

merchandise only upon certain payments being made, and ho is allow¬ 
ed to take a parcel which is obviously merchandise, he cannot mam - 
tain an action, Belfast and Ballymena Ry. Co. v. Keys, 9 H. L. 556. U 

<12) St. 47, 72 and 74—Paasengep’s luggage,” aptieles of mepchandise tent as— 
Loss in tpansit—Liability of Railway Company. 

(а) Where a package containing merchandise, delivered by a passenger to the 

servants of a Bailway Company to be carried as passenger’s “luggage” 

, was lost held that the Bailway Company* was b^und to make good 

the loss. 13 0. W. N. 847. ' 

(б) The liability arises under B. 72 of the Act, which specfiScally excludes the* 

operat on of the common law as to carriers and the Carriers Act of 
1665 to such cases of loss of goods. (Ibid.) W 

(c) Buie 76 of the rules of the Bailway Company, by providing that “ persons 
tendering amongst their luggage articles not properly classible as such 
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do BO at their own risk,” did not absolve the Railway Company from 
liability. {Hid.) X 

{13) Personal luggage of passengers- -Delivery of. 

(a) It is the duty of a Railway Company, in regard to the luggage of a passenger 
(which travels by the Rame train, but not under bis control) which 
has reached its destination, to have the luggage ready on the platform 
ai; the usual place of delivery until the owner, in the exercise of due 
diligence, can call and receive it. J'atscheiderv. Great Westeii^ By. 
Co., L. R. 3 Ex. Div. 153, cited in 3 B. 96. Y 

{b) The liability of a Railway Company as carriers continues for a reasonable 
time after the arrival of the goods at thu station of destination. {Ibid).Z 
(c) (i) Where the Railway Gomyany has provided for porters for carrying the 
luggage cf the passenger from the platform to the carriage engaged by 
him for its removal, the Railway Company’s liability continues till the 
porters'have discharged their duty. BtcJiarditV. L. B. and S.C.By. 
Co., L. R. 3 Ex. D. 153. A 

(ii) The liability continues till the duty is done by placing it in the passenger's 
• cab or coach Bichnrds v. L B. d S.C. By. Co., 7 C.B.S. 39. B 

(14) Non-liability. 

A Railway Company is not liable, when a passenger walks home leaving his 
luggage with a porter, saying he will send for it, the reason being that 
the transaction amounts to a re-delivery f o the porter as agent for the 
passenger. IIodkm.ion Ij. d N.W.By Co Q.B.D 228 C 

(15) Luggage labelled and placed in rail—PasBenger not getting into train—^Lug¬ 
gage not restored—Liability. 

(o) English Law. 

Semble .—^According to the—, whrn a passenger, seeing his luggage labelled 
and placed in the van, through some accident is not able to get into 
the train which goes off with it, and the luggage is never restored to 
the passenger, Jield, that there is evidence of negligence on the part of 
the Railway Company. Cutlet v. North London By. Co., L.R, 19 
Q.B. D. G4. D 

(bl Tkoian Law. 

In India, under such circumstances, if the Railway Company has given a 
receipt it must show that the care prescribed by S. 72 of the Act has 
been takengby it. E 

(16) Cloak-room ticket. 

Upon the question whether a—, with the usual conditions exonerating the 
company from liability, applies only to luggage actually placed in the 
cloak-room, or extends to luggage wherever it may be warehoused by 
a Jhe Cc,mpany, See Earrisv. Ot. Western Bailtoay Co., 1 Q.B.D, 516.P' 

(17) Warcbouiing luggage—Buie under B. 47 (1) (/) supra, as to deposit of articles- 
in cloak-room. 

See Rules regarding the warehousing and detention of goods, (23-27), noted 
■ ^ under 8. 47 (1) {/), supra. d 
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(16) Right of passenger to his luggage at*aay time, ea route. 

(a) Enoubh lAw. • 

• 

According to the-, “a traveller by railway, dissatisfied with his mode of 

travelling, may at any point stop' and require that ^iis luggage should 
be delivered to him." Per Martin B. in ScoUhot n v. S. Staff By. Co. 

8 Ex. S41. H 

(l>) Indian law. * 

* It IS doubtful whether a passenger is entitled to his luggage at any time en 
route, I. 


3.--’'Receipt ” 

Receipt given to a passenger under this section 

The- 18 a token of delivery to the rai way administration for carriage by 

a railway. 56P.R. 18U7. * , J 

75. (1) When any articles mentioned in the second schedule 
are contained in any parcel or package ’ delivered 
to a railway adnimistration for carriage by rail¬ 
way, and the value of’such articles m the parcel 
or package exceeds one hundred rupees, the rail¬ 
way administration shall not be responsible for 
the loss, destruction, or deterioration^ of the 
parcel or package ^ unless the person sending or delivering the 
parcel or package to the administration caused its value and contents 
to be declai'ed, or declared them at the tunc of the delivery of the 
parcel or ]mckage |for carriage by railway, ^ and, if so required by 
the administration, paid or engaged to pay a porcentage on the value 
so declared by way of compensation for increased risk. ® 

(2) When any parcel or package of which the value has been 
declared under sub-section (1) lias been lost or destroyed, or has 
deteriorated, the compensation recoverable in respect of such loss^ 
destruction, or deterioration shall not exceed the value so declared, 
and the burden of proving the value so decla/red to have been the 
true value shall, notwithstanding anything in the declaration, lie on 
the person claiming the compensation. * 

(3) A railway administration may make it a condition of carry¬ 
ing a parcel declared to contain any article mentioned in the second* 
schedule, that a railway servant authorized in this behalf has been 
satisfied by examination or otherwise that the parcel actually con¬ 
tains the article declared to be therein. 


Further piovisioo 
with respect to the 
liability ol u railway 
administration Ab a 
carrier or articles of 
sp cial value. 
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I «01d Aota). 

Act IV of 1879-Cf. S. 11 with Sub-Ss. 1 aud 2 of the present section. 

„ XVIII of 18a4-C4 S. 10 with Sub-Ss. 1 and 2 of the present section. 

Ba1)-S. 8 is new. 

4 (Notes). 

General. 

(1) Analogens prevision. ^ 

Cf. the Garners Act 1830, (11 IV, and I Will. IV, o 68, S.l.) K 

12) Nature of the obligation of common carrien to carry goods with safety. 

(a) “ To give due security to property, the law has hdded lo that responsibil¬ 

ity of a earner which immediately arises out of his contract to carry 
for a reward, namely, that of»taking all reasonable care of it, the res¬ 
ponsibility of an insurer. From bis liability as an insuier the carnet 
18 only lelieved by two things, viz., the act of God and the King's 
enemies.” Per*Best, C.J, m Riley v. Home, 5 Bingh 217, cited in 19 
B. 165 (131). L 

(b) ‘‘ He (the common earner) is considered as having contracted to insure 

the safe delivery of, that is to >-ay, as having contracted to carry and 
deliver safely and ^ecurely (tho act of God and of the Queen’s enemies 
alone excepted^ the goods of which he as c~>inmon ca'tier is bailee.” 
bergheim^v. Tiie Great Eastern My. Co, 3 C.P.D, 22, cited in 19 B. 
165 (18i). M 

(c) ” The reason why the law implied that this is his contract was that the 

carrier hsd, by himself or his servauts during tus bailment at times 
and in plrtces where be could not even be supervised, tbe exclusive 
control and care oi the goods .nirusted to bim by ihe owner, and, 
consequently to prevent fraud, the law imposed on tho-se who con¬ 
tracted to^carry goods as common catnots the obligation also to un¬ 
dertake to insure their safeiy.” {Ibid ) N 

(d) ” The law and liabilities of common carnets are founded on custom irres¬ 

pective of cont>aot. A common carrier is and always has ueen liable 
to be »>urd for any breach of this common law duty in an action fer 
tort.” Per Garth, C.J., in 10 C. 166 (136). 0 

(e) ” It 18 true that, when the employment of a common cariier has com¬ 

menced, the law implies a contract on his part tj perform the duty 
imposed upon him , and consequently he is 1 able to be sued in au 
action either of tort or contract, according to the conveyance or advan¬ 
tage of the plaintifi in each suit. {Ibid ) (See BuUeu and Leake on 
Pleadings pp 101 & 243 ) P 

aotloo, scope of. * 

This section declares that, where the cost of valuable goods sent by Bailway 
exceeds Bs. 100>in value, the Company cannot bi held liable for lots 
* 4>f them unless the sender had declared^ the r nature and value and 

paid higher charges for the inoieased risk, the word "value” in the 
section clearly meaning the price for which they would usually sell at 
the time in the market. {In the Sadar Court of the Province of in 
31st Dec. 1894.) Q 
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Oeneval —(Conclvded)‘ 

(4) Plaintiff transgreBaing ppovition of S. 10, Aot XYIII of ISM. 

A plaintiff who has transgressed the provisions of S. 10 Aot XVIII of 1854 (=> 
present section), is not entitled to decree, even though tb# defendant’s 
servants have been guilti', as carriers, of negligence or criminal acts 
within the meaning of S. 8, Act III of 1865. Appeal )To. 97,29th April 
1879, D.O.B., Fart X (32). B 

/.—** Anx parcel or package,'* 

• * 

<1) “ Any parcel or package ’’—Scope of the expression. 

The wutds “rtny parcel or packsge” in this section include “passenger’s” luggage 
dealt.jKtth by 8. 74 of the Act. 73 P.B. 1907. 8 , 

( 2 ) Luggage belonging to, or in charge of, a passenger. 

(а) A—which has been bookedHiy a railway servant and for which a receipt has 

been given under 8. 74 of the Aot, is a pHreel or package delivered to a 
railway administration for carriage by a railway within the scope of 

8. 75 of the Act. 66 P.R. 1897. * T 

• 

(б) Hence, on a plaintiff failing to make declaration in respect of such “luggage” 

.. . which was valued at a sum exceeding Ks. 100, Jield, that, under 8. 76 

ol the Aci, the railway adn inistration was free from liability fer the 
loss, thereof, both as regards scheduled and non-scheduled articles 
contained therein. (lind) , U 

2.->'The Value." 

*’YaIae’’ Meaning and scope of the term. 

(a) That term “ value ” refers to the intrinsic value at the time the parcel was 

delivered to the lailway Stoesstger v. S. E. Ry Co., 3 E. and B. 
549. Y 

(b) The word “ value ” clearly means market-value of the articles, the price 

for which they would usually sell at the time in the market. (In the 
Sadar Court of the Province of Sind, 31st ^ec. 1891). W 

(c) I'he words m the section “ tbe value ” moan that value at desitnaiton, and 

not at place of despatch uhtek reiACseiits tlw proper measure of 
damages in the evenii of loss of the goods. {Ibidi, X 

(d) Discount allowed by the seller to the particular purchnser or consignee 

cannot legally be deducted from the “ said value.” (Ibid). Y 

3.—"Railway administration...deterioration .” 

(1) Loss, destruction or deterioration. 

(a) The wor s “ of the parcel ” in this section include the loss caused by the 

criminal misappropriation of the parcel by a servant of the Railway 
administration in charge thereof. 19 B. 159. Z 

(b) The word “loss” in 8. 10, Act XVIII of 1864, applies to a case where the 

loss is caused b) the criminal act of the servants of a railway company. 

5 M. 208 (212). * . ss A 

(c) The term “ loss or injury ” in 8. 10 is not to be limited to accidental loss 

or accidental injury but would cover also cases where the loss or in¬ 
jury was occasioned by the gross negligence or injury or criminal acts 
of the oompany’s servants. (Ibid), B 

* * 


24 
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—“ Railway administratloa.. ..deterloratloa**— (Concluded), 

(2) Company’s liability for loss of passdb^er’s laj^age. 

A railway passenger^ whose box containing cloths, gold and silver ornaments 
« and currency notes of value of over Bs. 100, has been eotrustod to the 
Railway Company’s servants for conveyance in the luggage van end 
Shas been lost or stolen, cannot recover the value of the box or of any 
part of its contents from tbe company, unlors he had made the decla¬ 
ration prescribed by S. 75 (1) of the Act. 73 P.R. 1907. C 

• » 

(3) Through-booking of goods by steamer and rail—Liability of steamer company 

for loss daring transmission by rail. * 

The plaintiffs consigiud a parcel of silk articles through tbe India General 
Btoam Navigation and Railway Company, Ld., for delivery at K, 
knowing that the articles would be carried in the first instance by the 
, dulfiidaut company, then by the Eastern Bengal State Railway and 

then by the East India Railway Compai y. They did not declare the 
Miluo of the articles which exceeded Bs. 100, nor disclose tbe contents 
, of the parcel. It was found that the goods wore lost after they had 

bseii made over to the Eastern Bengal State Railway. Held, that the 
agreement was not in substance with both the Steam Navigation Co., 

* and tbe B.iilway Companies, and tbe former could not be held re¬ 

sponsible for the loss. 11 C.W.N. 1076 (11 C.W.N. 1071, F.), D 

(4) Luggage in charge of a passenger, no declaration made re. 

Where the plaintifi had made no declaration in icsptct of a luggage booked by 
a railway and for which a receipt has been given under the provisions 
of S. 74, which was valued by him at a sum exceedinti Rs. 100, Jield, 
that, under 8. 75, the railwa>t administration was free from liabili'y 
for the loss thereof, both as regards scheduled and iiou-schcdulcd 
I rticles contsined therein. 5G P.R. 1897. £■ 

4.—" Of the parcel or package. ” 

(1) Alteration in the law. 

{«) Tbt' woids “of the parcel or package ’’ in S. 75 form an alteration in the 
law. F 

(b) Aocorning to the Old Acts (Act IV of 1879 and Act XV’III of 1864) protec¬ 

tion was only extended to the contents of the paicel which should have 
been declared under those Acts. (See S. 11, Act IV of 1879 and S. 10' 
Act XVlll of 1654). 0 

(c) The viine is the case under the Plnglish Carriers Act. Treadwin v. O.E, 

By. Co., 37 L J.C.P. 83. H 

(d) But now, protection extends to tbe entire parcel or psekage, including 

the articles whiph should have been declared and those which need 
not have been declared. (See present sec ion). I 

(2) Luggage In charge of passenger. 

, *- Luggage belonging to, or in charge of a passengi r which has been booked by a 
railway servant ai'd for which a receipt has been given under the 
terms of S. 74 of tJio Act, is a parcel or package delivered to a railway 
administration f r carriage by a railway within the scope of S. 75 of 
the Act. 53 P.R. 1897, $ 

. • • 
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‘ S.—Declared them — Railway,” I 

(1) Declaration of value neceuary. 

(a) Under this section the value and contents of^articles exceeding Bs, 100 

sent through the railway should have been declared. Where this is 
not done, the railway adminisiiraiion is not responsible for the loss of 
the goods. Secretaty of State v Duvtda liovi, (18*^4) yadat Court 
of Sind. K 

(b) Under this section it is necessary ih^t both the value and ihe contents of 

the parcel if ifver Rs. 100 in value should be declared, before the 
, Railway Com; any can be held liable iii lespcct thereof. 19 B. 159. L 

(2) Deolaration of valuable goods, essentials of 

{a) The dec aratioii must come from the send'r, and must be so expressed 
as to Te'understood b) the earner as such, and, as I think, understood 
ah o as the foundation df a conb act.” Per Bjics, J., lu Robmso)} v. 
The South-Western By. Co^, -H L J.C.P. 234, cited in 19 B. 166 
(180). . ’ ^ M 

(b) “ The declaiation must be made with the intention that it should.so 
operate as to entitle the company to charge the higher rate. ” Per 

Smith, J. in (Ibid). N 

• 

** ' (c) The conditions of 8. 10, Act X\ III < f 1864 (Of. present section) are not 

fulfilled by the sender merely giving an account of the qu.mtity and 
description of the goods delivered for carnage, when required to do so 
bi the booking clerk. 5 M. 20H 0 

(d) Wheip a box containing 7 bais of silver valued at its. 4,296-10-9 bad been 

delivered to the Rtilwaj Company at Trichinopoly Station for carriage 
toBombaj, held, that to establish the liability of the Railway Com 
paiiy in the case of excepted Hrticles, the declaiat on required by S. 10 
Act XVIII of 1854 must bo made in such a manner as to inlimati 
that the sender invites the Railwav Company to undertake the spccia 
risk and la willing to pay the increased cbaigo. (Ibid). I 

(e) A person who sends or deliveis the parcel containing any of the valuabh 

artic.es specified must take the first step by giving that informatior 
as to Its contents to the carrier which he a'ono can give, and if h( 
does not lake that first step, he couid not maintam an action, asS. 1 
the English Carriers Act, 11 Geo, IV and 1 Will IV, o. 68, sayi 
that the cairi r shall not be liable unless the declaration is made 
Buxendale v. Hart, 6 Ex. 769, cited m 19 B. 166 (176). (j 

(3) Omislion to declare value and nature of goods, effect of. 

Where the consignor, at the time of delivering valuable property to the Com 
pany’s clerk, omitted to declare tbe nature and value thereof as re¬ 
quired by the section, the Company cannot be held bo bo liable as 
bailees under the ludiau Contract Ai^. 19 B. 165. B 

<4) Yaluable article not declared—Liability—Protection of Company. 

(a) Where the value of an article of the kind, specified in Sch. II has neithei 

been declared noc insured, a Railway Company is i^ot liable for a.Ui- 
delivery of the same. 2 M. 310. 8 

(b) The protection from liability, conferred on the Railway Company by 8.10, 

of Act XVIII of 1864, (Cf. present section) in cases in which the value 
of such property is not declared and the higher chsrge paid, does not 
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S —** Declared them... .Railway •'—(Oonclvded), 

oeaad on arrival of tba parcel at the place of the destioation but ezteads 
to period at which the consignee takes delivery. {Ibtd}, T 

(a/ Coin sent by railway, lost in transit. No declaration of the contents of the 
box made, no increased charge paid and no insurance effected. Held, 
c that the Company was not liable, its liability as common oarriers 
having been taken away by Act IV of 1879. 19 B. 165. U 

<6} Uninsured ^ooda. 

Plaintiff presenied a bale of Bilk at the railway station at A for transport by 
rail to M. He was requested by the Railway Company to “Insure,’’ 
but declined to do so, engaging that the goods should go at the owner’s 
risk. When ths' kale was delivered at M, it was discovered that the 
Bilk had been abstracted and hemp substituted. Held, under the cir¬ 
cumstances, that the Railway Company were protected by S. 10, Act 
XVIII of 1854 (C/. present section), 96 P.R. 1868. Y 

(6) Uninsured goods—Theft Company's servants. 

< Where plaintiff delivered two parnels of shawls to a Railway Company declar- 
ingthe nature of the contents of the parcels, but saying nothing about 
their value, and one of the parcels was not delivered to the plaintiff at 
* his destination, and be sued the defendants for its value, alleging that 

they had been stolen, held, that the plaintiff was bound to declare the 
value of the shawls. The plaiutiff could only be excused from doing 
so by the defendants voluntarily or involuntarily lending him to be¬ 
lieve that such a declaration was unnecessary, and he wis protected 
from loss without making it. 29 P.R. 1872. W 

6.—“ It so required — risk." 

<1) Loss of valuable articles—English and Indian laws similar. 

(a) Where the servants of a Railway Company received a box containinggold and 
silver coins, and the person delivering the same declared their value 
and natdre. he was not bound to tender, but the carrier, must demand, 
the increased charge for insurance. 19 G. 538 {dzssented from in 19 
B. 165). X 

(5) And if no such demand was made, the earner would be liable for the 
loss of, or injury to, the goods, although the increased charge was 
not paid. {Und). Y 

(c) The wordsof ihe English Act 11 Geo. IV, and 1 Wm. IV, c, 68, S. 1, and the 
words m Act IV of 1S79, S. 11 ( = present section) are practically the 
same so far as this matter is concerned, (Ibid.) {Great Northern By. 
Co. V. Behrens, 7 H and N. 950, F.), Z 

(2) Liability of receiving Compaay—Excess charge paid by the delivering Company 
—Alteration of contract. 

The Nizams State Ry. tk). received certain goods to be delivered to the plain¬ 
tiffs at Agra station through the G.I.P Ry. Co. and received a certain 
amount for the wavgon load. At Agra, tbe G.I.P. By. Co. refused to 
deliver goods*, unless a farther amount was paid at maund rate. The 
plaintiffs paid the amount under protest acd brought a suit for re¬ 
covery of the amount against both the Railway Companies. Held, 
that the Nizam’s State Ry. Oo. being the principal and the G.I.P. 
Ry, Co, brmg'their agents, the former were so liable in damages to 
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6.~“// 80 required....risk ‘*-^(Coneluded^. ^ 

the plaiatiSs. Hold also thsi the Hailway Company were not com¬ 
petent to alter the contract between the parties and charge per maund 
rate instead of waggon rate hb settled. ^ A. 228 (F.B.)p A.W.N. 
(1907) 4=4 A.L.J. 80=2 MX.T. 2. 1 

(3) Payment of Increased ohavge-Effeot. '* 

(а) The payment of the increased oharse in S. 11 of Act IV of 1879 attaches to 

a Railway Company the liability of ordinary bailees. ,17 B. 723, B 

(б) The payment, by a consignor of Siilvec coin, of the specie rate required by 

the general regulations of a Railway Company to be paid for the 
carriage of such goods, is not such a payment as satisfies the require¬ 
ments ofjhis section. 19 B. 159. C 

(9) Increased charge on declaration of value, not an insurance charge. 

A charge of insurance is not covered by the phrase “an increased charge ” in 
this section. The fulfilment of the considerations specified in the 
section does not extend the Lability of ^he Company to that of insurers 
but merely regulates them to the position of ordinary bailees. 17 
B. 723 D 

(5) Omission to demand extra charge for valuables. 

(o) The benefit of this section cannot be given to the Railway Company where 
they had received valuable goods after declaration of value without 
demanding an extra charge for insurance, and where the excess charge 
was not at all brouvht to the notice of the oonstgr.ec, the carrier will 
be liable for the loss of, or injury to, the goods, although the increased 
charge has not beci paid. 19 C. 538 {541}, E 

(6) Where a carrier receives goods of the description mentioned in 11 Geo. IV 
and 1 Wni IV, oh. 68, and the person delivering the same has dec¬ 
lared their va'ue ai d nature, he is not bound to tender, but the carrier 
must demand, the increased charge mentioned in the notice affixed iu 
tbo office, warehouse, or receiving house, whether the goods are there 
delivered, or to a servant sent to fetch them ; and if no such demand 
is made, the earner is liable for the loss of, or injury to. the goods, al¬ 
though the increas d charge has not been paid. The Gteat Northern 
By. Co. v. Behrnes, 7 H. A N. 950, cited in 19 C 538. P 

(General). 

8.1, Engliah Carrier’s Act, 18S0, Will lY, c. 687. 

According to this section contractors, coach proprietors, and carriers, held, not 
liable for loss of certain goods above the value of £ 10, unless delivered 
as such and increased charge accepted. G- 

ENGLISH LAW—S. 1, ENGLISH OARRIERS ACT, 1830, (1 Wm. IV. c. 68), CASES 

UNDER. 

(1) Formal notice of nature of goods not necessary. ^ 

A formal notice of the nature of the goods is not necessary, if it is in fact 
broughi to the notice of the Company what the goods are, and their 
value is sufficiently stated to enable the carrier to fix the additional 
charge he is entitled to make. 19 W. B, 800. H 
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I Qenerat~-{Con(mtted), 

{2) Oposi negligence. • 

The earner is protected by S. 1 of the English Carnerg Act, 1830, even if there 
• is— Hinton v. Dibdtn, ‘i Q. B, 640. I 

<3) Lose. 

(а) A ftss of seHSon or market is within S. 1 of the English Carriers Act, 1839 

(1 Will IV. 0 . 68) (C/. present section). Wilson v. L. Y, Bp, Co,, 
.9 0. P (N. S.) 632. , J 

(б) So also a loss through deiiverj* to a wrong porsoii by mistake. Montt v. 

N, E. By. Co,, L.R. 1 Q.B.D. 802 (308) ‘ J1 

(c) So also a temporary loss nocessit \tmg the replacing of articles by the owner. 

Milieu V. Brasch, L. E. 10 Q.B D. 142. K 

{d) Tho loss ought to bo a loss by tho^arrier, and not a loss by the owner merely 

• in consequence of th*' non delivery of tho article in due time. Hearn 

V. L and S ir. By. Cot, 10 Ex. 793. L 

i(4^ Delay from tempopapy loss* 

S. 1 of the English Carriers Act, 1830, protects the earner from the conse¬ 
quences of delay i-i do'ivcrmg the goods owing to a temporary loss. 

• Wallace v. Dublin and Belfast Junction By. Co., l.R. 8 0. L 341. H 

(5) Delay, where no loss. 

But not against delay fu delivery, where there is no loss of goods Ileam v. L. 
and S. W By Go., 10 Ex. 793. N 

(6) If value declaped, caprier liable 

(a) If the value and n.ttiiio of the articles is detl.fed, the common law liability 
of tbc earner revives, whether he demands an increased charge or not. 
Behrent v. G. L Railway Co , 6 TI A, N 366 0 

(i>) Prioi to the carrier being made liable the value and nature of the contents 
of a p-ircel must bo declared. JTai t v. Buxendale, 6 Ex. 769. P 

(e) The necssity of declaring the nature of the articles is not put an end to, by 
the fact that tho nature of the articles are obvious to conjecture or 
guess. Bays v. Pink, 8 C. A P. 301. Q 

(7) PaPcel OP package 

A waggon containing articles of the kind mentioned in S. 1 of the English 
Carriers Act, but open at the top so that the Company can see what 
the art'clesare, is a “ parcel or package” withmthat section. Whaite 
V. Lancashire and "^'orkshire By. Co., L. R. 9 Ex. 67 R 

( 8 ) Articles within S. 1 of the English Garrieps Act, 1830. 

(а) ^vory, black, and agate bracelets, shirt pins, common gilt rings, brooches, 

to'-toise shell purses, glass smelling bottles. Bernstein v. Buxendle, 
6C B.N.S. 2.14. B 

(б) Ivory fans A.G. v. Hartley, 6 Rni-s. 173. Rl 

(e) A chronometor. heConteut v. L. and S.W. By. Co.,L.R.IQ.B. bi\, 82 

* (d) Mail, with I her cases. Wyld v. PioJcford. 8 M. and W. 443. B3 

(e) Pictures with their frames. Henderson v. L. and N.W. Bu. Co, L.R. 5 
Ex. 90. 

(S) Prints and coloured prints. Bot/s v. Pink, 8 0. and P. 361. T 
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(g) A looking-glaas, Owen v. Burne^, 2 0 and M. 353. T1 

(h) Silk-dresses. Flowery. S.E. 22/. Co., 16 L.T.N.S. 329. T2 

(t) Silk-t'ghts and hose. Hart v. Bnxendle, 6 O.B.N S. 251. T3 

Ij) Elastic silk webbing Bunt v. Midland fly Co., 2 H. & C. 889.’ T4 

(I) And possibly the packing case, if it contained only articles within 

S. 1 of the English Carriers Act 1830. Iradwin v. O.'E. By. Co L. 
R. 3 C.P. 308. U 

{9) Articles not within 8 1 of the English Carriers Act, 1830. 

(a) German silver funee lioxes. Beynsfetn v. Barendale, 3 C B N S. 251. Y 

’ (b) A document in the form of a bill of exchange accepted bv the person to 

whom it wa^ directed, but having no di.awer, and found by the jury 
to bo of no value when delivered to the carrier SUmsiger v, S. E. 
By. 00.73*15. and B 549. W 

(c) Painted carpet designs. Wnoihnrd v. L and H W. Bu Co . 3 Ex, D 121.X 

(d) The frame of a silk vestment not jisually framed. Trmdimn v G. E. By. 

Co , L.R. 3 O.P 80S , Y 

(c) Hat bodies made l art'y of fur and part'y of wool. Mayhew v. Nelsdn, 
6 C.P. 58. Y1 

if) A packing case containing some articles not within S 1 of tbo English 
- - Carriers Act, '830, Tteadwin v. G E. By. Co , L R. .8 C P. 308. Z 

(10) Articles which must be declared under the Indian Act. 

See Sch. II to this Act. ’ 

76. Tn anv “luitp agairmfc a railway administration for compensation 
for loss, destruction, or deterioration of animals or 
in in r^pect”of Soods delivered to a nilway administration for carriage 
loss of animals rr W railway, it shall not be necessary for tlio plaintiff to 
goods 1 prove liow the loss, destruction, or deterioration was 

caused. 

Old Acts 

Act IV of 1879 .. S. 1.3. 

Act XVni of 1854 . .No correspondini? provision. 

(Notes). 

M.B.—See notes under Ss. 72, 73, 74. viyia. 

General. 

(1) Scope of the section—Borden of proof.' 

(а) The provisions of this section ca.st, not on the plaintiff, but on the Railway 

Company, the burden of establishing the circunist<i,ncos which, under 
the Indian Contract Act, wou’d exonerate the bailee from liability. 
On the plaintiff proving the dehverv of the goods to the Company and 
the destrnotion while in their custodv, it is for the,Company to 
establish the circumstances which would entitle them to be relieved 
from liability. 22 A. 36 , see also 26 0. 398. A 

(б) It is true that, by S. 13. Act IV of 1879 (Cf. nresent section), a plaintiff who 

sues a carrier for the loss of coods is not bound in the first instance 
to prove how their loss occuned ; but nothme is morejeasy than for toS 
carrier to call his servants as witnesses, and to prove prima fade that 
the goods were stowed and protect d in the usual way, and so to throw 
upon the plaintiff the onm of proving some negligence or criminality 
rn the pai-t of the carrier or his servants. 10 C. 166 (183). B 
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I /.—** Burden ot proof ... .goods ." 

(1) Onus of provlag that lost of goods booked under Risk-note vas eansed by 
some default for which Railway Company was liable. 

See«8 N.W.P, 200, * C 

(2) Onus of proving that goods entrusted to Railway Company were lost. 

See 7 B.*478 ; 17 M. 446. D 

(8) Onus ot proving how the goods entrusted to Railway Company were lost. 

See 17 B.’417; 17 M. 445. , ' E 

(4) Onus ot proving negligence in suit against Railway Companies for non-detivery 

of goods. 

See SB. 120; 22 A. 361. P 

(5) Onus of proving negligence on the part'of the Railway Company, in not pre¬ 
venting dangerous goods being carried in trains by passengers 

See 26 C. 465 ; H C.W N. 449. ‘ Q 

t 

(6) X)ttus of proving that goods were not stolen by Railway servants or their 

agents. 

• Where goods carried in a train of the defendants from Nangaon to Egaptnr 
were plundered during the journov. JieM, that the defendants were 
entitled to the ^benefit of S. 152 of the Contract Act, and should be 
permitted to give evidence that the robbers of the plaintiff’s goods 
were not servants or agents of the defendants, and that the defend¬ 
ants (by their servants and agents) took as much care as a man of 
ordinary prudence would, under similar circumstances, take of his own 
goods of the same bulk, quality and value of the g-iods in question. 3 
B. 96. H 

(7) Consignor asserting that goods were delivered to wrong person— Onus. 

{a) On a consignor^serting that the goods were not lost but were delivered 
to a wrong person, the burden of proof lay on him to prove his case. 
14 M.L.J. 396. I 

(6) It is incumbent on the consignor to show that, the circumstances under 
which the goods disappeared, were not such as to amount to “loss” 
within the meaning of the “ risk-note.” 14 M.L.J. 396. J 

{‘i) Loss of goods—Suit for damages—Burden of proof. 

In a suit for damages ocoasioned by a loss of goods de^Iivered to a Railway Com¬ 
pany, the plaintiff need not prove how the loss was caused, but on 
proof of the loss, the Company is bound to show that the loss occurred 
under circumstances which would exempt a bailee from responsibility 
' font. 17 M. 446. K 

<9) Suit for damages against Railway Company — Onus. 

In a suit against a Railway Company by a person who has given an idemnity 
note to free the Company of “ all responsibility for any loss or damage 

, ^ V'hatover arising under certain circumstance ” it is for the defendant 

to show that the loss of the goods did noc occur through the negli¬ 
gence or misconduct of their servants, and that it ia covered by the 
terms of the note. Appeal No. 93, 26th April 1879| IXC.B. Part X 
( 81 ). h 
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Barden ot proof ... .goodM. **-(C(mciudeii . 8 

•> 

(10) Butt for conpeiitatioit fQv danwgu oaaied to ho^pse daring tranidt—0»a«. 

• 

(а) Where the plaiotifi brought a suit against the Sinih, Punjab and Delhi 

By. Co , to recover Bs. 50 as compensation for injures sustained by a 
horse while being carried by the defendant’s railway from Umballa to 
Lahore, alleging that owing to the negligence and unskilfulness of the 
Company's servants the horse was thrown down ajid injured while 
being carried ^s aforesaid, held, that the question of the liability of 
, the defendants to make compensation to the plaintiff turned under 

S. 15'2, Act IX of ISTi, on whether the defendants took as much care in 
respect of ihe horse as a min of ordinary prudence would, under the 
circumstances of the case, have taken of a horse of his own of equal 
value, and that the arms of proving that they took this amoupt of 
care was, under S. 13, Act IV of 1879 (Cf. S. 76, present Act), ou the 
defendants. 127 P.B. 1882. M 

ft 

(б) Where the sender was not required by the company to sign an agreement as 

prescribed by S. 10, Act IV of 1879 ( = S. 72, present Act), nor to make 
any declaration of the value of the horse, and the horse was received 
.. . without such declaration and the ra'e demanded by the defendants’ 

servants was paid, the defendants could not claim to be absolved from 
liability to mako compensation to the fu'l extent for the injuries 
shown to have been caused to the horse by the want of due care on 
the part of their servants {Ibid.) N 

(11) Duty of Railway Company as oarriep-Burden of proof. 

(а) A horse carried byjthe defendant railway company was injured on the way 

and died a few divs after! The horse was not carried at the owner’s 
ri-k, nor was it insured. The plain<iff, suing for damages alleged in 
the plaint that the accident was due to a defect in the horse-box, but 
failed to prove it. The suit was thereupon dismissed. Held, on 
appeal, that the burden of proof lay on the defendant company, under 
S. 72 of the Act, to prove that it discharged the duty of a bailee under 
S. 151 of the Contract Act. 3 N.L.B. 94. 0 

(б) The burden would only be discharged by proof that the horse-box was in all 

respects sufficiently fitted and adequately secured, and that, on the 
journey, such precautions as ordinary prudence dictates were taken by 
the Company’s servants. {Ibid). (9 B. H. 0.1, The Oreat Western 
By. Co. V. Blower, 41 L. J. 0. P. 268 ; 22 A, 361, E). F 

(c) The burden of proof cannot be affected by the fact that the pldintiff had put 
forward a theory of his own to account for the accident. {Ibid). (1N. 
L. B. 4. F). * 0 

(12) GonaiBnee’s claim—lUiFrier'a liability. 

Where the consignees refused to take delivery of two bundles of cow-hides 
carried by the railway company on the ground of shortnere in the 
number of pieces, and there ww no evidence that the bundles had 
been broken or the hides counted by pieces, the railway company wsa 
dedaied not to be liable. 21 W.B. SSO. , > B 


25 
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[8. 77 


77.* A person shall not be entitled to a refund of an over- 
Notifioation of charge 1 in respect of animals or goods ^ 

'cisimB to refunds of carried by railway, or to compensation for the 

TO^meatfon" for loss, destruction, or deterioration ^ of animals 

losses. * Qj, gQo< 3 g delivered to be so carried, unless his 

claim to the refund or compensation has been preferred in writing 
by him or on His behalf to the railway administration within six 
months from the date of the delivery of the animals or goods^ tor 
.carriage by railway *• 

Old Acts. 

This section is now. 

(Notea). 

General. 

t 

^1) Section, nature of. 

(a) S. 77 18 plain. 31 B. 534 = 9 Bom. L.R. 942 (947). S 

, (6) It must bo read in irs plain and ordinary sense (Ibid). T 

<2) Object of the section. 

(«) The-apparently iS to prevent stale claims, 27 B. 597 = 5 Bom. L.R. 

531; 31 B. 634=9! Bom L.R. 942 <948). U 

(b) “ If it bo said that the notice so served would probably be forwarded, and 

that redress should be facilitated, the answer i- that experipnce of the 
Courts abundantly proved the neoefsity of protect in« railways from 
eroundless litigation, and the legislature has given the protection 
in question.” Pei Lord Campbell in Oat ton v. G.W.Ry. Co., 27 L J. 
Ex. 875, cited at 4 Bom. L R. 495 (503). Y 

<3) Scope of section. ^ 

(a) This section precludes any person from maintaining a suit for a refund of 
an overchaige in respect of animals or goods unless the claim for a 
refund has been preferted in wntmg by bim to the railway adminis¬ 
tration within SIT months from the date of the delivery of Ihe goods, 
28 A. 552 (553) -3 A.L J.,329 = A.W.N. (1906) 109 ;35C. 194 (196) = 
12 C.W.N. 450. W 

f^t All that this section requires is that the claim must bo preferred in writing 
and within a limited time to the ” Railway Administration.” 22 M. 
137. X 

<4} Effect of gection. 

The effect of 8. 77 has been the subject of judicial interpretalion in Qun<ja Per- 
shad V. The ^gent, Bengal and North Western Railway Company. 
(Tn the High Court of Judicature at I'ort William in Bengal, Aug. 21, 
1896, cited with,approval in 26 B. 669 = 4 Bom. L.R. 495). Y 

* <6) Terms of secAon examined. 

(«) This section requires that the claim should be preferred in writing by or 
on behelf of the person aggrieved, and that it should be so preferred 
to the Railway Administration within the prescribed period. 26 B. 
^9 = 4 Bom. L.R. 496. Z 



185 


S. 77] .Act IX of 1890 (indian bailways act). 


General. — iponcluded). # 

• 

(6) When goods were taken from Raipur by the Bengal Nasapur Railway Co., 
and were conveyed through the lines of the Bast India^Railway and 
delivered by a third railv^ay to the Bengal North Western Railway at 
Ravilgan j. a portion of the goods was damaged. claim was made 
on the Bengal North Western Railway, and this was passed on to the 
Nagpur Railway ,whose reply repudiating all liability was communicated 
to the plaintiff. The Nagpur Railway Company was not an original party 
but was subsequently added in the course of the trial. The lower Ap¬ 
pelate C<iurt held that no notice had been served on the Nagpur Rail¬ 
way Company as required by S. 77. The plaintjfi appealed to the 
Hi8h*'Court. Prtnsep and Q/wse. 33. said. 

It IB contended that, although strictly within the terms of S. 77 no notice 
was served on the Naifpur Railway. Go., still inasmuch as that Com¬ 
pany had learnt of the claims made by the plaintiffs in respect of these 
goods and to some ettent admitted liability on this receipt, it must be 
held that the claim an 1 notice inaje on the North Wostem Railway 
was practically a claim and notice served on the Nagpur Railway 
Company,” “ It seems to us that this would be construing tbe law be¬ 
yond the meaning and object of S. 77 of the Act, and indeed we mAy re¬ 
mark that this was not the case made by the plamtiffs They had some 
intimation that tbe Bengal and Nortlj Western Railway Co. had made 
a communication with the Nagpur Railway Co,, and, notwithstanding 
that, they h ive deUberately brought this suit after notice under S. 77 
against only the Bengal and North Western Railway Company, seek 
to join the Nagpur Rai'way Company and hold them liable also with 
the Bengal and North Western Railway Company, and make the in¬ 
formation given by the Bengal and North Western By. Co. to the 
Naepnr Railway Company on the claim made on tbe former a notice 
that the claim was made also o i ihj latter company. We think that 
the subordinate Judge has rightly diamtssei? the claim against the Nag¬ 
pur Railway Company holding that as no notice had been served 
on that Company, itconld not bo made a party to any suir." (Ibtd). A 


iG) Formalities Imposed. 

Those formalities which the Legislature has imposed cannot bo dispensed with. 
26 B. 669 =4Bom. L.R. 496 (503). B 

(7) Knowledge by a railway company. 

Under this section,—is of no avail, unless it be communicated to it in the 
prescribed mode. 26 B. 669=4 Bom, L. R. 495. C 


" Overcharge ." 


.•(1) Overcharge. 

* I 

In the American and English Enoyolopoedia “ overcharge ” is defined 
charge of more than is permitted by law.”' See Woodman 
Ornnde, 67 Tex. 418, cited m 9 Bom, ’L. R. 942 (947). 
i(2) Consignment—Overchaige—Notice of claim, ' 

{a) The plaintiff sued defendant Railway Company to recover tbe excess amount 
claimed and received by tbe Company as carrier after the delivery of 
goods to the o msignee. Held, that the notice prescribed by S, 77 of 
the Act was necessary. 31 B. 534=9 Bom. L.R. 194^., £ 


as "a 
v. Hio 
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/.—** Overcharge, ** — {Concluded^. 


lilt 


(b) The overohargo referred to in S. 77 is not confined in its meaning to an 
• overohaige recovered before the delivery of goods to the consignee- 

at their destination. (Ibtd.) F' 

(c) " If ^person goes to an office of a carrier and asks what a thing will be 

done for, and he is told by a clerk or servant who is transacting 
business &at it will be done for a certain sum, themaster can charge 
no more.” Per Lord Tehterden, in Wvnkfieid v. 'Paokington, (1827)> 
C. and P. 599, died in 9 Bom. L.B. 942 (947). ^ Q- 

(d) If, before sending goods by a rarrier, the sender applies at his wharf to 

know at wnat price certain goods will be carried, and he is told by a 
clerk who is doing the business there, 2a. Od. per cwt. and on the 
faith of this he sends the goods, the carrier, cannot charge more ; 
slthough it be proved that the carrier had previously ordered his clerks 
to charge all goods according to a printed book of rates in which Ss.Gd. 
per cwt. W{^ set ^own for the goods of the sort in question. (Ibid) H 

2.—“In reaped of animals or goods.** 

^ The words—in this section are as wide as they can be. 9 Bom. L.B. 942 (948). I 

3.—“Loss, destruction, or deterioration of goods.** 

(1) Negligent misdelivery of goods—Liability. 

(a) An exemption or privilege is conferred by 8. 77 of the Act, on a railway 
administration. 6 P.B. 1897- J, E 

(&) The section should be strictly limited in its operation to oases clearly 
falling within its terms. (Ibid). L 

(c) A negligent misdelivery of goods by a Railway Company to a person other 
than the owner, is not such a “ Joss ” of the said goods, within the 
meaning df the section, as will bar a suit by the owner, instituted 
more than 6 months thereafter, for damages for breach of contract to- 
carry the goods and deliver them to him at destination, because a 
claim for compensation was not preferred in writing by him or on hia 
behalf to the railway administration within 6 months from the date 
of delivery of the goods for carriage by railway. (Ibtd). K 

(2) Suit for lou of goods left on railway premises. 

No—is maintainable if a receipt be not obtained for thorn. 23 A. 367 Shim v. 
The Great Northern Railway Company, 14 C. B, 647, R. N 


• d.—** Unless..railway.’* 

(1) Notices of action. , 

Though-are not to be construed with extreme strictness, there must be a 

substantial compliance with the terms of the Act by which they are 
^ prescribed. Umon Steamship Co, of Neweealand v. Melbourne Ear- 

*bour Trust C<mmisBUmer,{lSdi) 9 A.0.865., cited in 26 B. 669^4 Bom 
. . L. R. 495 (504). . 0 

(2) Notioe in the Mvapapen. 

A«~..-of tlie oleim or an;oral examination ooidd not have sufficed. 26 B, 669ei4 
* eBtan. L. R. 49^ (504). p 
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4.—** Valest ... .railway. **—{p(mimued). 

^3) Notification of a oiaim. 

(а) The - . - may ba given either to the Bailway admiaistratioa as defined in 

S. 8, Bttb-s. (6), or m any of the modes mentioned in 8. 140, infra. 
88 A. 653 (558)»3 A.L.J. 289=A.W.N. (1906) 109.« Q 

(б) Bailway admimstiatioa, in the case of a Baitway administered by a Railway 

Company (as the £. 1. Railway is), means the Railway Company, and 
this exprettioo includes any persons, whether incorporated or not, who 
are owners lessees of V Railway or parties to an agreement for work* 
* ing a Railway (S. 8, Sub-Ss. 5 & 6 ). 26 B. 669=4 Bom. L.R. 496. R 

<4) Claim for oompoQiatio^ short dellTory—Notice of claim on whom to be* 
made—Service on TralDc Manager. 

{a) The notice of a oiaim under section 77 of the Act must be served, ,under 
8 . 140 of the Act, on the Agent of the Company. 13 C.W.N. 24=4 M. 
L.T. 427; 85 C. 194=12C.W.N. 450 S 

(6) But the law does not require that the notice should be physically thrust in 
the Agent's hand, (lind ) T 

(c) It is sufiicient if it appears from the finding that the Agent has had lull 

knowledge and notice of the claim. (Itnd) * U 

(d) Where from the rules of the Railway Company it appeared that the Trafiic 

Manager in the claims department^ settles all such claims and the 
Agent also refers to him claims for disposal, held, that the notice to 
the Traffic Manager was sufficient. (JM). Y 

<5) Service of notice on the General Traiffic Manager. 

The-of the Company is not sufficient service within the meaning of 8. 140, 

infra. (22 M. 187, 24 0. 306, 26 B. 669 & 26 A. 207, F.) W 

•(6) Trafiic Sujperintendent; nol^Manager’e Agent. 

The Traffic Superintendent should not he considered as the Manager’s Agent, 
24 0.306. * X 

• ^ N 

((7) Notice to Traffic Snperintend^nt, nature of. 

(а) Notice to the Traffic Superintendent is not sufficient compliance with 8. 77 

of the Railways Act. 24 C. 306. T 

(б) Such notice is not notice to the railway administratioo. {Ibid). Z 

«• 

<8) Notice to Traffic Superintendent when becomes sufficient. 

Where a suit was brought agamst the South Indian Railway Co. for the recovery 
of the value of a parcel delivered to them for carriage, and where 
it was found that within two months of delivery, notice of the suit to 
the Traffic Manager had been given by the plaintiff, that notice was 
held to be a good notice if in fact it reached the Agent df the Company 
within six months. 32 M. 187, , A 

^9) Notice of salt. 

' (a) Regard beinc had to the terms of this section, the defendant need not plead 

want of notice fop availing bims«lf of it. 24 C. 806,^ 

(6) The qbjectioQ on the ground of want of notice msy be raised at the hearing 

(Bid). • C 

(fi) The objection will be sufficiently met if it is shown that the notice served 
on the Traffic .Superintendent reached tile Manager within six months 
fromtiie.dal^olthedeiivery of the goods. (Ibid.) ** & 
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Act. IX of 1890 (INDJAN BAILWAYS ACT) 

■rf.— Unless... .rellwny.”~~(Coni%nued). 

, « 

(10) Natiee, plea of absence of« when may be taken. 

Tbe ^bjeotioxi on the* ground of want of notice under this section need not' 
necessarily be taken by the defendant in his written statement, 
but, it IB sufficient if raised in argument an the hearing. 24 G. 
306. E 

(11) Notice—Second appeal—Plea of want of notice whether allowable. 

A plea of failure to give notice under this sectrion, urged for the first time in> 
second appeal and not supported by any evidence that such notice 
was not given, was held to be taken too late. 27 B. 597 = 5 !bom. 

• L.B. 631. F 

(12) Service on Railway Company. 

t For the purpose of summons, a rSiiway company must be deemed to 
dwell at its principal office, 1 Hyde 197. G 

(13) Suit against Railway Company—Notice of claim—Notice to be given to the 
bompany which it is intended to sue. 

See 26 A. 207=A.W.N. (1903) 285, under S. 80, tnfra. H 

(14) Consignment of goods—Short delivery—Claim, notice of—Written notice— 
Claim on Company, liable. 

In May 1890, H. delivered to the E. I. By. Co. at Gazibad 1500 bags of wheat 
for carnage to Bombay. The railway receipts for the consignment 
wore sent to plaintiffs by H who drew hundw against the receipts. 
The plaintiffs accepted and in due course paid the huiidis. On pre¬ 
sentation of tbe receipts at Bombiy, the B.B and G.I By. Co., deliver 
ed 875 bags only and granted certificate of short delivery respectiug 
the rest. On the 25th July 1898, plaintifls wrote to B B. and C. I. By, 
Co., asking for damages for short delivery. On the 22nd September 
1898, the By. Co,, wrote to the plaintiffs saying the company was 
advised byeihe East India By. Co., to repudiate the claim and desiring 
plaintifls to address further correspondence to the latter By. Co. As 
a result of further correspondence, the B. B. and C. I. By. Co. on the 
27th Oct. 1898 wrote to plaintiffs intimating that,the E.I.B. Co. repu¬ 
diated their claim. The plaintiffs did not write directly to the E. 1. B. 
Co., and it was not alleged that a cla m was ever preferred by them or 
on their behalf to the E. l.*B. administration. Plaintiffs ultimately 
filed a suit to recover damages for short delivery. Held, that the suit 
was barred by this section, as no claim on the E. I. B. administration 
was preferred in writing by plaintifls, nor did the plaintiffs intend that 
the claim preferred by them to the B.B. and C.I.B. Go. should either 
^ be preferred by that company on E. I. B. Co., or be treated as a claim 
on the G. I. By. Co. 26 B. 669 = 4 Bom. L.B. 496. I 

(15) Diversion of oonsignment *while on route—Delivery to original consignee— 
Liability of company. 

^ At Sakrigali Ghat Station on the East India Bailway, G booked a consignment 
addressed to B at Rampti on the Bengal Nagpur Bailway. While the 
consignment was enroute to Kampti, G requested the railway servants 
at Sakrigali Ghat Sta'ion to direct the coni-ignment to plaintiff at 
Nargaon Station. This diversion was duly communicated to the Sta¬ 
tion Master at Kampti who in spite of the instructions delivered the- 
* -ftnsigmnent to B. The plaintiff sued the East India Railway for 
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4.—**Unle8S... .railway. {Concluded). 
damages consequent on non-delivery of consignment to him , Held, ' 
(1) that the Railway Company was liaUe in damages : the case was a 
simole case of breach of contract; (2) ihst the liability of the Ry. Co. 
was not hA cted by the fact that the Station Master at Eampti acted 
wtnnvly in disregarding the instmotion which he rdlieived from Sakri> 
gall Oh-it station. v7 B. 597 = 5 Bom. L.R, 531. J 

• (Miscellaneous.) • 

(1) Suit against a railway company—tiaw to be applied. 

In cases for which nativs law does not t rovide, reference may be made to the 
law 4 .o/ civilised nations. Oudb Old S. C. 4. K« 

(2) Limitation of suit for loss of, or damage to, or non-delivery of goods. 

See cases noted under “ Resuijnsibility of railway administration as carriers,” 
supra. • L 

78. Notwithstanding anything in the foregoing provisions of 

this chapter, a railwav* administration shall nqt be 

Exoneration from , , ,, , * t t . • 

responsibility mease responsible lor the loss, destruction, or deteriora- 

crlbo^** f»i«eiy des- gQot^s with respect to the description 

of which an account materially false has been 
delivered under sub-section (1) of section»58 if the loss, destruction, 
or deterioration is in any way brought about by the false account, 
nor in any case for an amount exceeding the value of the goods if 
such value were calculated m accordance with the description con¬ 
tained in the false account 

Old Acts. 

This section is new. 

(Notes). • 

i.~** Nor la any case, .accouat. ” 

Misdescription of goods—Liability of Company for loss- 

(a) Where at the t me of thej consignment, goods of one kind, for which a 

higher rate of freight would have to bo paid were lapnsented lobe 
goods of another kind for which a smaller freight was payable, and 
such goods were lost in* transit by reason of a fire, it was held that 
the Railway Company was bound to prove want of negligence on its 
part an < that the plaintiA was entitled to compensation, as if the lost 
goo is were of the kind represented at the time of the consignment. 3 
B. 120. H 

(b) The Railway Company ought not to char.e freii^ht as for goods, to which a 

higher rate of freight would have to be paid. {Ibid), N 

79. Where an officer, soldier, or "follower, while being or 
travelling as such on duty upon a railway belong¬ 
ing to, and worked by, the Governpient, loseshjiis 
life, or receives any personal injury in such 
circumstances that, if he were not an officer^ 
soldier, or follower being or travelling as such on 

duty upon the railway, compensation would be pajfeble under Act 


Settlement of 
compensation for in¬ 
juries to officers, 
soldiers, and fol¬ 
lowers on duty. 
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No. Xlll of 1855 or to him, as^the case may be, the form and 
amount of the compensation to be made in respect of the loss of his 
life or his injury shall, where there is any provision in this behalf 
in the military regulations to which he was immediately before his 
death, or is, * subject, be determined in accordance with those 
regulations, and not otherwise. 

Old Apts. 

This section is new. 

(NotM). 

he were not an officer—Act XIII of I85S.** 

f N.B.—See rotes under S. 59. -See‘also cases noted under “Carriage’of 
Passengers." , 

(1) Aet XIII of 1888 . 

* (a) -corresponds \frith Lord Campbell's Act (9 and 10, Vict. C. 93). 0 

(6) That Act is intituled “ An Act to provide compensation to families for loss 
, oooasionad by the death of a person caused by actionable wrong.” 

See 7 B.IJ.0.0 C. 113 (118). P 

(9) Scope of the itatute (9 and 40 Vic. G. 98). 

(o) The statute does not create a new cause of action. (See Browne on Railway 
Companies, p. 846.) 0 

(5) Hence, if the deceased has done anything which would have prevented him 
from bringing an action in his lifetime, no action can be brought after 
his death. (lUd.) ^ 

(8) Contributory negligence. 

So,—on the deceased’s part answers to an action by his representatives under 
the Englisli Statute, Manby v, St. Helen's Canal and Ry. Co., 27 L. J. 
Ex. 164. S 

(i) Satisfaction. 

Therefore, on a person injured accepting a sum of money in full—of all claims 
and causes of action against the Company, his right of action is gone, 
and his death does not oreifte a fresh cause of action. Read v. Ot. E, 
Ry. Co., I'. R. 3 Q. B. 655. T 

(6) Action to be for benefit of certain relations, and to be brought by, and In name, 
of executor or administrator of deceased. 

(a) Illbqitimatk child. 

(i) The word ‘child’ is, in the English Statute, 9 and 10, Viot. C. 93, defined in 
.. the same way iSi in Bet XIU of 1855, and has been held to mean a 

legitimate child. 7 B. H. C. 0. C. 113 (115). U 

(it) Accordingly, where the mother of a woman who was killed brought, as ad- 
ftinistra'rix, an action on behalf of herself and ber deceased daughter’s 
illegitimate child, damages were given lo the plaintiff on her own 
* account only, and none for the illegitimate child. (Ibid). Dickinson 
V. The North Eastern By, Co., 88 L. J. Ex. 91. Y 

(ill) But it’inay be on behalf of a child on ventre at tbe time of the death and 
* rabsequently, born. The George v. Richard, S A.Mi'B, W 
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l.—••Ifhe were act ea officer.Act Xlll of f8SS’*~{0<mhiiued). 

(iv) A son adopii d by the widow of the deceased being the legal representative 
of the deoesed, can maintain a sait for the benefit of tjne persons, if 
any, entirled to compensation for the injury occasioned to them by 
the death of the deceased against thi se whose negligenoe caused such 
death. 7 B.H.C. (0 0.) 113. X 

(6) PECONIABVeADVANTAGE. 

<i) For maintaining an action, the persons on whose account the action is filed 
» are bound to prove that, during the life-time of the deceased, a-ac¬ 

crued to them f wing to their relationship with him. Sykes v. N.E, 
By:Vb., 44 L.J.C.P. 191. Y * 

(ii) The action is maintainable though there may be no loss of property^if the 
effect of the death is to bring abotit a different distribu'ion of tlw pro¬ 
perty among the family of the deceased. Pym v. Ot. N. By. Co., 32 
L J.Q.B. 377. , Z 

(c) Measuhb of dam a ass. ' 

(i) In 8 B H 0. R (O.C.) 130, the question of the—to be given to the family of 

a person whose death has b on caused by wrongful act, negleot*or de¬ 
fault was considered. K 

(ii) For a case where a claim for damages on*acco<int of injuries in a collision 

was allowed ; see Elahi Buksh v. The Secretary of State for India in 
OoufKil, decided by the Punjab Chief Court on the 26th Feb. 1895. B 

fiii) The IcgaPliability of tho person killed to the persons on whose behalf the 
action is brought is not the—. Dalton v. S.E. My Co., 27 L.J. C.P. 
227. C 

(iv) The reasonable expedatio'i of pecuniary advantage for the relative, if he 

had remained alive, may be taken into account. (Ibid). D 

(v) There must be actual pecuniary loss to 'he persons on whose behalf the 

action is brough'. (See Browne on Rmlway Companie.s, p, Zitl.) E 

(d) Eabnibgb of ACHinn. 

But loss of the small weekly-living with its parents is sufficient, if it is not 

shown that the cost of* maintenance is larger than the earnings. 
Condon v. Gt. S. a/nd W. My. Co., 16 Ir. C. L. 416. F 

{e) Lobs of ihb son’s sebvice. 

(i) Where a son works foe his father, receiving tho full wages of a workman, 

the—is not such damage as will entitle the father^to maintain au 
action. Sykes Y. N. E. By. Co., 44 L.J.G.P. 191. O 

(ii) But the case is quite different if the son works for the fa> her for nothing. 

Franklin v. 8. E. By. Co., 4 C.B.N.S, 296. ‘ B 

I 

if ) Futuhb advantage. , > 

Where the son is being brought up with a view to follow his fatfaer’a basinesa, 
but has not as yet been of any service to him, no demages <£au be given 
in respect of th^' probability that the father would, if the son had lived, 
have derived advantage from him. Bourke v. Cork and Maeroom 
By. Co., 4 L.E.Ir. 682. * ’ I 


26 


9 
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t.—^Uhe were not an oWcer....Aet XHI of l8SS*’—{C(meluded}. 
ig) How dauaQeb assbbwd, ' 

Senile : The jury ahbald not be directed to give dainages to the full amount 
of a perfect oompen&ation for the pecuniary injury, but they should. 
Jbake a reaeonaole view of the case and give what they consider, under 
all the oiicunistanccs, a fair compensation. Bowby v. L. and N, W. 
Ry, Co., 42 L. J. Ex. J53. J 

( h ) ConbolAiion. » 

Damages can only be given for actual pecuniary injury and not by way^of—. 

Riake v. Midland Ry Co., 18 Q.B, 93. K 

(i) Funkhal expenses. 

Nor can damages be given for-or mourning. Dalton v. 8. E. Ry. Co., 27 

f L. J.O.P. 227. ' L. 

U ) Policy monies deducted. , 

A sum receivable by the jiersons on whoso behalf the action is brought by rea¬ 
son of the death must bo deducted in estimating the damages. Hicks 
V. Newport, etc. Ry. C> , 4 B. and S. 403. M, 

•80. Notwithstanding anything in any agreement purporting 
„ , to limit the liability of a railway administration 

Suits for compen- . , , 

aation for injury to With respect to tramc while on the railway of an- 
through-bookedlraf- administration, a suit for compensation for 

loss of the life of, or personal injury to. a passen¬ 
ger, or for loss, destruction, or deterioration of animals or goods, 
where the passenger was or the animals or goods were booked through 
over the railways of two or more railway administrations, may be 
brought either again^ the railway administration from which the 
passenger obtained his pass or purchased his ticket, or to which 
the animals or goods were delivered by the consignor thereof, as the 
case may bo, or against the railway administration on whose rail¬ 
way the loss, injury, destruction, or deterioration occurred. 

• 

Ofd Acts. 

This seoDion is now. 

(Note*). 

H B.-^Por further notes, see notes under “ Carnage of Passengers,” supra- 

/•—" Suits for compensation _ traffic.” 

(1) Secretary of State to be coed as defendant in a suit against State Railway. 

(а) The definition of “ railway administration ’’given in this Act suggeBts. 

^ that the framers of the Act contemplated that a suit m which com¬ 

pensation is claimed under this chapter of the Act must, where the 

^ railway IS administered by the Government, be brought against the 
Government. 4 O.C. Its (136), H 

(б) There is nothing in S. 80 of the Act which suggests that in such a case the 

•- «iit should be brought aaainst the manager. (Ibid.) O 
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. “ Salts for compeasatloB.. ..traffic ' ’—(Continued ).« 

(c) This seotion merely enacts that a suit for compensation for loss of goods 

or other injury, in the case of a turougb-booked traffic, may be brought 
equally against the bookiuu administration and against’ ibe adminis* 
tration on whose railway the loss occurred (Ibid.) P 

(d) Where, tnerefore, in the case of a railway administered by the Government, 

a peison wishes to sue the administration for loss of goods or other 
injury, he should bring the suit aiiamst the Government, that is to 
say, against the Secretw} cf State for India in Council. (Ibid.) ^ 

* (e) Ihe Traffic Superintendent, in a suit against a State Bailway, ought not to 

be sye,d. (Ibid.) R, 

(/) Such a suit will not lie as against the Secretary of State, nr i can the plain¬ 
tiff be permitted to amend his suit by substituting the Secretary of 
State loisthe- Traffic Superintendent, until the notice required by 
S. m. C.r.C.,;i882 (=S* so, Act V of 1908) is given, (bhd.) E 

(2) Contract with Railway Company—Deliver^ at station on another raijway 
agency. 

(a) A c(ii tract by a Railway Company to take a consignment of goods and de¬ 

liver them at a station on some other railway, does not in itself tonsti- 
tuie the foimer Company an agent for the latter. 3M. 210 (Folhtoed 
m 29 A 2lf- =4 A.L.J 80= A.W N JI907) 21 =2 M.L.T. 42). T 

(b) The defendant Company had entered in'o a very ormplicated convention 

with another Railway Compunv, not only foi a full ai>d comp'ete system 
of interchange of traffic, but tha • <ho two Companies should Hid and 
assist each other lo every possible way as if .he whole concerns of both 
Companies were amalaaiUHted, and thnt every possible facility should 
be given by either paity to develop and increase the traffic of both. 
Except for purposes of repHirs, the stock was t i be considered as one 
stock. A joint bond of direc ors was to have charge of the working of 
the agreement. Held, that the forwardit'(^Company became the agents 
of the delivering Company bv virtue of this agro.*ment. Gill v. The 
Manchestei, Shejffieldand Laiicnshiie Ity Co., L R. 2 Q.B. 186, etted 
in 3 M. 240 (244). U 

(3) Principal and Agent-Receiving and delivering Companiee, relation between— 
Liability of receiving Company—Encess charged by the delivering Company. 

(a) When a Railway Company receives and undertakes to carry goods from a 

station on its railway to a place on another distmci railway with which 
it communicates, this is evidence < f contract with the receiving Com¬ 
pany for the whole distance, and the other Railway Company will be 
regarded as its agent and not as contracting with the bailor. 29 A. 223 
(F.B.) = A.W.N. (1907) 21 =4 A.L.J. 80=2 M.L.T. 42? (Muschampv. 
Lancaster By Co., 8 M. and W. 42]»; Webber v. Great Western Bail- 
way, H. and 0.771; 3 M. 240, i\). . IT 

(b) When two Railway Companies interchai\ged trxffic, goods and passengers, 

with through-tickets, rntes and invoices, payment bjing made at ej^er 
end, and profits were shared by mileage, the receiving Company, by 
granting the receipt-note for the goods to be carried over and delivered 
at a station of the de ivering Company’s line, does not thereby contract 
with the cons gnor of the goods as agent of the celivering Company. 

8 M. 240. • . W 
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d l.—’“Saits tor compensatloa....tratilc “—{CmHmed). 

(c) The oontraoli with the receiving* Company was held to be one and entire. 

{Ibid.) \ X 

(d) ^receipt note given by a Railway Company for goods to be sent to a plaoe on 

another railway and there to be delivered for one entire sum, is one 
entire contract for the whole distanoe, and constitutes an entire con* 
tract with the railway which gave toe receipt note. 29 A. 218 (F.B.) = 
A.W.N. (1907j 21-4 A.L.J. 80=2 M.L.T. 42. Y 

(4) Agreement foif traffic between two oompaniei. • 

A written agreement in respect of traffic arrangements between two "Bailway 
Companies may not constitute a partnership between them, but it 
may render tbe second Company sgents of the first, so that a suit 
may be rightly brought agamst the former for non-delivery owing to 
the less of the goods 6B. 8^1, <(6^1 y '.Wanc^ster, SMffield, and 
* Lancashire By. Co., L.R. 8 Q.b. 186, F.j, Z 

(6) Reoeivliig and delivering companieB-^Alteration of oontraet. 

The Nizam’s State Railway Company leceived certain goods to be delivered to 
the p'aintifis at Agra station through the Great Indian Peninsula 
RaUway Company, and received a certain am lunt for the waggons 
, load. At Agra, the Great Indian Peninsula Raiiway Company refused 

to deliver the goods unless a further amount was paid at maund rate. 
The plamtifis paid tbe amount under protest and brought a suit for 
recovery of tbe amount against both the Railway Companies. 

Held, that (i) the Nizam’s State Railway Company being the pr ncipal and the 
Great Indian Peninsula Railway Company being its agents, the 
former was liable in damages to the plaintiffs. 29 A. 228 (F.B.)=4 
A.L.J. feO=A.W.N. (1907) 21=2 M.L.T. 42; and A, B 

(li) that the Railway Company was not competent to alter the contract 
between the parties and change for maund rate instead of waggon-rate 
as settled. (Ibid.) 0 

<6) Injury to throu^-booFbd traffic, suit for compensation for—Short delivery. 

(a) Where railway receipts are gramod by one Railway Company for the oon> 

signment of goods to be delivered at a station on another railway, the 
latter Company cannot be held responsible for short delivery, when it 
is not shown th-it the goods were lost on its line, unless it is proved 
that the former Railway Company acted either as partners or agents 
of the latter in issuingdiickets. 3 Bom. L.R. 360. 0 

(b) Tbe mere fact ot the Companies being in the habit of issuing tickets and 

receipts, does not make them partners or agents. (Ibid.) E 

(7) Breach of contract— Non>deliYery of goods—Place of eanse of action. 

(a) An action for breach of contiaot may be brought either in the place where 

* the contract is made or in the place of its performance, and, in either 

case, the cause of action arises wholly. 1 M. 876. F 

(b) Cl. 12 of the Letters Patent gives to the High Court jurudiction, if the 

cause of action has arisen either who ly, or, if leave has been firaii 
obtained, in pir^ within the local limits of its ordinary original civil 
** , jirisdiction. (Ibid.) 0 

(c) ^ Where the;d^’i;idaDt Company at Cawnpdi^~h8d f^eivCd goods to be delivered 

at Madras, a suit for the non-delivery of the goods was rightly institnt* 
ed in the Madras High Court,, the cause of action, namely, thefaUnre 
to Oliver, having arise i entirely within its originid Civil jurisdiction. 
/ ' 1 
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Suits for computtsathtt .... tnftle"—(0<mtmtied). • 

(8) Bt. 77 and 80—Soli against Ralvay ^mpany—Notice of claim to be given to ' 
Company which it ie intended to ene. 

(a) Under S. 80 of the Act, when goods are booked through over the lines of 

two or more railway administrations and are lost or d|funaged in transit, 
it is at the option of the person damnified to sue either the railway 
administration to which the goods were delivered by the consignor, 
or the railway administration on whose line the loss occurred. il6 A. 
207. . I 

(b) But under 8.77 of the Act, it is a condition precedent to the bringing of 

such-auit, that notice of the plamtifi’s claims must be given within ' 
SIX months from the date of delivery of the goods for carriage to the 
railway administration which the p'aintiil seeks to render liable. 
(Ibid.) ' J 

(c) In default of such notice, the plaintifi,will not be entitled to a decree 

against the defendant Company. 2$ A. 207=:A.W.N. (1903), p. 236. K 

(9) BncceBSive carriers—Remedy on loss against both. 

^ . Where the consignor had entrusted goods to one Company and the goods were 
delivered at a station belonging to another Company, a suit fo% non¬ 
delivery instituted against the latter Company should not be 
summarily dismissed because, from the mere fact t) at the plaintiff 
might have a remedy against the former Company, it would, by no 
means, at once follow that he can have none sgainst the latter 
Company as well 17 W.R. 240 (242). Held, however, when the case 
subsequently came on to the High Court after remand, that it was 
quite open to the Court of first instnnee to find, as a question of fact, 
if he thouwhc it proper up'^n the evidence, that there was no privity of 
contract between Sie plaintiff and the latter Company. 18 W.B. 145.L 

<10) Liability of contracting Company for negligence ot>a second Company. 

(a^ Where the Company issurs a ticket to a particular station and a part of 
the journey has to be performed over the lines of another Company, 
whether under an agreement for paitioipatioD of profits or under run¬ 
ning powers, the first Company is liable for an injury arising from the 
negl'gence of the second Company in any matter incidental to the 
carr age ol passengers. t?<. W. By. Co. v. Blake, 7 H. & N. 987. H 

(b) Or the rale may, perhaps, be put in this way: a Company agreeing to 

carry a passenger over the line of a second Company is liable for all 
such negligence of the second Company as it would have been liable if 
the line of the second Company had been its own. See Browne on 
Bailway Companies, p. 304. K 

(c) The liability of the first Company in su^h cases has been doubted, but tha 

rule as above stated has been approved by .the House of Lords in 
Daniel v. Metr. By. Co., L.B. 5 H L. 46. O 

Ulustraticn of the rule. „ , 

(Company A is referred to as the Company i^ing the twket). ^ 

(i) Company A runs over the line of Company B; company B negligently 
leaves a carriage on the line. Company A ia liable. Ot. W, By. Co. 

V. Btefcfl, 7H&N.987. .. F 
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f i.— "Suita tor compensation—traffic "—{Concluded). 

* (ii) Compaay B negligently allows cattle to stray on the line. Company A is 

liable^ Buxkm v. N. B. By Co., L.B. 3 Q.B. 47. Q 

(ill) Company B negligently allows the train of Company A to proceed before 
line is clear. Cotnpiny A is liable. Thomas v. Rhymney By. Co., 
L.B. 6 Q.B. 266. R 

(iv) A fortwri, the contracting Company is liable if it neglects any precaution 
ittiugbt to have taken to make the line of the second Company safe. 
Birkett v. Whttelane Junctioh By. Co., 4 H. & N. 730. ^ S 

<11) Liability for negligence of others not connected with carriage of passenger. 

* But a Company carrying passengers IS not liable for the negligence of others, 

of whom they have no control, in a mattei al'ogether extraneous to 
, the carnage of passengers. See Browne on Baitway Companies, 

p. 305. T 

« 

• lllvstraiion. 

• Company B has running powers over the line of Company A. Company B, in 
disobedience of signal at the junction, runs into a tram of Company 
A, which is proceeding on the line of Company A. Company A is not 
* liable. Wnght v. Mul. By. Co , L.Ii. 8 Ex. 137. U 

81. [Limitation of liability of railway administration in re¬ 
spect of traffic on inland waters by vessel not being part of railway.] 

Repealed by the I'idian Railwajs Act (1890) Amendment Act, 1896 (IX of 
1896), SccMon 5, Y 

82- (1) When a railway administration contracts to carry pas¬ 
sengers, animals, or goods partly by railway and 

bilJty“o1 mSwaJ ad* ^ . a Condition exempting the rail- 

miDistration m re- way, administration from responsibility for any 
speot of accidents at , • , , . 

fik. loss ot life, personal injury, or loss of or damage 

to animals or goods, which may hajipen, during 

the carriage by sea, from the act of God ^ , the King’s enemies ® , 

fire, accidents from machinery, boilers, and steam, and all and every 

other dangers and accidents of the seas ^ , rivers, and navigation of 

whatevei nature and kind soever, shall, without being expressed, 

be deemed to be part of the contract, and, subject to that condition, 

the railway administration shall, irrespective of the nationality or 

ownership ofrthe ship used for the carnage by sea, be responsible 

for any loss of life, persontJ injury, or loss of or damage to animals 

or goods, which may liappen during the carriage by sea, to the 

extent to which it would be responsible under the Merchant Ship- 

jfing Act, 1854,‘and the Merchant Shipping Act Amendment Act, 

1862, if the ship were registered under the former of those Acts, 

and the railway administration were owner of the ship, and not to 

any greater e^tjpat. 
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(2) The burden of proving that any such loss, injury, or dam¬ 
age as is mentioned in sub-sectidn (1), happened during the car¬ 
riage by sea, shall lie on the railway adminisftration. 

Old Aois. 

Act IV of 1879 ) „ 

XVIII of 1854 ) provi'-jon. 

• (Notes). 

AnalSgous provlBioiiB. 

Cf. S. 14, the R^vlation of Railways Act, 1863 (31 & 32, Vicfc. C 119); and 

S. 12, the Regulation of Railways Act, 1871 (34 & 36, Viot. C. 78) Y1 

/.—**Partly by ralfway and partly by sea.” • 

8 s. 3,8, 9, Act III of 1865—Contract to cari^y partly by steamer and partly by rail— 
OmissionB of consignor to declare value and ddbcription of goods. 

(a) Where through-booking first by steamer and then by rail or vice versa is 
_ , made for the convenience of the public, and when the journey is per- 

fo med partly in steamers of one Company and pirtly in trains df an¬ 
other, and the charges creditable to each arc subsequently adjusted, 
the contiact is divisible so far as the it wo portions of the journey are 
concerned. 34 0. 419 = 11 C W.N. 1071 (11 C.W.N. 1076, P.). W 

(5) \Vlitre a consigi or failed to doclaro the value and descriotion of the goods 
as required under the provisions of the Carrier’s Act and the Railways 
Act, and su- d the steamer Uouipatiy for damages fo- loss of the goods 
so carried partly by steamer and partly by rail, held that, so far as 
the journey was by river, tho steamer was entitled to claim, as regards 
the set' of its agents and servmts. the protection afforded by the pro- 
V sions o' the Carrier’s Act, and, so far as the jou ney wis by rail, the 
Railway Compmy was Miriilarly entitled to c'aim th" protection aSord- 
od by the Railways Act. {Ibid.) Le conteur v. The London and 8. 
M. By. Co., 1 Q B. 54; Bnxatdalc v. The Great Eastern By. Co., 38 
L. J. Q. B, 137, B. X 

2.—” Act otQod.” 


Act of God, what is an. 

(а) The legal meaning of the nhraso,*-is clearly f’efined in Nugent v. Smith, 

L.R. 1 C.P.D. 423, cited in 18 C. 427 (443). T 

(б) The words designate the immediate operation of purely natural agents, such 

ns lightning, earthquake, and lempest, exclusive altogether of human 
interventions, and not so expan-ive a? to comprehend what is merely 
inevitable, (McLach an on Shipping, 2nd Ed. 409. referred fo w 18 
■ C. 427 (485). • Z 

(c) To be an act of God, an event must be one, the happening of which could* 
not have been reasonably expected, the fact that the evei^> has bap. 
pened before, is onlv evdence to show that its recurrence might have 
been expected. Nitrophosphate and Odam's Chemical Manure Co v. 
London and St. Katherine Dock Co., 9 Ch. D. 603. _ A 
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( 2 *—** Act oi OoA ' *— {Concluded). 

{d) In Smith ▼. Shepherd Referred to in Abbot on Shipping, 11th B(3i|lon, 
* pp. 338-89), was held that the aot of God which could excuse the 
f carrier must be immediate and not remote. [See 18 C. 437 (480]. B 

(e) The act of God, which excuses a Mtrier, must be a direotand violent aot of 
'nature. 180.427(437). C 

3,—••King’s enemies. ” 

*• King’s enemies,’^ meaning of. * 

Setnble :—When the expression " King’s enemies " appears in a “ bill of lading,” 
it means the enemies of the Sovereign of the person who made the 
bill of lading Bussell v. Nieman, 17 C.B. (N. S.) 163. O 

4.—••Accidents of the seas. ” 

*4 

(1) Gases where ship-owner held liabie. 

(a) Damage done to goods bjr rats (even though the ship owner has taken 

, every precaution). Laverom v. Drury^ 8 Ex. 166. E 

(b) Damage caused by bad stowage and want of ventilation. The Freedom, 

L.R. 3 P.O. 694. F 

' (c) Damage to cargo by sea water, caused by th i crew boring holes through the 

sides of the ship in ord^r to settle her. The Ohasea, L.B. 4 A. and E. 
• 446. ' O' 

(2) Cases where ship-owner held not liable. 

(а) Damage by the escapement of sea-water (such escapement being due to the 

rats gnawing a ho'o in a pipe). Hamilton v. Paradof, L.B. 12 App. 
Ca. 518. H 

(б) Damage caused by want of ventiDtion, Such want of ventilation being 

due to the necessary closing of the ventilacors during a storm of 
exceptional severity and duration. The Thrumeoe, 66 L. J. Adm. 172. I 

(c) Non-delivery of goods due to foundering caused by collision, if it occurs 

without fault in the canying ship. IV'ifsoa v. Oioners of Xantho, 
L.B. 12 App, Gas. 503. f 

CHAPTEE VIII. 

Accidents. 

„ ^ 83. When any of the following accidents 

Report of railway • ^ 

accidents i. occurs in the course of working a railway 

namely:— 

(а) any accident attended with loss of human life, or with 
grievous hurt*as defined in the Indian Penal Code s, or 
with serious injury to property; 

(б) any collision between trains of which one is a train carry- 
« ing pwsengers; 

(c) the derailment of any train carrying passengers, or almy 
|yt(rfsuchii'^in; 
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{d) any accident of a description usually attended with loss 
of human life, or with such grievous hurt as aforesaid, 
or with serious injury to property ; 

ifi) any accident of any other description which the Governor- 
General in Council may notify in this behalf in the 
Gazette of India ; 

^the railway administration Working the railway, and, if the ac¬ 
cident happens to a train belonging to any other railway adminis¬ 
tration, the otherrailway administration also, shall, without unneces¬ 
sary delay, send notice ^ of the accident to the Local Government, 
and to the Inspector appointed 5 for the railway ; and the station- 
master nearest to the place at which the accident occurred, or, where 
there is no station-master, the railway servant in charge of the sec¬ 
tion of the railway on which the accident occurred, shall, without 
-unnecessary delay, give notice of the accident to the Magistrate of 
the district in which the accident occurred, and to the officer in 
charge of the police-station within the local limits of which it occur¬ 
red, or to such other Msigistrate and police-officer as the Governor- 
General in Council appoints in this behalf. 


Old Aots- 

Act IV of 1879.. ..S. G. 

Act XVIII of 1854.. ..S. 41. 


(Notes.) 


Analogous ppovision. 

Cf. S. 6, ihe Regulation of Railways Act, 1871 (34 and 35 Vip , C. 78). 


/.—**Report of railway accidents.** 


K 


(1) Report of acoidents. 

Pot-on E. I. and I. M. Rys. in Cjntral Provinces,-ee Gent. Provs, Local 

R. & O. L 

(2) Inquests on Railway accidents—Procedure. 

Special rules have been issued for inquests on, deaths resulting from railway 
accidents. The station-master nearest to the place where such an 
’ accident may have taken place, or, if there’be no station-master, the 

railway servant in charge of the section of the railway, is requira^, 
without unnecessary delav, to give notice of the ardent (a) to the^ 
Magistrate of the District, (b) to the Officer in Charge of )he police 
station in the jurisdiction of which the accident occurred, or to such 
other Magistrate or police officer as the Q-ovemor-General in Oouncil 
may appoint in this beha f. /See Sentinn I ir 


27 
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^ Report of railway Occidents. '' 

<8) Jofo^ation regniped by the section. ' 

Thej is to be given in writing or by telegraph if possible. (Mad. Qaz., 1889, 
Pt. I,p.836.) H 

<4) Punishment fer neglect to give such information. 

8. 108, infra, declares the-, q 

(5) Who to be prepent at enquiry. 

The Superintendent of the Railway Police, or, in his unavoidable absence, an 

officer of police should be present at the enquiry. (Mad. Gaz \889 
r Pt. I, p. 336.) ’ ^ 

<6) Investigation held by whom. 

, An investigation may be hold bj the Railway Police, or, where there is no 
railway popce, by the District Police. (Ibid.) q 

(7) Inability of District Superintendent of Railway Police to hold the investitfa 
4ion—Procedure. 

In case of-, it shall be hold by a subordinate offic-r, who, in the case of the 

^ District Police, would be an Assistant Superintendent of Police. (Jbtd)R 

(8) Railway Police and the District Police are both present. 

If the-—, the latter shall carry on any investigation that may be necessary 
beyond the limits of the premises of the Railway. (Ibid), S 

^9) Personal injuries—Action against a Railway Company. 

Whore an action is brought sgamst a Railway Company for personal injuries, 
etc., the official reports of accidents are not privileged from insieotion. 
WoUeyv. Noidh London Hy. C^., L.R. 4 O.P. G02. gi 

When any ... railway. '* 

Digging of a ballast by a Railway Company. 

According to S. 6 of the Regulation of Railways Act, 1871, the-upon its own 

premises for rai.way purposes is not an act done in the course of 
woikingany railwriy. Scott Mid. Ry. Co., 70 L J. K.B. 228. U 

3.— **Grievous hurt ... .Peaai Code. ” 

Grievous hurt. * * 

The following kinds of uurt only are designated as “grievous ’’._ 

First. —Emasculation. 

a 

Seoondl)—Permanent privation of the sight of either e\e. 

Thir%—Poimanent privation of the hearing of either car. 

Fourthly—Pr vation of ^ny member or joint. 

Fifth'y-Destruction or permanent impairing of tbe powers of any member or 

jOlQtii , 

Sisthly-aPcirndnent disfiguration of the head or face, 

Sfventhly—Fracture or dislocation of a bone or tooth. 

Eijhlhlj-ADy tart wUoh .ta»og. r. life, or «hicl. mu..,, tta .uflerer to be 
dming lire spare ol m da,,, „„„ ^ ^ 

•,ordinary pursuits. (See S. 320,1.P.C.) y 
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4.—Settf! notice," 

Notice. ^ 

For sach-, see Supplomont to Assam, R.M. » W 

S.—" Inspector appointed. ” ^ 

Notiflcation appointing the CommiasioneT of Police, Madras. 

For-, to receive reports of all railway accidents happening within the liiuits 

of the town of»Madras, see Mad. R, and 0., Vol. I.'* X 

• 84. The Grovernor-General in Council may 

Power^ to ^ make make rules, consistent with this Act and any other • 
notices of and in- enactment for the time being in force, for all or any 
^en™i of the followitig purposes, namely:— 

(a) for prescribing the forms.of the notices mentioned in the ^ 
last foregoing section, and th® particulars of the accident 
which those notices are to contain ; 

.. . (6) for prescribing the class of accidents of which notice to 
be sent by telegraph immediately after the accident has 
occurred; , 

(6‘) for prescribing the duties of railway servants, police-officers, 
Inspectors, and Magistrates on the occurrence of an 
accident. 

Old Act. 

This section is new. 

(Notes). 

Power to make rules. •. .accidents. 

RULES FOR ENQUIRING INTO, AND REPORTING ON, 
SERIOUS ACCIDENTS ON INDIAN RAILWAYS. 

fN.B.—See, Enclosure No. I to Governm<'nt of Indii Circular No. Ill, Railway, 
dated 14th Feb. 1902,<» published under Government of India 
NotilioAtion, No. 81, dated 7tii March l‘J02.] 

Tbe following rules regarding notices of accidents occurring in the course (<f 
working a railway and the duties of railway servants, Police oiScers, 
Government Inspectors and Magistrates on the occurrence of such 
accidents, framed by the Governor-Qeneral in Council ^n exercise of 
the powers conferred by S. 84 of the Indian Railways Act, 1890, are to 
be closely observed .— * 

<1) General. 

(а) Serious accidents are accidents attended with loss of human life, or serious 

injury to person or property, or accidents c f a ddscription usifilly* 
attended with such loss or injury, Y 

(б) In the case of any Railway passing through Native States, the Government 

of India w]>l, from time to time, direct what official shall, for the 
purposes of these rules, be regarded astheMagistra’e of tbe District 
in respect of the portion of the railway situate in la&'such State. Z 
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Act IX of 1890 (INDIAN BAILWAYS ACT), t8.» 

^ I.—**Power to mmke rutea... .aeeldeota {Continued). 

RULES FOE ENQUIRING INTO, AND REPORTING ON, 
SERIOUS ACCIDENTS ON INDIAN RAILWAYS--(Co»jf(Z.). 

(c) Throfinhout these rules, the words, '• District Superintendent of Police ” of 
the Distciot in which the occurrence takes place, shall be substituted: 
for the words “Railway Police Superintendent,” in respect of rail¬ 
ways whereoo a Railway Polios Superintendentship has not been 
established. * 

The word “ Manager” shall include the agent of a guaranteed or other Railway 
Company or other officer in charge, and the Chairman of the Corpora¬ 
tion in the case of Calcutta Municipal Railway, and the Vice-Chair¬ 
man of the Calcutta Port CiSmmissioners in the case of Railways 
belonging to that body, and also the Chief Engineer or Engineer-in- 
Chief or other officer in Charge of any railway. 

L'he officer authorised by Government to investigate and report on accidents is 
called the “Government Inspector," and his address and official 
designation will be notified to Managers from time to time by Local 
Governments or Administrations or by the Government of India. A 


\!i) fiociees. • • 

The notices mentioned in S. 8-3 of rhe Indun Railways Act, 1890, shall con¬ 
tain the following particulars, namely — 

(a) Mileage at which the accident occurred and the name of the station 
nearest to the spot. 

{b) Time and date of the accident, and the number and description of the tram 
or trams. 

(c) Nature of th% accident, and the number of people killed or injured, as 

far as known. 

(d) Cause of the accident, as far as known, 

{e) Probable detention to traffic. B 

In the case of the following accidents, namely.— 

(a) Accident attended with losk of human life, or with senous injury to persons 
or property, or (b) collisions between trains of which one is a train 
carrying passengers, or (c) the derailment of any train, carrying 
passengers, or any part o) such train, such notices shall be sent by 
telegrapb| immediately after the accident has occurred C 

N.B.-^NoticeB of accidents described in S. 83 of the Indian Railways Act, 1690, 
and not falling jmder this rule, must, in accordance with that section,, 
be given without unnecessary delay, and may be sent by post. 

(3) Duties of Bailway servants, 

• •• Every railway servant shall report, with as little delay as possible, every 
accident occurring in the course of working the railway on which he ia 
employed which may come to his notice. Such reports shall be made 
to. the nearest station-master, or where there is no station-master, to the 
railway servant in charge of the section of the railway on which the 
v;ftooident has occurred. ]> 
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Act jfx of 1890 (INDIAN BAILWAYS ACT). 

Power to make rules... .accidents ”—{Contitmed). 

KULES FOE ENQUIBING BSTTO, AND EEPOETIN& ON, 

SEEIOUS ACCIDENTS ON INDIAN EAILWAYS—(ConM.). 

$ 

<4) Departmental Inquiry. 

(i) Whenever an accident such as is described in S 83 of thq Indian Bailways 

Act, 1890, has occurred m the course of working a railway, the Agent 
or Manager shall cause a departmenial enquiry to be promptly made 
by a railway servant for the thorough investigation'of the causes which 
, led to the accident.— * 

Provided that such enquiry may be dispensed with— 

(a) if the Accident has not been attended with loss of human life or with* 

serious injury to persons or property ; E 

(b) if there is no reasonable^oubt as to the cause of the accident; and, F 

(c) if one departmetit of the railway intimates that it accepts all responsibility 

on the matter, ^ 0 

(ii) Where a Departmental enquiry is dispensed with, it shall be the ddty of 

the Heads of Departments of the railway to make such enquiry as 
^ ■ they may consider necessary if their staff or their system of working 

IS concerned, and to adopt or suggest such measures as they may 
consider expedient for preventing a recurrence of similar accidents, H 

(5) Notice of departmental enquiry. 

(1) Whenever a departmental enquiry is to be made, the Agent or Manager 

shall cause notice of the date and hour at which the enquiry will com¬ 
mence to be given to the following officers, namely —(a) the Magistrate 
of the District in which the accident occurred, or such other officer as 
the Local Government may appoint in this behalf, 1 

(6) the Government Inspector appointed under S. 4, Sub-S, (1) of the Indian 
Railway 8 Act, 1890, for the section of the Railw'ay on which the acci¬ 
dent occurred; J 

(c) the Consulting Engineer in administrative charge of the railway, and 
when that officer is not the Government Inspector referred to m 
clause (b), the officer in charge of the Railway Police, or, if there are 
no Railway Police, the officer in charge of the Police Station in the 
jurisdiction of which the accident occurred. K 

(2) The date and heur at which the enquiry will commence shall be fired so 

as to give the officers mentioned or referred to in clauses (a), (b), (c) 
and (d) of this rule sufficient time to reach the place where the enquiry 
i-I to be held. L 

<6) Report of departmental enquiry. « 

(1) As soon as any departmental enquirys has been completed, the railway 

servant who made the enquiry shaH submit to the Agent or Manager 
a r^ort in the form prescribed by Ru e 25.. X 

(2) The Agent or Manager shall forward a copy of such report(a) to the 

Government Inspector mentioned in rule 5, cl. (&),^nd (6) if no ei|ui«y 
has been made under Rule 16, or if the departmental enquiry has been 
made, first to the Magistrate or officer mentioned in RulA 5, els. (a), 
and (c) if any judi' ial enquiry is being made, to the Magistrate making 
such enquiry. N 
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i,—** Power to make rules ... .accidents '‘—iContitmad). 

EULSJ8 FOR ENQUIRING I^TTO, AND REPORTING ON, 
SERIOUS ACCIDEI^TS ON INDIAN RAILWAYS— 

(3) ^ch copy shall be aocompained:—in cMse (6), by a statement of the per¬ 

sons, if any, whom the ^gent or Manager desires lo prosecute, and in 
Ase (c), by a copy of the evidtnoe taken at the departmental enquiry ,0 

(4) Whenever an Agent or Manager receives a copy of the Government Inspec- 

tv’s report as contemplated in Buie 24^ he shall submit his remarks 
thereon I hrough the authority in administrative control of the Railway 
for the information of the Government of India, and shall forw&rd a 
copy of such remarks to tbe Government Inspector concerned. P 

(7) Assistanco in holding the enquiry. 

(1) Whenever any accident has occuried m the course of working a railway, the 

Agent or Manager shall give all reasonable aid to the District Magis¬ 
trate or tbe Magistrate appointed or deputed under Rule 16, and to 
the Government Ipspec or, Medical officer, the police, and others con¬ 
cerned, to enable them promptly to reach the scone of the accident, and 
shall assist those authorities in making enquiries and in obtaining 
^ evidence as to the cause of the accident, q 

(2) When any enquiry under Rule 16 or any jud-cia! enquiry is being made 

^ the Agent or Manager shall arrange for the attendance, as long as may 
be necessary, at the office or place of enquiry, of all railway servants 
whose evidence is likely to be required 

8) Arrast of offender. 

Whenever any accident has occurred in the course of working a railway and 
any offence referred to in S. 131 of the Indian Railways Act, 189o’ has 
been committed, the Agent or Manager or some officer of the railway 
nominated by him, or if there be no such officer, the railway officer 
of highest rank presen*, may direct the senior Police Officer or Police¬ 
man preseftt, or if there be no member of the Police force present a 
railway servant, at once to arrest the offender, and no railway servant 
shah arrest any person under the authoiity of the said section without 
such direction, except for the purpose of preventing him from making 
his escape . provided that, when such offender is a railway servant 
virhose arrest is considered for any reason undesirable, proper precau¬ 
tions shall be taken to pievent hn escape. g 

>) Medical aid to Bufferera. 

Whenever any accident occurring ^n the course of working a railway has been 
attended with serious personal injury, it shall be the duty of the Agent 
or Manager to afford medical aid to the sufferers and to see that they 
are properly and carefully attended to till removed to their home Jr 
handed over to tjie care of their relatives or friends. In any such case 
or in any case in which any loss of human life has occurred, the local 

f ** with, if he is nearer than any • 

Railway Medical Officer, _ ^ 

of Polfte Offioers. * ^ 

Tljp RaUway Pohw may make an investigation into the causes which led to 
occurnng to lie eoar»o(working, 
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/•—“ Power to moke rulea... .accldeatB”—{Continwd). 

BULES FOB ENQUIBING INTO, AND BBPOBTINfe ON, 
SEBIOUS ACCIDENTS ON INDIAN E AIL WAYS—(Cow^d.). 

{a) Whenever any such accident is attended with loss of human life, or with 
grievous hurt as defined in the Indian Penal Code, or with serious in¬ 
jury to ptt.porty, or has prima facie been duo lo any criminal act or 
omission; or, Y 

(6) W’henever the Djptnct Magistr-ite or the Magistrate ap^iointed under Buie 
16 has given a direotiomunder cl. (c) of that rule. W 

Provided that no such invcstieation shall be made when a Magisterial enquiry 
has-lieeu commenced or ord 'red under Rule IG, cl. (a), or cl. (6). * 

(11) Who to conduct the Police investigation. 

(1) W'henever an invebtuaiioti*i8 to be made by the railway police;— ^ 

(а) in a case in which an accident is attended with loss of human life or 

with serious injury to persons or property . 

(б) in pursuance of a direction given u der Rule 16, cl. (c), the invefitiga- 

tion shall be conducted b\ the officer in charge of the Railway Police, 

~ . or, if that officer bo unable lo conduct the investigation himself, 

then by an oflicer to bo ceputed by hi in. * X 

( 2 ) An officer deputed under cl. (1) of ihis rule shall oidinarily be an Assistant 

Superintendent of Polite, but if In sny ctse it sfiould be found 
impracticable to depute an officer of that grade, an Inspector of Police 
may be deputed. Y 

(12) Mode of conducting the Police investigation. 

The officer who is to conduct an investigaiion m purauaucc of Bale 11 shall 
procoid w'lthout delay to the scene of the accident and conduct the 
investightion theie, and sh*ll at onceadvi'e the Agent or Manager of 
the Railway and the Traffic officer of District, by telegraph, of the 
date and hour at which the mvostigatiorl wnl commence, so that, if 
poss ble, the prt sence of a railway official may be arranged for, to 
watch the prooot dings and to aid the officer making the investigation. 
The absence of a rai.way offi ial must not, however, be allowed to 
delay the investigation, which should be made as soon as possible after 
the accident has taken pjace. Z 

(13) Railway Police to communicate with District Police. 

(а) In every case to which rule 11 applies, immediate information shall be siven 

by the Railway.po ice to the Distnct Police, who, if «o required, shall 
afford all necessary ai-sistance, and sha'l, if occasion arise, carry the 
investigation beyond the limits of the railway premises. But the 
Railway Police are primarily entrusted with the du / of carrying on 
the investigation within such liming X 

(б) Subject to any provisions elsewhere comained in these rules, the further 

proseontion of the case, on the conclusion of the Police investigation, 
shall rest with the Railway Pohoo. ^ U* 8 

(14) Communication of the report of Investigation. 

The result of every Police investigation sh^ll be reported at once t<f the Magis¬ 
trate of the district, or other officer appointed in this behalf by the 
Local Government, snd to the Agent or Manager of the Railway. C 
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Act IX of 1890 (INDIAN EAILWAYS ACT). [S. 81 

/.—Power to make rates . accidents*’ — {Continued). 

• EULES FOE ENQUIEING IJTTO, AND EEPOETING ON, 
SEEIOUS AC(3IDENTS ON INDIAN EAILWAYS—(Oon^df.). 

(15) Dlitviet Police to act In the absence of Railway Police. 

Where tlfcre are no Bailway Pohe®, the duties imposed by Buies 10, 11 and 12, 
Buie 13, cl. (2), and Buie U on the Railway Police, or on the officer 
in charge of the Eailway Police, shall be discha ged by the District 
[Police, or by the District Si}perintend£nt of Police, as the case may 
be- ft D 

, (16) Dntiei of Magictratea. 

Whenever an accident such as is^descjibed in S. 83 of the Indian Railways Act, 
1890, has occurred in the coujfsu of working a railway, the District 
' Magistrate, or any other Magis rate who m-iy be appointed in this 

behalf by the Local Government, may either— 

(a) himself make an enquiry into ihe causes which led to the accident ;or 

(b) depute a Subordinate lilagistrate, who, if possible, should be Magistrate of 

the first class to make such an enqu’ry ; or 

• (c) direct an investigation into the causes which led to the accident to be 

made by the Police. 

(17) Notice of Magisterial enquiry. E 

Whenever it is decided to make an enquiry under Rule 16, cl. (a), or cl. (6), 
the District Magistrate or other Magistrate appointed as aforesaid, or 
the Magistrate deputed under Buie 16, cl. (b), as the case may be, 
shall proceed to the scene of the accident and conduct the enquiry 
there, and shall at once advise the Agent or Manager of the railway 
and ihe Government Inspector, by telegraph, of the date and hour at 
which tho enquiry will commence, so as to enable the Railway Ad- 
ministratiqp to summon the requisite expert evidence. F 

(18) Power to summon witnesses. 

A Msgis'^rato making an enquiry under Buie 16 may summon any railway 
seivant, and any other person whose presence he may think necessary, 
and after taking the evidence and completing the enquiry, shall, if 
he considers there are sufficient grounds for a judicial enquiry, take 
the requisite steps for bnneing to trial any person whom ho may con¬ 
sider to be criminally liable for the accident. Whenever technical 

points are involved, tbe Magistrate should be careful to call fir, and 
lake the opinion of, tho Government Inspector or other professional 
persons. q 

10) OommoBl&tion of the result of the Ma^sterial enquiry. 

The result of every enquky made under Rule 16 should be commaaioated by 
the Magistrate to the Agent or Manager of the railway and tc the 
Government Inspector. g ' 

• *%iiiimoiiing railway employeet: 

If, in the course of any judicial enquiry into an acci lent occurring in the course 
of working a railway, th^ Magistrate desires the assistance of the 
Government Inspector or of the Agent or M^nag r of the railway, or 
t^ attendance of any officer of the railway, lo explain any matter 
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I .—** Power to mmke rules.. ..accideaiB’*—{Continued). 

EULES FOE ENQUIEING INTO, AND EEPOETING ON, 
SEEIOUS ACCIDENTS ON INDIAN EXILWAYS—(Oon^d). 

relating to railway supervision, managoment or working, he will issue 
a requisition to such officer to attend the Court, stAing at the same 
time the nature of the assistancs required, lu summoning railway 
servants, the Magistrate will take oh re not to summon so large a num¬ 
ber of the employees, specially of one class, on the same day, as to 
cause inconvenience to the working of the railway. In the case of 
very serious accidents, it will generally be advisable for the Magistrate 
to reiTeive either the evidence of, or a report from, both the Govern- ‘ 
ment Inspector and the Agent or Manager of the Railway in regard to 
the accident, before finally conclu ling the judicial enquiry, I 

(21) Report of Magisterial enquiry. * 

On the conclusion of any such judici.<l onqdiry, the Magistrate shall send a 
copy of his decision to the ^.^jont or Manager of the Railway, and 
shall, unless m any case he thinks it unnecessary to do so, report the 
result of the enquiry to the Local Government. , J 

(22) Duties of the Government Inspector appointed under S. i (1) of the Indian 

Railways Act, 1890. > • 

Whenever the Government Inspector receives notice under B. 8S of the Indian 
Railways Act, 1890, of the occurrence of an accident which he considers 
of a sufiiciently senous nature to justify such a course, he shall report 
the occurrence direet to theG wernmeut of India by telegraph. K 

(23) Every such report shall contain the particulars prescribed by Rule 2. 

(n) The Government Inspfctor shall proceed to the scene of the accident to note 
the facts and to enquire generally into t^ie causes which led to the 
accident, whenever he receives notice as aforesaid of an accident which 
he considers serious enough to warrant an enquiry or investigation 
being made under any of these rules. L 

If the Government Inspector, after repor.ing to the Government of India the 
occurrence of an accident fording to Rule 22, decides that an enquiry 
or investigation is not nccesssiry, he shall in every such case advise the 
Government of India accordingly. M 

(6) Whenever an enquiry under cl. (If of this rule is made by the Government 
Inspector, he shall, if practicable, be present at the departmental 
enquiry (if any) made under Rule 4. ^ N 

(24) Report of the Government Inspector. ^ 

Whenever the Government Inspector has made an enquiry under Rule 28, cl. (1) 

. he shall submit a report m writing, through the Senior Government 

Inspector, to the Local Government'or Administration ooutroUing^e 
railway, and to the Government of India, or, in the? case .of a raifwaj^ 
directly administered by the State, to the Government of Iiidia only ; 
and shall forward a copy of such report to‘the Auent or Manager of 
the railway ooneeraed, and, if a Magisterial enquiry., has been made, 
to the Magistrate who made such enquiry. ^ 0 
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i.—“Power to make rales., ‘.accidents “—[Conelud^}. 

BUUES FOE ENQUIEING I^TO, ANP EEPOETING ON, 
SEEIOUS ACCIDENTS ON INPIAN EAILWAYS—(Gowc^cf.). 

(26) Form ftnd contents of Oovernment Inspector’s report- 

In the case of »J1 senoas acjidoDts, such reporis fh.<ll be submitted in the form 
adopted by the Inspeeimg ofhceis of the Bi'iird of Trade, lo order to- 
adniic of iheir reproduction m » uniform shape in the quarterly 
accident returns; and sh-ill contain : 

(i) a brief description of the accident; * 

(ii) a descri^itioti of the locality of the accident; * 

(lii) a detailed statement of the evidence taken : 

(iv) the conclu-iion arrived at by the Government Inspector; 

(v) an appendix st>itinq the damage djine , end 

* (vi) (when necessarv) a sketch illustrative of the accident. F 

(26) Accident necessitating change In working—Procedure of Government In¬ 
spector. * 

In luipo taut cases, where the occurrence of an accuont appears to show ihat 
H change m the system o' workinj in necessa y, the Government In- 
, speclor'<bhll infoim the Government of India, or the Local Goicrn- 

mont or Administration controlling the railwa', rf the steps which 
h*vo been, oi ate prooo-ed to bo, taken by the Railwvy Administration 
* Dopre'ent a recurrc joe of sim lar acedonts, and who her, in his 
opiuiu-', further action in the matter is des'rab'e, Q 

(27; Government Inspector, duty of, to assist Magistrate. 

The Government Tnspeo'or sha'l, as far as possible, assist anj Magistrate 
rnak ng an enquiry under Rub 1C, or a judicial enquiry, whenever he 
may I e oallod upon to do so R 


N.B. —These rules do not litnii the exercise of any of the powers conferred on 
Government In-peotors by S. 5 of the Ind an Railway-, Act, 1890. 

85. Every railway administration sliall send to the Governor- 
Submission of General m Council a return of accidents occurring 
return of accidents railway whether attended with personal 

injury or not in such form and manner, and at such intervals of 
time as the Governor-General m Cbuiicil directs. 


Old Acta. 

Act IV o{ 1879 ... S. 7. 

., xvni of 1854 ... s. 42. 


86. Whenever any person injured by an accident on a railway 

Provision for compensation on account of injury, any 

compulsory mpdioai Court cJt person having, by law or consent of 
eon injured in nil- parties, authority to determine the claim may 
wa^ccideut. ^ Order that the person injured be examined by 
some duly-qualified medical practitioner named in the order, and 
not bein| a witness on either side, and may make such order with 
respect to the costs of the examination as it or he thinks fit. 
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Old Acts. 

Act IV of 1879. ) 

„ XVIII of 1854. ) 


(1) Inalogous ppoviBion. 

Cf. S. 20, the Regulation of Railways Act. 1868 (81 and 32 Viot,, 0 119). 

(2) Railways must pay supgeoa for attending servant injured by ’accident, though 

verbally engaged. * B 

A surgeon retair-ed the General Manager of a railway to attend a servant of 

the c(«i>pauy injured by an accident on the line can recover his charges, * 
though only verbally engaged, talker v. Gt. West Rail. Co., 1867, 
L.B. 2 Ex. 228, overruling Cor. v. Midi. Rail. Co., 1849, 18 L.J. Ex. 
05. so far as relates to the necessity of a sealed contract. * T 

• 

(B)—Discovery of medical report in cas^ of railway accident— 

Privileged communication—English cases. • 

(1) Report not privileged. 

" ' Seniblc —Report made in pursuance of an order under the Section is mot a 

privileged one, Fiimid "..L C. and D. Ry. Co., 40, Ij.J. Ex. 696. U 

(2) Reports of medical men. • • 

But-, obtained at the instance of a railway company afier the making of 

a claim for conipt-nsstion for being submitted to the solicitors of the 
company are privileged. Cossey v. L B. and i> C. Ry Co., L.R. 

5 C.P. 140. Y 

(3) Privileged document, 

A document, in order to be privileged, must have come into existence for the 
purpose of being communicated to the solicitor with the object of 
obtaining his advice. Friend v. Lmdon Chatham and Dover Ry Co., 

2 Ex. D 437, cited in 11 C. at p, 067. W 

(4) Privileged communication. 

» (a) Under the terms of S. 129, Evidence Act, only oommunications which have 

passed between a person and his legal professional advisers are 
privileged. 2 B. 461. {Ailder^o i v. Bank of British Colombia, 2 Ch. 
D. 644 . Bestros v. White, IfcQ B. 423, F.) X 

(6) But there are some cases in which communications made fur the purpose 
of 'iLigation between third jSersons and the legal adviser, or third per¬ 
sons and the o lent, arc protected from disclosure. Wheeler v. Le Mer¬ 
chant, 17 Oh. Div. 675. » X 

ie) Such communications are privileged only^when made in contemplation of 
litigation or for the purpose of obtaining or giving evidence with 

. reference to it. {Ibid.) Z 

f 

(d) (i) " Any report or communication by an agent or servant to his masj^s or^ 
prinoiyal, which is made for the f urpose of assisting him to rstaUish 
his claim or defence in an existing litigati- n, is privilegeds and will 
not be ordered to be produced.’’ Per Bre&, J„ in Wolley v. North 
London By, Co„ 4 0. P. 603. A 


No correspondmg provision. 

(Notes). 

(k)~ General. 
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* ^)-Discovery of medical report In cases of railway accident— 

Privileged communicatlqpi—English cBses.'-{Concluded.) 

(ii) “ But if the report or oommunioation is made m the ordinary (k)ur8e of 
the duty of the agent or servant, whether before or after the commence* 
ment of the litigation, it is not privileged and must be produced.” 

B 

(lii) *‘ The tune at which the commamcation is made 's not the material 
matter, nor whether it is confidential, nor whether it contains facts 
or opinions,” « C 

(iv) “ The question is, whether it is made in the ordinary course of th% duty 
of the servant or the agent, or for the instruction of the master or 
principal as to whether be should maintain or resist litigation. 
(Ibid,) D 

(6) Ditoovevy of medical reports in cases of railway accident. 

(o) In Woolley v. North London Jfy. Co., 4 C.P. 602, which was an action for 
personal injury Sustained by a passenger against the Railway Company, 
inspection was granted of repoits made by the inspectors of the defend¬ 
ant company and by the guard if the irain to the general Manager, 
but was refused in the case of reports made to the Locomotive 
Superintendent from scientific men consulted on behalf of the defend¬ 
ant company with reference lo the cause of the accident. ” Where 
* reports of this lind ” said Byles, J. “are made in the com se and as 
part of the duty of the officers, whether an action is [.ending or not, 
and whether it contains facts or opinions, they must be produced ; but 
if they are made confidentially and for the purpose of litigation, and 
not in the ordinary oourse of the duty of the peisun making them, 
they are pnvilogod.” (Baker v. Land and S. W. By, Co., L.R. 3 Q. 
B. 91, £>.). E 

(b) When the defendants, in order to ascertain whether or not they ought to 
yield to claim by the plaintiffs for damages for personal injuries 
alleged to have been sustained in an accident oo the defendants' line 
of railway, sent their medical officer, before litigation commenced or 
was formally threatened, to report to them upon the nature of the 
plaintifls’ injuries, it was held that the reports of such medical officer® 
were privileged, and that the plaintiffs were not entitled to have ins¬ 
pection of them. Cos%!y v. L. B. and S C.By. Co., L.R. 8 C.P. 146, 
(Baker v. Land and 8 W. By , L R. 3 Q.B. 91, D.). P 

(e) In Fenner v. Ld S. E. By. qo., L. R. 7 Q. B. 767, the dooommts of which 
inspection was sought, wei e letters and reports which bad pnjiMMi be¬ 
tween the company's servants upon the subject of litigation after the 
company’s manager was aware that litigation was probable. Inspec¬ 
tion was resi-ted on tfaeground thattht-y were not written or made in the 
ordinary cour-e of the duty of the porso" or persons writing or making 
them, but wore made confidentially for the purpose of, or with a view 
to lit ga ion and resisting the plaintiff’s claim. It was however dedded 
What these documents were relevant to the question in dispute, that 
they fell wiih n the general VuL us to a litigant being entitled to a 
discovery of all the documents in bis adversary’s possession relevant to 
his case, and that they were not privileged as falling within any of the 
exceptions. a 
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liot IX of 1890 (INDIAN EAILWAYS ACT). 

CHAPTEB IX (1). 

Penalties ANb Offences. 

Forfeitures hy Railway Companies. 

(Motes.) 

Ch. IX," 

(1) Soope of the Chapter. 

The various ofieoces which are created by the Act are mentioned in this Chap¬ 
ter. llO.W,Nh 683 (584)=5Cr. L.J. 463. ■' H 

(2) Acalysis of Chapter IX. * 

(A) Ss. 99—105. 

—relate to ofienoes hy railway servants. Some of them briefly are .— 

Drunkenness; endangering the safety of persons by disobeying rules or by any 
rash or negligent Act; compelling passengers to enter carriages 
already full; omission to give notice of accident ; obstructing 16vel- 
orossings; and submitting false returns. I 

N.B.—These are offences on the part of railyfey servants. 

(B) Ss. 106—130. 

Doad with other offences. Some of them briefly are. 

Giving false account of goods; unlawfully bringing dangerous or offensive 
goods on a railway ; needlessly interfering with means of communi¬ 
cation in a train ; entering compartment areserved oi; already full ; 
resisting entry into a compartment not full ; smoking ; defacing 
public notices ; fraudulenilv travelling or attempting to travel without 
proper pass or ticket ; travelling without pass or ticket, or with in¬ 
sufficient pass or ticket or beyond authorised distance ; transferring 
return-half of return ticket , altering or defacing pass or ticket ; being 
or suffering person to travel on railway with infectious or contagious 
disorder ; entering carriage in motion, or otherwise improperly travel¬ 
ling on a railway ; drunkenness or nuisance on a railway ; obstruct¬ 
ing railway servant in his duty ; trespass %ind refusal to desist from 
trespass ; disobedience of omnibus drivers to directions of railway 
servants ; openif*g or not properly shutting gates ; cattle trespass ; 
maliciously wrecking or attempting to wreck a train ; maliciously 
hurting or attempting to hurt persons travelling by railway ; endan¬ 
gering safety of persons tjpivclling by railway by wilful or rash act or 
omission. • J 


(3) Penal proyisions of Act IX of 1890, nature of 

The Penal provisions in the Eailwa^ Ac- (1890) are not obviously exhaustive, 
* and there is nothing in the Act itself or any other enactment in force 

in India which excludes the operation of the general laws in force as 
to offences which aro not punishable under the Act. 11 C.W,N. 100 
=4 Or. L J. 439 = 5 C.L.J. 47. ^ K 

$ 7 , If a railway company fails to comply with any requisition 
made under section .13, it shall forfeit to the 
in TOmpUancewifh m- Government the sum of two hundred rupeoyfoB 
juisition under section defaull, and a further sum of fiftjr rupees 

for every day after the firs*t during which thq 


default continues. 
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Act IV of 1879 
XVin of 1854 


Old Acts. 


88 . 


Penalty for con¬ 
travention of sec¬ 
tion 16, 18, 19, 20, 
21, or 24. 


S. 52. 

No corresponebng provision. 

If a railway company moves any rolling-stock upon a rail¬ 
way by steam or other motive power in contra¬ 
vention of section 16, sub-section (2), or opens or 
uses any railway, or work m contravention of sec¬ 
tion 18, section 19, section 20, or section 21, or 
„ re-opens any railway, or uses any rolling-stock, m contravention 
of section 24, it shall forfeit to the Government the sum of two 
hui^dred rupees for every day during which the motive power, rail¬ 
way, work, or rolling-stock is usojl in contravention of any of those 
‘ sections. •. 

Old Acts. 


Act IV of 1879 
XVIII of 1854 


89, 


Penalty for not 
having certain docu¬ 
ments kept or exhi¬ 
bited at stations 
under section 47, 54 
or 65. 


S, 21. 

No corresponiing provision. 

If*a railway company fails to comply with the provisions 
of section 47, sub-section(0), section 54, sub-section 
(2), or section 65, with respect to the books or other 
documents to be kept ojien to inspection, or 
conspicuously posted at stations on its railway, it 
shall forfeit to the Government the sum of fifty 
rupees for every day during which the default continues. 

Old Act. 

This section is new. 

90. If a railway comiDany fails to comply with the provisions 

Penalty for not section 47 >yith respect to the making of gener- 
making rules as re- al rules, it shall forfeit to the Government the 
quired bybectioii 47. iTipees for every day during which 

the default continues. ^ 


Old Acts. 

.. *8. 2-3. 

. No corresponding provision. 

If a railway comjiany refuses or neglects to comply with 


Act IV of 1879 
„ XVIII of 1864 

91. 


Penalty for fail¬ 
ure to conJ{)ly with 
decision under sec¬ 
tion 48. 


any decision of the jGovernor-General in Council 
under section 48, it shall forfeit to the Govern¬ 


ment the sum of two hundred rupees for every 
, day during which the refusal or neglect continues. 
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91 to 94] JUitlX of 1890 (indian railways act). 


Old JLota. 

Act IV of 1879. U, , ’ 

„ XVm of 1854. J corresponding provision. 


(Note). 


JLaalogouB provision. 

Of. S. 11 of Railway Regulation Act, 1842 (6 and G Vic.. C. 56). 


L 


92. If a railway comjiany fails to comply with thg provisions of 
section 52 or section 85 with respect to the sub¬ 
mission of any return, it shall forfeit to the 
Government the sum of fifty rupees for every day 
dm’ing which the default continues after the 
fourteenth day from the date prescribed for the submission of Hihe 
return. • 

Old Acts. * 


Penalty for delay 
in submitting re¬ 
turns under seot'on - 
52 or 85. 


Act IV of 1879 .. S 23. 

„ XVIII of 1864 .. S 42. 


(Note). 

Analogous provision. ^ 

Cf. S. 3 of the Railway Regulation Act, 1840 (3 and 4 Vic., C. 97;. M 

93 , If a railway company contravenes the provisions of section 

58 or section 63, with respect to the maximum 

Penalty for neg load to be carried in any waggon or truck, or the 
lect of provisions of i i t . 

section 64 or G 3 with maximum number of passengers to be carried in 

oapaMVof'^ridhug- compartment, or the exhibition of such load 
stock. on the waggon or truck, or of such number in or 

on the compartment, or knowmglv suffers any 
person owning a waggon or truck passing over its railway to con¬ 
travene the provisions of the former of those sections, it shall forfeit 
to the Government the sum of tu^njty rupees for every daj during 
which either section is contravened. 


Old Ant. 

This section is new. 

94. If a railway company fails to comply with any ^requisition 
Penalty for fail- of the Governor-Generalfin Council utider section 
wqu^itm^^u^nd'er provision and maintenance in proper 

section 62 for mam- order, in any tram wolked by it which carries 
flommunication bo- passengers, of such eflicient means of communica- 
liwMn passengers tion as the Governor-General * in Council has ap- 

and railway serv- * 

ants. proved, it shall forfeit to the Government the sum 

of twenty rupees for each train run in disregard of thq requisition. 






.Oi4Xat«. 


• ' f . (KotM). 

(}) JUtalo^u pvoidiioii. 

Of. S. BegalatioD of Bailwajrs Act, 186d (31 and 82 Vio., 0.119). ' iK 

f$) Pinmutlon required by statute. 

(a) The dmissioo by the company to take anyrprecautions which it is diieot|f 
by statute 1o take, would, ^t seems, in all oases be evidence of UegH* 
gence as against a person who can be shown to belong to the cHtss for 
' ' whose benefit the precautions were intended, and who is injured by the 
neglect of the company to take the precaution. See Blamms v, 
Lancashire and Yorkshtre Rj). Co., L.R. 8 Ex. 283. ^ 0 

' (b) Thus, if the oompanv is required to provide means of c'^mmupication in 

passenger trains betweenAhe passengers and the servants of the eo|pi< 
pany. the failure to provide such communications would be evidence of 
“ negligence in an action by a passenger injured thereby, (ibid.) P 


(3) Train. 

c 

A- is or is not within S. 32 of the Regulation of Railways Act, 1868, accord¬ 

ing to the instructions as to stopping given to the company’s serv- 
•** • ants. Blanurrs v. Lancashtra and Yorkshire By. Co.j 42 L.T. Ex. 

182. Q 


98. If a railway company fails to comply with the requirement 

Penalty for failure section 64 with respect to the reservation of 
to reserve compHrt- compartmentsi for females or the provision of 
Sfder seotion^^.*'*^^ closets therein, it shall forfeit to the G-overnment 
the sum of twenty rupees for every train in 
respect of which the default occurs. 


Old Aot. 

This section is new. 

(Notes). 

/.—“ Cofftphrtments. ’* 

fJdmpuMwettt, meaning of. 

See. 24 B. 293 noted under 8. 64, supra. » 

• n 

96. If a railway company omits to give Inch 

tin^To%i vdT^e accident as is required by section 83 

notii^ of accidents and the rules for the time being in force under 

8 S^™un^r^tion Section 84, it shall forfeit to the Government the 
sum of pne hundred rupees for every day during' 
which the omi.ssion continues. 


, OldAoti. 

m lV,of ,18?9 ' S. 23. ’!\v? 

3^111 of ^854 8.41. ' 'M 
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(jNmAH ilAILWATS ACT). ’ ' ' 

i 

97* (1) Whenarailway company has, through any acil or omis-^ 
/'f i^covery of pen- sion, forfeited any sum tq the Government under 
If**®®’ the foregoing provisions of this chapter, the sum 

be recoverable by suit in the District Court having jurisdiction 
in the place where the act or omission or any part tliereof occurred. 


(2) The suit must be instituted with the previous sanction of 
the Governor-General in Council, and the plaintiff therein shall be 
the Secretary of State for India m Council. 

(3) The Governor-General in Council may remit the whole or 
any part of any sum forfeited,by a railway company to the Govern¬ 
ment under the foregoing provisions of this chapter. 

. * 

Old Act. , 


This section is new. 


(Note). 

Soope of aectioB. 

This seitioiv providof. that tlio penalties incurred bj railway administrations 
molt be recovered in a District Court at the suit of the Secretary of 
^te for In ha in Council, and au horises the Qovernot-Uoiicrul in 
flounoil to remit such peiialtn s. (See Btatument of Objects and Bea- 
eoni'). g 


08. Nothing in those provisions shall be construed to preclude 
the Government from resorting to any other 


Alia r n a t i V e or 
aapplementary ohav- 
aoter of remedies 
afforded by the 
loregoing provisions 
c f this chapter. 


mode of proceeding instead of, or in addition to, 
such a suit as is mentioned in the last foregoing 
section, for the purpose of compelling a railway 
company to discharge any obligation imposed 
upon it by this Act. 


01d*Adt. 


This section is new. 

I 

Offences by Railway Servants. 

99 . If a railway servant whose duty it is to comity with the 
V « j * 1 provisions of section (^0 negligently or wilfully 

Breach of duty» ^ ^ , ,, f , ,, , . , ' 

imposed by seotion omits to comply therewith, he shall be punished 
with fine which may extend to twenty rupees. 


Old Aota. 

Act IV of 1879 ... S. 23. 

„ XVin of 1864 .. No corresponding provision. 

H.B>—Bee Notes under S. 60, supra. 

29 " 
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(Nota). 

Jl.— “ Breach of duty. *' 

Liability for Wtioui act of servants. 

A Bailwav Company will have to bo liable for ,tbc manner in which their 
rarvants do any act which is within the scope of 11 cir authority, and 
is answerable for any tortious act of tbeir servants, provided such act 
i^t.ot done from any caprice of the servant, but in ihe course of his 
employment. 18 M. 34 (38)^ *“ T 


Drunkenness. 


100 If a railway servant is in a state of intoxication whil^ on 
duty, he shall be punished with fine which may 
extend to fifty rupees, or, where the improper 
performance of the duty would be lilcely to endanger the safety of 
any person travelling or being upwn a railway, w'ith imprisonment 
forterm which may extend to one year, or with fine, or with 
both 


Old Acts. 

Act IV of 1879.S. 25 

„ XVm of 1854.S. 27. 

(Notes). 

(General). 

(1) Analogous provision. 

Cf. S. 17, tho Railway Regulation Act, 1842 (5 and 6 Vic., C. 65) U 

N.B. —See Notes under S. GO, mpra 


( 2 ) Charged and tried under first part of section—Convicted under latter part of 
section—Procedure in warrant cases, not followed. 

A Magistrate proctiSded m thi first instance as if tho case fell under tho first 
part of S. 100 of the Act, and adopted i he procedure for summons 
caises. Eventually, the accused was convicted of an oiTence under the 
latter part of the scotiou, which contemplates a warrant case. Held, 
that the action of the,MagiBtrato was illegal. 5 M.L.T. 204. ' Y 


“ It ajmilway ... both. ” 

(1) Drunkenness. 

(a) The-of a guard or underguard in charge of a railway train or any part 

thereof is an ofienoe. 1 193. W 

(5) But the High Court has no jurisdiction to try a prisoner charged with such 
ofience, where he was removed from his post at a plaoo outside the 
local limits, ^though the tram thereupon proceeded wiih him to 
Madras. (Ibvd,) X 

(2) Railway police force—B. 9, JDistrict Police (Bom.) Act YII of; 1867—Hegleet of 
^ty. • 

Members of the Police force who are styled the Railway police, and are in ihe 

* pay of a ^ilway Company, are amenable for neglect of duty to tha. 
provisions of S. 27, Act XVIIl of 1854 (0/. Ss. 100, lOI, present A^ 

^ notwithstanding that they hold commiasion from the Oommissioner^ 

•» police under S. 9, Bom. Act VII of 1667. Rat. Unr^. Cr, Oas, 61,Y 
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Endangering ibe 101. If a i;p,ilway servant, when on dhty, eh- 

safety of persona ^. dangers the safety of any 4 )er 8 on— 

(a) by disobeying any general rule made, sanctioned, pub¬ 
lished, and notified under this Act, or • 

(b) by disobeying any rule or order which is not inconsistent 

with any sudh general rule, and which such servant was 
bound by the terms of his employment to obey, and of 
which he had notice, or, « 

(c) by any rash or negligent act or omission, 

he shall be punished with imprisonment for a term which may 
extend to two years, or with fine which ^lay extend to five hundred 
rupees, or with both. 

Old Acts 

Act IV of 1879 .. S. ‘26. 

„ XVIII of 1861 ... Ss. 27 and 29. 

(Notes). 

(Jeneral. 

(1) Analogous provision. 

C/. S. ll, the Railway Regulation Act, 1810 (3 and 1 Vic., C. 97), and B. 17, 
the Railway Regulation Act, 1842 (5 and 6 V'ic„ C. 55). Z 

(2) Duty of Railway Company. ^ 

(а) The benefit which a carrying company deiived, directly or indirectly, 

ftom the carnage of pabsutigers, impoHud upon the company the cor¬ 
responding obligation of taking duo and reasonable caro for thou 
safety. Fmlfcer v. Metropolitan District Batltcay Co., (1880) L.R. 

6 C.P.l). 157. ♦ A 

(б) A violation of the duty thus ifhpt{{>cd on a carrying company, an omission 

on theii part to tako such due and reasonable care to insure the safety 
of their passengers whom they invite to travel by their earners, is 
considered as negligence, ^tnd). B 

(3) Intention of Legisiature. 

It appearo to have been the-to make only those acts or omidkious offences 

which themselves led to or might lead to certain results, and to' leave 
a 1 subsidiary acts or omissions to bo^ealt with departmentally. [In 
the Chief Court of Punjab, 6fch Nov. 1894. Cr. Revision case No. 1049 
ai 1894.] • 0 

(4) Liability under section when arises. 

(a) Persons are liable to conviction under S. 26, Ant IV of 1879 {ef. present 
section), not by reason of consequences directly referable to default in 
observing the rules, but by rosson of damages or risk which it entails. 
«M. 201 * 1 Weir 867. * * D 
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4 QenerHl-^iCmiinued). 

C 

(6) Where it was requi|ed by a rule, sanctioned and notified as required by law, 
4 that the guard and driver of ballast-traiu sbculd, on a line worked on 
the block‘By stem, stop the tram at a station and should not leave the 
B^tion till the guard bas received from the station master and deli¬ 
vered to the driver a “ line-clear certificate," disobedience of such 
rule by the guard and driver which endangered the safety of person, 
was held to make them liable to be puni|hed under ihc Bection.(Jbt(2).E 

(c) It is no answer to the charge, tba{ the rule had been habitually biokep, if 
the evidence hs to the disregard of it is reliable, nor is it any answer to 
the charge that obedience to the rule would possib y not have prevent¬ 
ed the accident which occurred. {Ibid ) F 

(5) Gist of offence. * 

(ffl) The pr soner, arsilway servant,^ as convicted undei S.29, Act XXV of 1871 
(c/. present seotioi^ of endangering the lives of the persons in a certain 
train by negligence. Although he was shown to have neglected his 
duty, there was no evidence whatever of the safety of any person in 
any train having been endangeied by his neglect of duty: held, that 
he could not be convicted under S. 29, Act XXV of 1871, as it was 
plainly apparent that, by reason of the precautions taken by other per- 
•Bons, any possibki danger which might have resulted from his neglect 
was avoided. 5 N.W P. 240. [13 P.R. 1905 {Cr.)=691 L.R. 1907 »6 Or. 
L. J. 81, Z?.)] G 

(b) The case reported in 5 N.W.P. 240 is not an authority for the proposition 
that, if a collision or injury is averted, there cannot be a conviction 
under S. 101 of Act IX of 1890. 11 C. W.N. 173 = 5 Cr. L. J. 16. H 

(6) To constitute an offence. 

-under this st cugn, the set or disi.bodicnce must itself endanger safety. In 

the Punjab Gbief Court, 6th Nov. 1894. (Or. Revision case No. 1049 
of 1894). I 

(7) ^Essence of the offence. 

The-^under this section is ih# danger or risk entailed by the neglect of the 

rules, irrespective (f the ^onscquuiicos which actually will ensue. 
4 L.B.R. 139«7 Cr.L.j: 417. J 


(8) Meeeuity for sanction. 

No sanction is necessary to the institution of a complaint of an ofience punish¬ 
able under S. 101. {Ibid,) K 

* 

(9) Danger—Meaning of. 

(a) Danger, which mearfs the risk of loss or injury, is a relative term. 13 P, 

B. 1906 (Cr). 

(b) It may be immediate*or remote; but it is none the less danger, because it is 

Amote and there is, therefore, a better chance of avoiding it.{Ibid,) M 

{d) Although the ganger had been averted by the two trains being brought to 
stand still at a distance of some 300 yards from one another, that i$' 
, practdoally cquivalenc to an admission, that, up to the time of stoF- 
jjjung the trains, there had been danger. {Ibid.} E 
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Qeneral—(Concluded). 

(10) CaMf 6t Criminal negligence. 

% 

All-are cases of degree. Empress v, BhattacJuirjt. Decision of Jl.W.P. High 

Court (dated 2iid May, 1892). 0 

(11) N^llgenoe—Pttniefament. * 

Where a railway servai.t had by his m gligonco been the cause of an accident 
in which seve^l lives wore lost, held, tbai a sentenae of three months’ 
simple imprisonment was inadequate and that it ought to bo en- 
• hanced. 10 A.W.N. 171. P 

(12) Lights in the s&tion. * 

It is not enough that the-should be sufficient for the railway company and 

their own servants wSo know the premises; they must bo enough to 
guide ai d direct strangers who sie unacquainted with the station*. 
Martin v. Great Northern liy. Co, ^ Q * 


i,—‘‘Bttdangeriiig the safety of persons.” 

(1) Breach of rule—Neglect of duty by driver. * 

Bee Cr. Appeal No. 536 of 1S94, Jan. 14, 1895 (in the Chief Court of the 
Punjab), » ’ R 

(2) Disobedience of general rules—Collision. 

Disobedience of general rules, (244, 245 and 266) m punishable under B. 101 of 
the Act. [Suit case 973 of 1890, in the Chief Court of the Punjab.] S 

(3) Disobedience of rules and neglect of duty by driver and gate-keeper. 

(а) For a railway driver to pass a danger signal and go on when ihe lino is 

not clear, must necessarily endanger th^ lives of all persons crossing 
the line as well as those of poisons in the train. 1 Weir 868. T 

(б) For a gate-keeper to go to sloip and omit to open the gates is productive of 

similar danger. {Ibid.) U 

(c) When a driver ran his tram at a full speed with danger signals against him 
through a closed gate, that his act endangered the safety of 

himself and other persons in the train which bo was driving, and 
that the act therefore amounted to an ofionce under S. 101. 1 
Weir 869. • Y 

(4) Neglect of duty by Engine driver. 

# 

(а) An Engine driver, when he secs that signals are at danger, must know or 

at all events have reason to believe that they have been put at danger 
because there is danger, and that, if the tiain runs through them, 

’ there will be an accident. [Cr. Appeal No. 297 of 1896, August 13 and 

15,1896, in the Chivf Court of the Punjab.] ^ W 

(б) And he cannot escape on the plea that danger ought not to have been caused 

by the improper shunting of engines. ( Ibtdl) '* jj; 

(c) It was enough for him that he was ordered by signal to stop, and he was 
bound to obey orders unquestionably. {Ibid,) « a Y 
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{ “ Badangerittg the safety of persons ’ ’ - {Continued). 

(5) EndangeHog safety of rny person—Starting train without having been given 
line-olear. 

A driver of a tram jg guilty of an i itence under this section, when he starts 
& train without having boon given a line-clear, though, owing to 
distance of the train coming from the rppositi side, danger to persons 
in the trains is remote 59 P.L.B. 1907 = 13 P.B. 1L06=5 Cr.L.J. 81.Z 

® r 

(6) Safety of persons endangered—Oateman asleep—Omission of engine>driwsr to 
stop train. 

The Magistrate foui>d ihat (he accusid.a gateman, was asleep on duty and did not 
open his gates when a tram was coming, that the accused was thcre- 
, foie negligent on duty and Ihb safety of human beings was thereby 

. put Ml dange , and the Magis rate held, that the accused was not free 

from responsibility because the engine-driver also neglected to stop 
< the train before reaching the gates. Held, that the conviction was 

right. 9 P.B. 1892 (Cr.). A 

(7) Engine driver starting train without line-clear ticket—Mo immediate danger. 

(a) A fireman m c-hsrgc of a train breaks the rules of his service and does a 

i> rash and negligent act m startir g the train at all, and in driving down 
the line without having been given “ line-dear.” 13 P.B. 1906(Cr.).B 

(b) Although, owing to the distance of the other goods tram running in the 

opposite direction, and owing to the precautions (aken by the drivers 
of both the trams, the danger was remote, yet a state of danger was 
created when the accused took his train onto, and proceeded to drive 
it down, the line. {Ibtd ) C 

(c) By BO doing, he endangered ” tbe ‘safety’ of the persons on the two 

trains within the meaning of S. 101. (ILtd.) D 

( 8 ) Guard—Driver—StartiBg an engine without whistling—Overrunning a boy on 
the line. 

A lailway guard failed to give to the engine driver a signal to sound his whistle 
before starting the engine ijfhich he was bound to do under S. 241 of 
the Bailway rules Thb engine having been put on motion, caused a 
boy, who was painting a wapgon on the line, injury which resulted in 
his death. The Magistrate convicted him, under S. 101, of endanger¬ 
ing the safety of persons by a rash and negligent act, and sentenced 
him to undergo simple imprisonment to one day and pay a fine of 
« Bs, 20 : held, ordering a new trial, that, as the trying Magistrate found 
that as the injury to the deceased boy was caused by the negligence of 
the accused and*that the boy died thereupon, S. 304-A., l.P.C., appear- 

' ed more applicable, especially as tbe trial under it must take place. 

before a higher tribunal. Bat. Unrep. Cr. C. 7il. E 

9) Neglect of duty by the poiats—Jamadav. 

AVamadar whosc^uty it is to close the points, endangers the safety of the 
travelling public by not prcperly closing and locking the points. In 
„ the Chief Cdutt of the Punjab, 7th Jen. 1895. (Cr. BevisionNo, 1956 
• '(Him). F 
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f“ BndBngeriag the safety of persons ' ’—{Cmtimied). » 

ft 

(10) Mogleet of duty by Btation-master and line Jemadar—Oudh and Rohilkhand 

Railway. * ^ 

It is the dut} of the stalion-mastor to see that facing points are securely locked 
before alioiwing a train to come on into the statiop. Brrach of the 
ru'e results in conviction. Empress v. 0. C. Bhattach'irji, (Decision 
of N. W. P. High Court, dated 2nd May 1892 ) 0 

(11) Negligence of itation maiiter Collision—Endangering safety. 

ft 

, Where, in consequence of the on ission of a station-master to take down the 
line-clear signal, a mixed tram was run into the station and a collision 
took place, iii which one wa^'gon was derailed, but as the train was*' 
moving slowly no person was injured, held, that the omission on the 
part of the statiou-maatec constituted an oiTence under S. 101 of the 
Act. 11 C.W.N. 173 = 5 Or. L. J. IG. * H 

(12) Disobedience of railway rules and endangerjng safety of any person—Sta¬ 
tion-master, duty and responsibility of. * 

(a) Buie 247 of the railway rules, throws on a station-master the responsibility 

for ensuring that all points are correctly set und all facing points securely 
locked for the (.assage of trains. 4 L.B.B. .350=9 Cr, L.J. B52. I 

(b) S'!, whore a station-master omitted to inspect the points and satisfy him¬ 

self that they wore correctly set, before he ordered the signal to be 
lowered, ana allowed the mail to enter the station, and the mail lu 
cunsequence came in on a side line, and collided with the goods tram 
there, held, he disobeyed the lule which he was bound to obey 
and thereby endangered the safety of many persons, and that he there¬ 
fore committed an offence under cl. {b) of S. 101 of the Act. (Ibid.) (4 
L.B.B. 139, F-. 32 C. 73, D). J 

(c) Alt Assistiint station-master, after he gave a lii^o-clear ticket to the guard 

of a down train waitii g at his station, received information from the 
next station to cancel the line-clear so given, in order to allow an up- 
traiu proceeding from that station. He at once gave line-clear for the 
up-train to come, but without first taking back the line-clear he b ad 
already issued to the guard of the down tram. So, before he went 
out to kok for the guard, Jrhe down train had started and afterwards 
met the up-train between the'two statior s, though the driver was able 
to stop the train in time and avoided a collision. Held, the act of 
giving a Lno-olear for the up-tram without first getting back the line- 
clear he had given to the guard of the down-tram, was a flagrant dis¬ 
obedience of the railway rules, and that he committed an offence 
under S. 101 of the Act by endangering the safety of ms!by persons by 
disobeying a rule which he was bound to obey. 4 L.B.B. 363 (32 C. 
73, D). . K 

(13) Dangep oauied by diaobedlenee to railway rples—Respontlblllty of statloo- 

master. , v « 

A, an Assistant station-master, allowed the signa' to be given fora train to tun 
through his station without satisfying himsflf as required b| the rules 
made under this Act, that all the prescribed precautions had been 
taken by the Jamadar subordinate to him. The train was switched 
off the main line on to a line on which some waggtiba were standing 
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€ 

and collide^ with them. This could not have occurred if the rules 
had been complied with, A was tried, Ui der S. 101 of the Act. He was 
convicted and fined Bs. 30, the Magistrate remarking that he consider* 
j,ed his offence merely technical, and that the col ision was practically 
the result of the acts and omission of the Jamadar. Held, that the 
Magistrate’s view of the relative responsibility of A and the Jamadar 
<wa8, in view of their relative positions, radically wrong, and that A 
was the more guilty of the* tixo. A substantive sentence of imprison¬ 
ment was passed on A. 4 L.B.B. 139=7 Cr.L.J. 117. ^ L 

(14) Causing death by rash and negligent act—Endangering safety of passengers. 

In the Bengal Nagpore line, which is worked on the line-clear and caution* 
' message system, no tram is allowed to start fiom a station without a 

line-clear certificate to the effect that the line is clear up to the next 
station. The gtatioQ-master of a certain station had, before the 
' arrival of a train at h s station and before the receipt of a ^ine-olear 

mess.'ige from the next station, written out a conditional line-clear 
message and had left it unsigned and without fi Lngin all the particu¬ 
lars required by the rules to bj filled therein. On the arrival of a tram 
at the station, the guard m charge of the tram went into the station mas¬ 
ter’s room, tone off the unfinished and unsigned line-ole’ir message from 
the book and handed it over to the driver and started the train. 
All this took place without the knowledge of the station-master who 
had been otherwise engaged. The tram came in collision with another 
which was coming from the opposite direction with the result that 
some people in the tram wore killed. The station-master was, on 
these facts, charged with, and convicted of offences under S. 304-A of 
the Penal Code and S. 101 of the Indian Bailways Act IX of 1890. The 
conviction was sought to bs supported on the ground that the Act of 
writing out the conditional line-clear message was against rule No. 18 
of the Company. Held, the conviction was illegal, because (1) the 
act of the station-master did not directly lead to the serious results 
which followed, and (2) he could neier have intended, nor did he 
intend, to use the conditional line-clear message in the state in 
which it was, n- r could ]j.e have imagined that the gusrd would re¬ 
move it from the book in his absence contrary to rules, or use it 
without looking over it or start the train without h's permission, 83 
C. 73 = 8 C.W.N. 645. ^ M 

(15) Laueu of supervision. 

A—^-on the part of superior authorities, such for in-tanoe as permitting rule 
38 to be haj^iitually disregarded in practice, might be held to be an 
offence under this section. In the Chief Court of the Punjab, 6th 
Nov. 1P91 (Or.^ Bevision Case, No. 1049 of 1894). . ■ 

16) RAj«patfUift>IIaIwa Railway—Neglect of duty- Oonviotion of gate-keeper. 

^ railway servagt and a gate keeper as such, who when on duty endangers 
the safety of any person by any negligent omission, commits an 
> ol^noe punishable under this section. [In the Punjab Chief Court, 
e,7th Sep. 1892, (Suit No. 1801 of 1882).] 
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102. If a railway servant compels, or attempts to colnpel, or 


Compelling pas¬ 
sengers to enter car¬ 
riages already full. 


causes, any passenger to,enter a compartment 
which already contains the maximum ^number of 
passengers exhibited therein or thereon under 


section 63, he shall be punished with fine which may extend to 


twenty rupees. 


Old Aots. 


Act IV of 1879 ., S. 28. 

Act XVIII of 1854 .. No corresponding provision. , 

(Notas). 

General. 

Aeeommodation for paBsengerB—Duty of, Railway Company. 

The Railway Company are bound to use reasonable care in providing accom- 
, modation for passengers, and the passengers also arc bound to use 

reasonable care in nvailing themselves of the nocommodation provided 
. , them. Praeger v. Bristol and Exeter Baihvay Co., (1871) 24; L.T. 

107, cited m 7 Bom, L.R. at 127. P 

103. If a station-master or a railway servant iii, charge of a 
section of a railway omits to give such notice of 

Omission to give -i , • ■ i i 

notice of accident. an accident as IS required by section od and the 

rules for the time being in force under section 84, 

he shall bo punished with fine which may extend to fifty rupees. 

Old Aots. 

Ac). IV of 1879 .. S, 24. 

Aot XVIII of 1854 .. No corresponding piovision.* 

Obstructing level- jf railway servant unnecessarily — 

(a) allow's any rolling-stock to stand across a place where the 

railway crosses a public road on the level, or 

> 

(b) keeps a level-crossing closed against the public, 

he shall be punished with fine*which may extend to twenty 
rupees. 

Old Aot. 

^Il/of 1854 No corresponding provisiop, 

» (Notes). 

General. 

(1) AualogouB proviBion. 

Cf. —S. 6, the Railway Clanses Act, 1863 (2G and ai ^vio , c ya;. • ^ 

(2) Object of the section. 

The—^is to abate the nuisance caused by rolling-stock being kept st’inding on 
level-orossings. (See Staument of Objects and Bcasans.) R 
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lOi. If any return which is required by this Act is false in any 
particular to the knowledge of any person who 
signs it, that person shall be punished with fine 
which may extend to five hundred rupees, or with imprisonment 
which may extend to one year, or with both. 


False returns. 


Act TV of 1879 
Act XVIII of 1854. 


Old Act. 

I.. No corresponding provision 

(Note). 

Analogous provision. 

Cf. —S. 10, the Regulation of Railways Act, 1871 (34 and 35 Vic. o. 78). 

« 

Other offences. 


106. If a person requested under section 58 to give an account 
' with respect to any goods gives an account which 

oounrof'gotTdri."^** is materially false, he, and, if he is not the owner 
' of the goods, the owner also, shall be punished 

with fine which may extend to ten rupees for every maund or part of 
a maund of'the goods, aild the fine shall be in addition to any rate 
or other charge to which the goods may be liable. 

Old Acts. 


Act IV of 1879 .. S. 29. 

Act XVIII of 1854 .. S. 14. 


(Notes). 

N.B. —See notes under B. 58, supra, 

Qeneral. 


(1) Analogous provision. 

Cf .—^the Railway Clauses Act, 1845 (8 and 9 Vic., c. 20), Ss. 99 and 162, 
respectively, X 

(2) Scope of section. ^ 

S. 29, Act IV of 1879 {Cf. S. lOS, Act IX of 1890) provides only for offences 
committed by a person required under B. 15, Act IV of 1879 (Cf. 8. 68 
(1) present Act) to give an account of the quantity or description of 
property sought to be despatched by rail. 86 P.R. 1885 (O.). U 

^ i .—**QMag false account of goods. ” 

(1) False description of goods—Loss in freight to railway administration. 

See 7 P. R. 1890, (Cr),%oted under S. 134, infra. Y 

(2) False declaration of goods—Fireworks declared ifs locks—Explosion of fire- 

• 9 works easing death of coolies. 

The accused sent two boxes to the East Indian Railway at Delhi station con- 

• taining,fireworks declaring them to contain iron looks, with the 
result that, in loading, one of the boxes exploded, killing one coolie 
. and serioudy iojuring another, and for this he was convicted under 
oRe. 804-A andS88,1.P.O. ^ 
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QMag false aecoattt oi-gtaods ’'—{Cmwlttded.) $ 

Held, that the oonnolion was right, though, if no injury had been done to 
any person, the accused could have been guilty only of an offence 
under S. 107 of the Act for making a false declaration. 24 

P.L.R. 1905. X 

» 

107. If, m contravention of section 69, a person takes with 
Unlawfully bring dangerous or offensive goods upon a 


ing dangerous or 
offentjive goods upon 
.a railway 1. 


railway, or tenders or delivers any such goods 
for carriage upon a railway, he shall be punished 
■•'With fine which may extend to five hundred* 
rupees, and shall also be responsible for any loss, injury, or damage, 
which may be caused by reason of such goods having beeii so 
brought upon the railway. • 

Old Acts. * 


Act IV of 1879 
Act XVIII of 1854 


S. 30. 

No corresponding provision. 


(Notea). 

General. * 

<l) Analogous ppovlsion. 

C /.—The Railway Clauses Act, 1845 (8 and 9 Vic. c. 20) Ss. 99 and 152 re¬ 
spectively. Y 

.(2) Ss. 107 and 134—-Jurisdiction of Criminal Court—Place of trial. 

dee 7 P.R. 1890 (Or.), noted undereB. 134, m/ra. % 

/.—“ UatawtuHy — railway, 

H.B.— See notes under S. 69, supra. 

<1) Goods of dangerous nature—Duty of persons sending—Notice. 

(o) A person, who sends, for conveyance by rail, an article which he knows to 
be of a dangerous and explosive nature, is bound, both on the general 
principles of law and by the special provisions of the Railway Act, to 
give notice of its contents to* the Company’s servants. Farrant v. 
Fatnes, 3 L.J.O.P. 137 (F) ; cited in 1 A. 60 (F.B.) A- 

(5) He is also bound to take all reaidinable precautions to preclude the risk of 
accident. {Ibid.) B 

(c) Failure to do either of these things will render him liable for the conse¬ 
quences, whether they occur in a manner he could have contemplated 
or not. {Ibid,) , C 

^2} P«ssenger;s luggage, ^uty to search. 

It is not the duty of a Railway Company to search every p|rcel which wpverjfc 
passenger carries with him. 28 C. 401 (P.C.)=:28 I.A. 144 a5 O.W.N. 

. 449. ^ I 0 

<3) Dangerous goods, of carriage of, duty to prevent. 

(a) It is the duty of the Railway Company to prevent dangerous looking goods 
being carried. {Ibid.) • • g 
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(6) Where the explosion was caused bj certain fire works taken in some parcels- 
^ into thS oamage by some fellow-passengers, and there was no evidence 
to show that the parcels exhibited such signs of their real nature as 
ought to have called the attention of the r.iilway servants to them, 
there was no obligation on the Bailway Company to prevent such 
goods from being carried. (Ibid.) F 

(4) Oonii^nment of fireworks deolarinff as locks. < 

(a) Two boxes containing fireworks tut declared to contain iron locks,^wefe 
sent by the accused to the E. I. By. Co. at the Delhi Station. In 
loading, one of the boxes exploded killing one coolie and seriously in¬ 
juring another, the accused was convicted ol offences under S. S04-A 
and 3.38,1. P. 0 Held, thatAhe conviction was right. 22 P. B. 1905 = 

2 Cr.L J. 207 (7 M, H. C. Il9) Appl. 6 A. 248 ; Regma v. Crome, 3 C. 
and K. 123; Qiieen v. Wil^nuson, 1 Cox C. C. 97, B. 6 

b) Even if iiothing-else had happened, the accused could have been convicted 
under this section for making a false declaration in respect of*the two 
boxes consigned. (Ibid.) H 

(5) Essential for conviction. 

In order to convict a person under this section, it is necessary to prove a gu Ity 
knowledge of th*o character of the goods. Hearne v. Garton, 2 PI. and 

E. ce. 1 

’ 108. If a passenger, without reasonable and sufficient cause. 

Needlessly inter- makes use of, or interferes with, any means nro- 
fenngwith means of j j i -i i • • , / ^ . 

communication in a viaed by a railway administration for communi- 

cation between passengers and the railway servants 
in charge of a tram, .he shall be punished with fine which may 
extend to fifty rupees. 

Old Acts. 

Act IV of 1879 . . S, 40. 

ActXVIII of 1854 ... No corresponding provision. 

• 

(Note). 

Ataalogous provivion. • 

Cf.—s. 22 TheBegulation of Railwajs Act, 18G8 (31 and 32 Vic,, c. HO). J 

109. If a passenger, having entered a compartment which 

Entering com- ^-’esei^ed by a railway administration for the 
partmentreserved or use of another passenger, or which alreadv con¬ 
ing maximum number of passengers exhibit- 

TOiiipartment not ed therein or thereon under-section 63, refuses to 

* lewe it when required to do so by any railway ser¬ 

vant, he shall be punished with fine which may extend to twenty 
rupees. * 
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(2) If a passenger resists the lawfial entry of another pqjssenger * 
into a compartment not reserved Tjy the railway administration for 
the use of the passenger resisting, or not already containing the 
maximum number of passengers exhibited therein or thereon under 
section 63, he shall be punished with fine which may extend to 
twenty rupees. 

, Old Act*. 

Act IV of 1879 .. S. 89 with sub sec. (1) of the preeeot Act. 

Act XVIII of 1864 .. No corresponding provision. 

Sub-S. (2) is new. 


Analogous provision. , 

Cf .—The English bye-law, No. 13. , 

9 

Ho. (1) If a {>erson, without the consent of his fellow-passen¬ 
gers, if any, in the same compartment 1 * smokes 
in any compartment except a compartment spe- 
■cially provided for the purpose, he shall be punished with fine which 
may extend to twenty rupees. 


Smoking. 


(2) If any person persists in so smoking after being warned by, 
any railway servant to desist, he may, in addition to incurring the 
liability mentioned in sub-section (1), be removed by any railway 
servant from the carriage in which he is travelling. 


Old Acts. • 

Act IV of 1879 ... S. 35. 

Act XVIII of 1854 ... 8.6, 

(Notes). 

General. 

* 

Turpote of the aection. 

The—is to secare that no one shall smoke in a railway carriage so as to be an 
annoyance to any fellow pissenget. Per Jmktns, C-J>, m 24 B. 293 
— 1 Bom. L.B, 688. K 

“ Compartment. ** • 

a 

<1) Compartment,” meaning of. • 

Compartment is a division separated by partitions; a part partitioned off. Oxford 
• New Dictionary. , ^ 

^2) Compartment. * * * 

(o) The Act contains no definition of the word— .Per Jenkina, C- in 24 B. 

293'sl Bom. L. B. 663. • ’ H 

{b) A clue to its ma an ing is to be found in S. 63 of the Act coupled with the 
practice of the Comi^eB. {Ibid.} , , N 



228 


Act IX of 1890 (iNm^ RAHiWAYS act). CSs. 110 to 112: 

A 
.J** 

1.—** Compmrtmeat **—(0<mcluded), 

(c) The practiee alluded to, is thal of exhibitiag iueide or outeide of each see* 
tion, tthough divided from its neighbour only by a partial partition, 

< the maximum number of p^sbengers which may be carried in it.(ibtd.)0' 

(d) Good sense requires that to'the term—, in certain sections of the Act, 

^he quality of complete separation should be attributed. It is with 
that force that it is used in 8. 110. Per Jenkins, C. J. and Candy J.%. 
in {Ibid.) ' , P 

(e) But Banade, J„ holds thi^t the berm—, is used in 8,110 m the same sense 

in which it is used throughout, and that it does not necessarily mean 
a completely partitioned division. {Ibid.) Q' 

111. If a person, without authority in this behalf, pulls down, 
defacing public 01 wilfully injures, any board or document set up 
or posted by o];der of a railway administration on 
a railway or any rolling-atock, or obliterates or alters any of the 
letters or figures upon any such board or document, he 6hall be- 
punished with fine which may extend to fifty rupees. 

Old Acts. 

A(*t IV of l879a • ■ I XTrt #*/M*v«Ae>T\rkVt/9m(T vainn 

ActiiVIlI of 1854. ..•) No corresponding provision. 

(Note). 

Analogous provision. 

Cf. 8. 146 The Companies Clauses Act, 1845 (8 Vie. c. 16). R 


Fraudulently tra¬ 
velling or attempting 
to travel without 
proper pass or ticket. 


112. If a person, with intent to defraud a. 
railway administration,— 


(a) enters, in contravention, of section C8, any carriage on 

a railway ^ or 

(b) uses or attempts to use a single pass or single ticket which 

has already been used on a previous journey, or, in the 
case of a return ticket a half thereof which has already 
been so used, 

he shall he punished with fine which may extend to one hundred 
rupees in addition to the amount of single fare for any distance 
which he may have travelled. 



• 

• Old Acts. 

Act IV of 1879 

.. No correspondiug provision 

_ Act XVm of 1864 

8. 3. 

(Notaa). 

(1) Aualogutti pMvitiini. 

General. 

Vf -rUie Bugiish Bye-law, No. 2. 



S. 112] 


Act IX of 1290 (INDIAN RAILWAYS AOT). 


229 


General — {Concluded ). 

(2) Bs. 112 and 6B. , * • * 

This section must be read with 8. 68, supra, y. C.W.N. 100s;4 Cr. L.J. 439 
=5 C.L.J. 47. • ^ B1 

(3) Offence under section—Eesential. 

(a) Fraudulent intention is doubtless by S. 3 of Act XVIII ef 1654 (C/. present 

section) made an essential condition of travelling on a railway, without 
payment of the fare being dealt with as an offence. 1 Bom. 52 (57). T 

(b) But the absence of such intention does not make the entry into the 

« carriage less unlawful, or of itself aSord any ground for depriving the 

Company of the right of putting an end to such unlawful occupation. 
[IbCi) 9 

(c) Entering into a railway compartment and travelling without a ticket are 

rmly some of the ingrelGients of an offence under S. 112. 11 C. W. N. 
100=4 Cr.L.J. 4J9=6C.L.J. 4:7 {Bruthan v. Hoyle, L.B. 3 Q.B.D. 
289; 20 A. 95 B.). * ^ Y, 

• (d) These acts in themselves are not penal under the section. {Ibid.j • YT 
(e) The essence of an offence under the section is dishonest or fraudulent inten- 
' ' tion to defraud the railway administ ation of its just duos, i.e., the 

fare payable by the passenger. {Ibid.) X 

(/) The fraudulent intension of a pissenger must appear from some other acts 
omission than merely travelling vtl^thout a ticket, e‘p., an attempt 
to free himself from liability by producing an used an irrelevant ticket. 
(Ibid.) Y 

(4) Section, how to be construed. * 

In Bentham v. HoyU (1878) L.B. 3 Q.B.D. 289, Cockbum, C- J. and Mansijf 
3. held, in construing a bye-law s milar in terms to this section, that 
mens t ea, the intention to defraud, must, be proved for obtaining a con¬ 
viction. n C.W.N. 100=4 Cr.L.J. 439=5 C.L.J. 47 (48). Z 

(5) Element of the offence under B. 417, l.P.C. * 

The—IB precisely the same as that of one under this section, and a person can¬ 
not be sentenced under both the sections separately for the same 
offence. {Ibid.) A 

t.—**Ua person—on a railway.’* 

(1) Conviction under S. 112 («) when cuctakiable. 

(a) To justify a conviction under S. 112 (a) of the Act, the prosecution must 
prove entry into a carriage in contravention of S. 68, that is, without 
a ticket and fraudulent intent in so doing. 1 Weir 870. B 

(5) The mere fact that a man having a ticket travels beyond the station named 
on it, does not necessarily warrant the inference thal he entered the 
carriage with a fraudu'ent intent. (Ibid.) C 

(2) Fraudulently entering railway carriage without ticket. 

Unless there is evidence that the accused entered a railway carriage without a 
ticket to defraud the railway administration, he cannot be cog^yicted 
of the ofienoe under this section for mere entry. 1§4 P.L.B. 1905. D 

<8) Travelling with a falie and an entirely Irrelevant tl|pket. i 

—comes under ol. (a) of the section, but not under ol, (5). 11 O.W.N. 
100=4 Cr.L.J. 439 = 5 C.L.J. 47. E 
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/. —“// a penou.. . .on a railway (Concluded). 

^ (i) iFavelfing withoat a ticket. « 

——comes within the words of 8. 68 and so under S. 112 (a). (Ibid.) F 

(5) Father trivelllng vith son aged six years without paying latter’s fare. 

Where the accused travelled in Gompany with his son aged six years from one 
Btition to another station on a railway Lne without paying the half¬ 
fare due to his son, field, that, though the accused was not guilty as 
th^ principal offender, he whs clearly liable as an abettor, to be 
punished under B. 32, Act.IV of 1579. (B. U2. Act IX of 1890). 
1 Weir 869 (F.B.). ” 0 

(6) Fraudulent intention, how proved. 

The fraudulent intention of a pe’son travelling without a ticket is proved by 
his not at once telling the ticket collector that he h^ no ticket and 
• producing an old one. rCr.C. No. 221 of 1896, Slst March 1896, in the 

Chief Court of the Punjab]. H 

C 

<7) Railway ticket not used on dky of issue. ^ 

Bee 1 Weir 870, under S. 47, supra. I 

<8) Entering into the train and travelling without a ticket. 

a) -, and the attempt to palm off an used ticket on a railway servant, are not 

separate and distinct offences. 11 G.W.N. 100=4 Cr.L.J. 439=5 
<3.L.J. 47. c J 

(b) The intention to cheat him and the railway administration is one and the 
same offence. (Ibid.) K 

2.—“ Return ticket .'' 

Return ticket—Transfer—Attempt. 

The act of buying an unused half of return-ticket docs not in itself amount to 
an attempt to travel within the meaning of the Indian Railways Act, 

1854. Rat. Un. Cr. C. 123. L 

c 

113. (1) If a passenger travels in a train without having a 

Travelling with pi'oper pass or a proper ticket with him, or, being in 

out pass ot ticket, or or having alighted from a train, fails or refuses to 

OT tk*etl^r*Teyon^d present for examination, or to deliver up, his pass 
authorized distance, qj. ticket immediately on requisition being made 

therefor under section 69, he shall be liable to pay, on the demand 
of any railway servant appointed by the railway administration in 
this behalf, the excess charge hereinafter in this section mentioned, 
in addition te the ordinary single fare for the distance which he 
has travelled, or, where th^jre is any doubt as to the station from 
which he started, the ordinary single fare from the station from 
which the train originally started, or, if the tickets of passengers 
travelling in th4i train have been examined since the original starting 
of the trail, the ordinary single fare from the place where the 
tickets were examined, or, in case of their having been examined 
more than once, were last examined. 
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(2) If a passenger travels or attempts to travel in sr on. a 
carriage, or by a train, of a higher class than that for which he has 
obtained a pass or purchased a ticket, or travel^in or oi^ a carriage 
beyond the place authorized 2 by his pass or ticket, he shall be liable 
to pay, on the demand of any railway servant appointed by the 
Kailway administration in this behalf, the excess charge hereinafter 
in this section mention^, in addition to any differentee between any 
farQ paid by him and the fare payable in respect of such journey as 
he has made. 

p 

(3) The excess charge referred to in sub-section (1) and sub¬ 
section (2) shall,— * 

(а) where the passenger has, immediately after incu rring 
* the charge, and before being detected by a railway serv¬ 
ant, notified to the railway servant on duty with the 
tram the fact of the charge having been incurred, be one 
rupee, two annas, or eight annas, and 

ft * 

(б) in any other case, be six rupees, one rupee, or three 

rupees, 

ft 

according as the passenger is travelling or has travelled, or has at¬ 
tempted to travel, in a carriage of the highest class, or in a carriage 
of the lowest class, or in a carriage of any other class or kind ; 

Provided that such excess charge shall in no case exceed,— 

(a) where the liability to pay it arises under sub-section (1), 
the amount of the ordinary single fare which the pas¬ 
senger incurring the charge is liable to pay under that 
sub-section, or, , 

ft 

(bj where such liability arises under sub-scction (2), the 
amount of the difference between the fare paid by the 
passenger incurring the charge and the fare payable in 
respect of such journey as he has made. , 

(4) If a passenger liable to pay the excess charge and fare 
.mentioned in sub-section (1), or the excess charge and any differ¬ 
ence of fare mentioned in sub-section (2), fails or refuses t^ pa^ 
the same on demand being made therefore under one or other of 
those sub-sections, as the case may be, the sum 4 )ayable by him shall, 
on application made to any Magistrate by any railway servant 
appointed by the railway administration in this behalfbe recovered 
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"by the l^agistrate from the passenger as if it were a fine 3 imposed 
on the passenger by the Magistrate, and shall, as it is recovered, be 
paid to the railway admfhistration. 


Old Aota. 

Act IV of«l879 ... Sb. 31 and 32. 

„ XVIII of 1864 .. 8b. 1, 86. 

• (Notes). r 

Oen*eral. 

N.B. — See note under S». 68-70, sup a, 

tl) Analogous provision. 

Cf .—the French and German Railway La#. K 

(2) Applioability of section. 

> 

The section applies not to oSendenaagamst justice, but ordinarily to innocent 
persons who “ may fini themselves in the wrong by mere accident. 

* Cr. Appeal No. 98 of 1891, 6th June 1891 (In the PunjaS Chiif 

Court). N 

(3) Nature of section. 

(a) Certain sections of Ch. IX of this Act deal with offences and their punish¬ 

ment, but this section merely makes certain fares and excess charges 
recoverable and recoverable in a summary way. {Ibtd>) G 

(b) The'seotion itself makes it clear what the action of the Magistrate is to be. 

• (Ibid.) P 

(c) He must first satisfy himself that the sum claimed is payable by the pas¬ 

senger, i.e., (1) that he has travelled beyond the place authorised by 
his ticket (or as the case may be), (2) that the excess charge allowed 
by the section has been demanded by the railway administration in 
this behalf and (3) that there has been a failure or refusal by the 
passenger to comply with the demand. (Ibid.) 

(d) To satisfy himself on these points, the Magisirato is justified in requiring 

2 >nma facie proof by sworn testimony from the railway administration 
and, if prima facie evidence is forthcoming, in then giving the- 
passenger an opportunity of answering the case set up against him. 

(I*M*.) • * R 

(e) If a final order is passed by the Magistrate it should simply be to the effect 

that a stated sum is payable at an excess charge. (Ibid.) & 

(f) The Magistrate should not award a sentence of fine, though the sum pay- 

. ^ able may (if necessary) he recovered as a fine. (Ibid.) T 

(4) Demand oontemplated by the section. * 

(a) There is no indication whatever m this section that the—must be made at- 

or within any particular time or period. Or. Appeal No. 98 of 1891, • 
6th June 1891 (Id the Punjab Chief Court). (f 

• • • 

(b) The Aot is simply silent as to the time at which the demand must be 

^ made. (Ibid.) Y* 

(«) From this it can be inferred that the demand may be made at \ny 

; pwi.) K 
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General— (ConcZiided). , 

(d) The demand when made, mu«t be shown to have been made ty a railway , 

servant appointed by the Bailway {^miiiistration in this behalf. 

{im.] * , X 

(e) S. 113 confers the power to demand only on railway servants duly appoint¬ 

ed in that behalf, and no Court of Justice ran interfere, except (in 
the oase of a Magistrate) to enforce a demand which has been actually 

made and not complied with. 9 G. P. L. B. 1 (3) (Gr). Y 

• ♦ 

(5) ^ Duty of Magistrate acting under the section—Revision. 

(a) The duty of a Magistrate in disposing of an application made to him under 

81*118 for recovery of the excess charge from a passenger for travell»)g 
beyond the place au'horis-d by bis ticket, considered and explained. 
13 P. a. 1891 (Cr). , Z 

S 

(b) The proceedings of the Magistrate, under the above section, held open to 

revision under Ss. 435 and 439, Grim l^ro. Coda. (Ibid.) Jl, 

« 

(6) OfUer under the section, nature of. ’ 

The order under S. 31, Act IV of 1879 (C/. present section), in case of a refusal 
« by a passenger, travelling wituout a proper ticket, to pay the fare, 

should be one merely for the recovery of the amount due as the fare, 

and not an order to pay the sum as if it wore due. I'l C. 192. B 

• * 

(7) Intentionally travelling beyond place of ticket. 

(a) S. 112 of the Act is not applicable to the case of a person, who, having 

entered a carrisge with a proper ticket, intentionally or otherwise 
travels on the strength of that ticket beyond the place authorised by 
it. 9 aP.Ij.R. 1 (Cr.) C 

(b) The Aot appears to contain no provision for the judicial punishment of such 

a person. (Ibid.) D 

(c) The only course open to the railway officers is to proceed under 8.113 of 

the Aot. (Ibid.) E 

(8) Fraudulent acts—Fiae—Fare- 

(a) S. 32 (d), Aot IV of 1879, applies only to fraudulent Acts, Rat. Unrep. 

Grim, Gas. p. 435. ■* , • F 

(b) And where it appeared that the accused has no intention to defraud, he is 

not liable under B. 32 to payment of fine as well as the fare, but is 
liable, under 8. 31, to pay the fare found due. (J6id.) G 

(9) Passenger by railway—Cheating. ^ , 

(a) A passenger by lailway travelling in a carriage of higher class than that for 
which ho has paid fare is not guiHy of cheating under S. 417,1.P.C., 
but is indictable under the Bailway Act, ‘1 Bom. H.0.140, H 

(c) Where the accused was found guilty df having endeavoured to evade pay¬ 

ment of a railway fare by the production of an «ld pass, altSlred aa to 
date and number of persona, held that, although Aot XVIII of 1864 
provides for the punishment of an attempt to evade payment of hare, 

* the accused was in the present instance rightly convicted, not und«r 

that Aot, but uuderl.P.C., of an attempt to cheat. 6P.B, 1866 (Ct.).! 
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t,—\* Sub-sectlott {/).’ 


<1} Proper ticket- 


8em>le;—When a ticket is used for a station other than the one for which it 
was issued,—such ticket containing a condition that if used for any 
(^her station it would be forfeited and the full fare charged—such 
ticket would not be a—within the meaning of this section. G,W. 
By. Co. V. Pocock, 41 L.T. 415. J 

» ( 

(2) TrayeUing vithout a ticket, meaning oPthe expreuion. ^ 

Travelling without a ticket in S. 31, Act IV of 1879 (Cf. present section) must 
• mean travelling without having taken a ticket. Per Wilson, J, in 12 

0.192. K 

r 

(3) Travelling without ticket, whether an offence. 

^ Under 8 113, sub-S. (1) of the Acf, it is an offence to travel without a ticket. 

It is immaterial tcfconsider how many tickets were i^ued on that parti¬ 
cular date. 1 Weir 871, * I* 

{3-a) l^avelling without ticket— Season ticket holder. 

(a) On demand for examination, a monthly season-ticket must be produced. 

,12 0. 192. , M 

(b) So also an annual season-ticket. Woodard v. Eastern Counties By, Co., 30 

L.J.M.0.126. N 

(c) Every passenger IS to show or deliver up his ticket when called upon. 12 

C. 192. 0 

(d) And any passenger who fails in either of these points, is liable, whether a 

season ticket-holder or not, to pay the ordinary faro for his journey, 
or, if he ciifhot show where he got into the train, the ordinary fare 
from the starting point of the train. (Ibid.) P 

(e) (i) A passenger, who has a season-ticket which is stiU in force and in his 

possession, cannot be said to be travelling without a ticket, merely by 
reason of his inability to produce it when called upon, on account of 
* his not happening to havp tHe ticket with him. {loid ) [But this was 
dec ded under S. 31 Act IV of 1879, wherein the words “ with him ’’ 
were not found ] Q 

C 

(ii) But he will be considered not to have shown the ticket, and will have to 
pay the ordinary fare. (£bid ) R 

<8-b) Production of ticket. ' 

e 

4 bye-law requiring a passenger to show his ticket when required, does not 
justify the Oompany in refusing to carry servanis whose tickets have ‘ 
been taken by their master and kept in bis possession. Jennings v. O. 
W*By. Co., L.B. 1 Q.B. 7. 8 

(4) nokot, obligation on thd Btation-maBter to Ibbuo a—. 

There ia no-n-except at the time and place when and where tickets are 

'.usually issued. (1 B. Si.) T 
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i—“Sub-seetioa (#) {Concluded). . 

(S) Paiienger not having ticket with Mm—Refusal to pay face on demand— 
Removal. » 

9 

( а ) Ehglibh Law, 

On the removal of a past>engar, who has lost his ticket, for failing to produce 
the ticket, during the journey and for refusing to p^y the fare on d6> 
mand, held that, according to the English law, the contract did not by 
implication agthoriset he railway servant to remove the plaintiff from 
the carnage, and that tlte railway company was liable in an action 
* for damages for assault. Butler v. M.8. L. Ry. Co., L.B. 21 Q.B.D, 

207. U 

(б) Indian Law. 

(i) But according to the-railw ay company would, under such circum¬ 

stances, be justihed in removing a passenger from the carriage. 1 
B. 52. • Y 

^(ii) The last portion of S. 2 of the amending Act XXV of 1871, which provides 
that, in case a passenger does not produce his ticket, he is to pay the 
fare or increased fare, applies only to cases where the person who has 
received a ticket will not or cannot produce it, and not, to a person 
travelling without having paid and obtained a ticket with no intention 
of defrauding The absence of a fraudulent intention does not how¬ 
ever, make the entiy into the carnage Jess unlawful, or of itself afford 
any ground for depriving the company of the right of putting an end 

to such unlawful occupation. 1 B. 52 (57). W 

• 

2.—'* Travels — authorized ." 

1) Journey beyond specified station—Return ticket. 

(а) A passenger taking a return til k^t IS only entitled to travel to and from 

the stations named in the ticket. See G >1V. Ry. Co, v. Recock. 41 
L. T. 415. X 

(б) Where a person took a special excurnon ticket from X to Y, and back at a 

reduced fare the ticket having thereon a condition that, if used for 
any other station, it would be forfeiied and the full fare charged, and 
journeyed to and returned from Z, a station beyond Y, paying the 
ordinary fares for the j’nurncJ's between Y and Z, held that, the con¬ 
dition being applicable to station bevond that named on the ticket as 
well as to intermediate stnjbions, the defendant had used the ticket for 
a journey to a station other than that named (<n it, and that the 
Railway Company could treat the ticket as forfeited. G. W, Ry, Co, 

V. Palmer, (1895) 1 Q.B. 862. » 'Y 

9 

1) Knowledge of condition on railway tickets. • 

(o) Ill the case olpassenyer's tickets, knowledge of their conditions will be 
implied, if the party knows or believes that there are conditions on 
the ticket, although he has not read them. (Uat^uv. Q.WjRy.fJi 
Q.B.D. 615 ; Potfcs v, S. E. By., 2 C.P D. 416). Z 

(6) If, being an intelligent person, he knows, though without readfing it, that 
there is writing or printing thereon, he must be taken to know that 
such writing embodies conditions. {Burke v, S.E. By., 5.O.P.D. 1.) X 
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* 2. —* * Travels ... 4Suthorlxed ' *—{Cohcluded}. 

* 

(e) If he does not know there is wrifing or printina: thereon, or, though know¬ 
ing it, dales nSt know (e.g. from being an ignorant person, or from rhe 
*' conditions being minute or obscured) that it contains conditions 
knowledge will not be imputed. Roberts v. Oen. Steam Co., Times, 
Jen. 24,1906. B 

(d) The inference of knowledge, however, will vary with the nature of the doou 
mamt, e.g., the acceptance of a toll-gat%ticketmi?htnot imply knowl¬ 
edge of the condition thereon, while that of a bill of lading would. 
(Parkes v. S. E.Ry. Co., 2 C.P.D. 1). " C 

3.—"Be recovered as U — line,” 

(1) *' Shall be reooveped ai if it were a fhiei” meaning of. 

(n) The words *'shall be recovered as if it were a fine” in this section only 

^ authorise recovery by attachment and sale of immoveable property, 

and not-the infliclllion of imprisonment in default of payment. 5 N. 

' L.R. 151 (152). * D 

(6) An amount recoverable as a fine under S, 113 of the Act can only bo re- 
' covered by attachment and sale of immoveable property. {Ibid.) 1 

Bom. L.B. 166; 20 M. 388. E 

<2) Prooedupe fonr pocovery of flues. 

As to-, see Ss. 386—389, Cr.P.C. (Act V of 1898). P 

ReooYOPy of excess ehai^e. 

A Magistrate is not to exorcise judicial function when an application is made 
to hj|p by a duly authorised railway servant to recover the amount of 
excess fare claimed, but is merely to take the necessary steps to re¬ 
cover it. 1 Burma 606. Q 

(i) Default in payment of egeess ohapge and fare-Poweps of Magistrate to im¬ 
pose Imprisonment. 

(a) S. 113, Sub-S. 4 (1), directs that on failure to pay on demand excess charge 
and fare, when due, the amount shall, on application, be received by 
a Magistrate as if it were due. 20 M. 3=851 Weir 871; (18 B. 440 
which has overruled. Rat. Cr, 0. 871, approved. See also (1 Bom. 
* L.R. 166.) , ‘ H 

(2») The excess charge and fare referred to in S. 113 is not a fine, though it 
may be recovered as such, ^ (Ibid.) I 

(c) A Magistrate is not authorised to impose imprisonment in default of pay- 
meat of the excess charge and fare. {Ibtd.) See also 1 Bom. L.R. 166. i 

4d) The sentence of impris-mment in ijefault of payment of the amount 
ordered to be under S. 113 (4) is not warranted by law. 1 Sindh 
lae. - K 

(6) B. 5i Oencpai Clauses iet tSflS-^Exoess fare—Fine, recovery of—Imprisonme nt. 

(a) S. 6 of l5ie General Clauses Act, 1868, declares the provisions of Ss. 63 to 70 
I I.P.O., applioable to all fines imposed under the authority of any Act 

» thereafter fe be passed, unless such Act shall contain an express 

ppovlBion to the contrary. Rat. Un. Cr. C. 871. (Overruled by 
18 B. 440) i 
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J.—“ Be reeovereii ms If... .tlffe*'~(Cmclvded). 

, ■) 

ib) Hence, a Magistrate ordering, gilder S, 113 of t^is Act, payment of excess 
charge and fare, which under that seotidn is ^o be recovered as if it 
were once a fine imposed by him, can award impri<' 0 'vment m de¬ 
fault of payment under S. 6i, I P.Q. (find.) M 


<6) Tpavelllng without ticket—-ImprlBonment is default of payuihut of fine. 

Travelling in a train without a proper ticket being an offence under this Act, a 
Magistrate is#iot competent to sentence the acaused to imprison¬ 
ment in default of payment of the excess charge and penalty ordered 
^ to be paid, 20 A. 95 = A. W. N. (1897) 196 (Referred to m 6 C. L. J. 

47=^^ C.WN. 100,) N 

114. If a person sells or attempts to sell, or parts or attempts 
Transferring any to part witil'the possession of, any half of a 
half of return ticket, yeturn ticket imorder to enable any other jierson 

to travel therewith, or purchases such half of a return ticket, he shall 
be punished with fine which may extend to fifty rupees, and, if the 
■purchaser of such half of a return ticket travels or attempts to tra¬ 
vel thei-ewith, he shall be punished with an additional fine which 
may extend to the amount of the single fare for the journey ^ author¬ 
ized bv the ticket, 

k. 

Old Acts. 


Act IV of 1879 .. ! 

„ XVlTIof 1854.. 


No corresponding provision. 

(Notes). 

General. 




(1) Analogous provision. 

C/.—the Engiish Bye-law, No. 5. * 

( 2 ) Applicability of Ss 70,114 - Sale or transfer of single ticket. 

See 1 Weir 872, under S, 70. supra. 


« 


0 

p 


t.—^^Aay halt. " 

“ Any half." 

• • 

The words “ any halfwere substituted for the words “ the return half ” by 
S. 6 of the Indian BailwaAS Act (1890) Amendment Aot, 1896 (IX of 
(1896). / 0 

2.—“ The Journey. ** 

“ The journey.” 

The words “ the journey ’’ A^re substituted for the words " fhe reti:||m jour¬ 
ney ” by 8. 6 of the Indian Railigays Act (1890), Amendment Aot, 
1896 (IX of 1896). , R 

llfi. ' That portion of any fine imposed under section 112 or 

^ ^ the last foregoing section which ^represenirils the 

Disposal of fines n o 

under the t»o last single fare therein mentioned shall, as the fine is 
forgoing sections. yge^yeyed, be paid to the railway administration 
before any portion of the fine is credited to the Government. 
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^ aOld Aota. 

ActIV of 1879 S. 82. * 

,, XVm of 18$i . .^No corceepondiag provision. 

116. a passenger wilfully alters or defaces his pass or ticket so 
Altering or defa*- as to render the date, number, or any material 
ing pass or ticket. portion thereof illegible, he shall be punished with 
fine which may extend to fifty rupees. « 

Old Acts. 


Act IV of 1879 , S. 82. 

,, XVIII of 1854 No corresponding provision. S 


(Notes). 


I 


Analogous provision. 

C/.—the English Bye-law<No. 4. 


T 


*117. (1) Tf a person suffering from an infectious or contagious 


Being or suffering 
person to travel on 
railway with infec¬ 
tions or contagious 
disorder. 


disorder enters or travels upon a railway in con¬ 
travention of section 71, sub-section (2), he, and 
any person liavmg charge of him upon the railway 
when he so entered or travelled thereon, shall be 


punished with fine which may extend to twenty rupees, in addition 
tC> the forfeiture of any fare which either of them ma> have paid, 
and of any pass or ticket which either of them may have obtained 
or purchased, and may be removed from the railway by any railway 
servant. 


(2) If any such rdWway servant as is referred to in section 71, 
sub-section (2), knowing that a person is suffering from any infec¬ 
tious or contagious disorder, wilfully iievmits the person to travel 
upon a railway without arranging for his separation from other 
passengoi^, he shall be punished with fine which may extend to one 
hundred rupees. 

Old Acts. 

J^Il/of 1854 V] corresponding provision. 

• • (Note). 

Analogous ppovision. 

Cf.~ -the Engbsh Bye-law, No 16. X i 


118. (J) If a passenger enters or leaves, or attempts to enter or 

• * • leave, any carriage while the train is in motion, 

in elsewhere than at the side of the carriage ad- 

wise improperly tra- joining the platform or other place appointed by 
Veiling on a railway. j.- a , 

, ' the railway administration for passengers to enter 
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or leave the carriage, or opens the side-door of any carri^ige while 
the train is in motion, he shall be punished with fine which may 
extend to twenty rupees. * ^ 

(2) If a passenger, after being warned by a railway servant to 
desist, persists in travelling on the roof, steps, or footboard of any 
carriage, or on an engine, or in any other part of a tram not intended 
for the use of passengers, he shall be punished with fine which may 
extend to fifty rupees, and may be removed from the railway by 
any railway servant i. » 

Old Acts. 

Act IV of 1879 ... Ss. 33 and 34. 

„ XVmofl854 ... S.4. 

^ (Notesj. 

General. 

(1) InalogouB proviaion. 

Cft the English Byo-Iaw, Nos. 11 and 12. Q 

1 

(2) IppUcability of seotion to non-pasBengeps, 

Where the accused, a seller of fruit at the platform of a railway station, stood 
on the foot board of the carriage selling fruit to passengers jtnd 
continued so to stand after the bell for the departure of tho train had 
been rung, held^ that tho accused, not being a passenger, was not 
punishable under S. 33 of Act IV of 1879 (S. 119, present Act). 1 Weir 
873. Tf 


“ If a passenger — servant.” 


(1) TraTOlling on footboard of railway carriage—Passenger. 

A person who without authority travels on the footboard of a railway carriage 
when the train is in motion, is deemed to be a passenger and is guilty 
of an oflenoo under S. (2) of the Act. 31 P.B. 190&=;146 P.L.B. 
1905. ^ W 


(2) Prosecution under Sb. 118 and 122. ? 

(a) If a person persists in riding op tho footboard aflor prohibition, he is liable 

to prosecution, under ol. (2) of this sootion. 5 N.L.B. 161 (ItM). X 

(b) Whilst if there was no such prohibition before he wi^ findUy diseovered and 

removed, but he entered on the railway unlawfully, he is liable to 
prosecution under tho first clause of B. 122. (Ibid.) Y 


119. ■ If a male person, knowing a carriage, compartment' 

Entering cartisge other pfiice to be re8er>^d by a ?ailWay 

or othaf place reserv- administration for the exclusive'use (j£ females, 
ed for females. enters ^ the [)Jace without lawful excuse, or, haviti^ 
entered it, remains therein after having been desired by any railwa^ 

1 s, 32 d • 



240 Act IX of 1S0O (INDIAN RAILWAYS ACT). ISb. 110 & 120 

‘servant {o leave it, he sha^l-be punished with fine which may extend 
to one hundred rupees, m addition to the forfeiture of any fare 
which he rpay hav^paid, and of any pass or ticket which he may 
have obtained or purchased, and may be removed from the railway 
by any railway servant. 

Old Acts- 

Act IV of 1879 ... S 37. 

„ XVIII of 1854 ... S. 8. * 

(Notes). 

“ Compartment ." 

Boo notes undot S. 64, mpt a. * Z 

J.—‘*Bhters.” 

Seilway passenger enteliing oompartment reserved for females to assist l^s wife 
travelling In that compartment—Interference by Railway police. 

. Tho accused entered a compartment of a railw.'iy carnage reserved for fomales 
* to assist his wife who was to travel in that compartment. A constable 

of the Railway police having interfered and some quarrel having 
• ensued, the ac^cived was charged, and convicted of an offence under 
S. 332,1 P.G. Held, thnt the conviction was illegal. Entry into 
compartment reserved for females witoout lawful excuse is forbidden, 
• but the accused'had tho best of .ill excuses for entenng the carriage. 

The constable acted ulttav%rei> in interfering, as Railway police are 
not allowed to do bo until th’> are called upon by the Railway 
^ . author! les. 76 P.L.R l‘J03. A 

Druntehness or ^20, If a liorsoii, lu ally railway can-iage or 

nuisance bn a rail- n , i 

way. upon any part of a railway — 

(a) is in a state of intoxication or 

(b) commits any nuisance or act of indecency, or uses obscene 

or abusive language, or 

(e) wilfully and without • lawful excuse, intefercs with the 
" comfort of any passenger, or extinguishes any lamp, 

he sl^l be punished with fi^h which may extend to fifty rupees, 
in ajddition to the forfeiture of any fare which he may have paid, 
and any fiass or ticket which he mjiy have obtained or purchased, 
and may be removed Irpiii the railway by any railway servant. 

.i'/ , Old Acts. 

^ Act IV of 1879 ...’ S. 36. 

XVI^of lB54... S. 7^ * 

^ • (Notes). 

Auali^oas pe^lMon. 

.fjp/. tke^i^iglish Bye-law, No. 9. 
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“ It a person ,... .hUlway. ” 

(1) Railway carriage. ' 

A-, while trave ling on ite journey, is “ an open and a publio place” or ** an 

open and p ib lo place to whioh the public have, or are permitted to 
have access.” Sec L'lngmh v. Archer, L.R. (ISlft) 10 Q.B.D, 44, 
cited in 30 B. 343=3 Bom L. R ■2'2=3 Or.L J. 216. G 

(2) B. 12, Prevention of Gamblhig Act (Bora Act I¥ of 1887)—Raifway carriage. 

^ (a) The word “pla-'o” inS. 12 o'i the Bombay Prevention of Gambling Act, 
18H7, IS qualified by the word ” pubUo ” and having regard to its 
context and its pisition in that ooniext, it must mean a place of the* 
same general character as a ” road or thoroughfare,” else, it was point¬ 
less to use the words ” Streets or thoroughfare,” as they arc there used. 
30B, 348=8 Bom. L.R. 22=3 Or. LJ. 216. ' D 

(6) A Railway carnage forming part of a through spooial tram is not a public 
place within the meaning of S. 12, Act IV of 1887 (Bombay). SO B. 

* 348=8 Bom,L.R. 22=3Gr.L.J. 216. " E 

(1) Goods yard—Public place. „ 

^ • f 

The goods yard of a railway station is a place accessible to the public, although 
the Company’s oidors be than men on business alone should bo 
admitted there. 26 B. 60')—4 Bom? L. R. 230. ’ P 


2 .— Is la a state of latoxipatlon.” 


CoramiSBion of offence under S. 120 (a)—S 98,1.P.C.—Procedure. 

(a) The accused was found drunk in a railway station, which was ap olfonce 
punishable under S. 120 (a) »f tbo Act. He pleaded guilty, < and the , 
Magistrate left him off with a w.irning. Held, that S. 96, I.P.C., was 
inapplicable in this case, inasmuch as tiSo Act charged against the 
accused person amounted to au ofFence under S. 120(n). 1 N.L.R. 189. G 


(b) S. 562, Grim. Pro. Code, applies only where a person is convicted of one oi 

certain offences punishable under the Penal Code, and not to an r ffenco 
under the Railways Act. (i/nd). H 

(c) S. 120 affords no option as to t^c class of punishment awardable.’^ll^.L.B. 

139. I I 

121. If a person wilfully obstructs or impedes any rlnway* 
..servant in the dfecharge ol his duty, he saaifcbe 

Obstructing rftiU ^ * 

way servant m his punished with fine which may extend to%)ne 

hundred rupees. 


Old Acts. 

Aflt rV of 1879 .. S. 38. 

XVIII of 1864 .. 8.16. 

(Notes). 

K 

ivirion. 

j|jl6, the Railway Itegulation Act, 1840 ^ and 4 Vic., 0. 97). 







« 




XmjyiA^ laiii/WATS aot). JiSa. 121122 


' ^ i.—**OMruc1^gnUwMy servant in bis duty.” 

{i\ Imjp&dlng railway wrYant in ^gofarge of his duties. 

(rt) a panipa call be oonvio.ad^f wilfully obstiuoting or impeding a rail- 

*■ Tvaji^ servant in the discharge of his duties as provided by S- 121 of the 
Aot, or of voluntarily obstructing a public servant in the discharge 
dlhis’^blio functic^s as provided iii S. 186, I.P.O., it* must be shown 
»that the obstruction or resistance was ofijcedjiJio a' railway or public 
servant lu the discharge of his duties or public funotioiiS as author¬ 
ised by law. 10.W.N, 74., * K 

(6) iThe me e fact of a railway servant believing that he was acting in th« dis¬ 
charge of hi&^aiies will not be sufficient to make cesistsmee or obs¬ 
truction to amount to an offence. (Ibid.) L 


(e) Of course, if the obstruction or resistance takes the state of an assault or 
use of onminal foBoe, that mty be an offence by itself, but that is an 

* offence of a different naturg, (Ibid.), ^ M 

* (2) Resident Engtoeer—Obstructisn—Right of way—Fence. 

Too accused obsimoicd the Resident Engineer of a railway compaify j[who 
was actij^^gffunder orders of the company) m patting down a lino for 
a fence which would have interfered with the right of way claimed by 
accused, and was convicted by ihe District Magistrate for *' obstruct¬ 
ing a lailway servant ” under this section. Held, that the legality of 
the convjotioif depended on the validity of the accused’s claim to the 
tight of way ; for, if that claim was valid, || could not have been the 
duty of the BeaidonteEnginocr to resist it, mid the railway company 

* could not, by its orders, mak'’ it his duty to do so. Bat. Un. Or. C, 

S75. M 


13) 8. 280, Cr. P. C.—Snirnnary trial. 

offence under 8 121 of the Aot is an offence which is summarily triable 
withm the meaning of S. 260, Cr. P, C. A.W.N, (1902), 24, 0 

122. (1) If a person unlawfully ^ enters upon 

Tfssn&ss fttiu rfi" * * ^ 

fusal to desist from a railway, he shall be punished with fine which 
trespass. g^terfd tO twenty rupees. 

n (2) If a person so entering refuses ^ to leave the railway on 
being revested to do so by any naifWay servant, or by other per¬ 
son oi^jiiehalf of the railway administration, he shall be punished 
with flne which may extend to fifty rupees, and may be removed 
from the ml%ay by such servanvf^ other person. 


* Old Acts. 

Ao%IV of 1879 S.,41. 

„ XVm of 1854'.. 8. 17. 

(Notes). 

( 1 ) Aii«logoas 

I Of. s* 1#, t^^'ilway Rag||lation Aot, 1840(9 and 4 Vic., 0, 97). * P 

<2) Tve^^ls ea rdl^Wfty Rpemises, honndaries not being notioeable. r' 

A QonVjlpiSha under S. 122 is ifot sustainable, for trespass on ndlway p^aaibsea, if 
. \ ^ boaudarigit a#a hot clearly noticeable. (1898) Sind Sad|ri;|3bilirt 

^• ‘Beports, p. 83 (Ot|j ,Oriniinal Report No. 132 of 1898, NoV. 
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« » ^ 

(3) Pollee report. 

lepott unAet S, m ol tike Act » not* a-^\3 .TJ.B.. \90\1, 'Vol. 1, 

p. 64; U. B. R. (189*2—18^^, Vol.I, pp. 2S, 828. B 

(4) Se. 118 and 122, praseoation under. 

Bee 5 N. L. B, 161, cited under S. 118, eupm. 


(6) Power of subordinate Magistrate to impose fine. 

(a) By S. 86 of the Railway Act, 1854, district police officers in the Presidency 
of Bdmbavcouyi punish, to the extent of the powers aonforr<>d on them, 
in petty offences, any offcsice m ide punishable under the Act by fine 
** not exceeding Bs. 20. 3 B.H.C.B. 61 (65) (Gr.) T 

ib) But. S. 6, Bog. XII of 1827, and S. 4 of the s|pno regulation being both re-, 
pealed by Act XVII of 1862, Jield, that_ a subordinate Magistrate has 
no jurisdiction to impose a fine under 8. 17 of Railway Act, 1854 {Of, 
S. 122, present Act), {ibid.) * < U 


(1) 



t.—'•Unlawfully.” * 

of section. * , 

his section provides intar alia “ if a person unlawfully enters upon a railway, 
ho shall be punished with fine which maj exceed IN. 20,” and “un* 
lawfully/’ seems to moan “without leave of ihc Rvilway administration.” 
.30B. 818=9-B6m. L.li. 22=2 UriCT.'-yioT" ' y 


\l 


( 2 ) Entry on platform without ticket, whether lawful. 

In the absenoe of any rule or bye-law, entry without ticket on a r.iilway plat¬ 
form is dfe unlawful within the pieaning of 8. 122. 1 Sindh 01, W 

• 

(3) Entry in exercise of a right. 

An-cannot bo called unlawful. 22 B.,526 (627). X 

(4) Entry on railway premises by dominant owner to effect necessary re¬ 
pairs. * 

The company, whose servaots the accused wore, had a mill on one side of the 
railway line, and a ginning faotoiy on the other, and to bring water 
from the one to the other, there was a pipe laid beneath the railw.ay 
lino and brick reservoirs at each side to prevent the jiroper level of the 
water. The Magistrate had convicted the accused under S. 122 < f 
this Act, because they entered on the railway premises to do some re¬ 
pairs to the pipe and rcsorVoii;8, without having first obtaii^B the per¬ 
mission of the railway company to their entry. There was evidence 
to show that tbe repairs wore nneobsary. Held that, as the pipe and 
reservoirs belong to the company and wore kept in repair by them, • 
they, as the dominant owner, would have a right to enter on the pre¬ 
mises of the railway company, the servient owners, to effect any repaiip 
that might be necessafyl The conviction was, therefore, wrong. 22 
B. 626. , ♦ ' Y 

(5) Justices have no jurisdiction when a bona fide right is set np. 

When a man was charged under 8. 16 of the Railway Regulation Aot, 1840, 
with wilfully trespassing on railway premises bed|u‘]e he had a<!lowec> 

’ his van to stand for twenty minutes outside a public house, upm 

ground which was part of the premises of tl^e railway oomj/ftny whose 
station was olo^e to the public house, but which was the only access 
to the public house, and was used by its casiomers when they went 
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hr-** i^lAW^uUy ••^{p^hided). 

there with vehicles ; it v^fiS held by the justices that their jurisdic- 
tioa waigoustad, as the' claim to use the ground as a customer of the 
publiehouse vrmbona fide. And upon a o«so stated, their conclusion 
was hold to be a proper one. Wilfetwson v. Qoffin, 33 L.T. N. S 824. Z 

(6) Entrf upon raiaway^ premises not in eitepcise of a right. 

(o) An-or by permission of the railway administration would be unlawful. 30 

B.^48 = S Bom. L.E. 22=2 Or. L.J. 2l§. A 

(6) Compare Foulger v. Steadman, L. R. 8 Q. B. 66, died in 80 B, 

348, where a cart driver was hold not justified in refusing to leave* the 
railway company’s premises when required on behalf of the company 
tr> do so, although ho behoved himself eniicled to remain thereon 
because other drivers did so on payment of certain sums to the rail* 
way company. * B 

y,, wf pultlic to enter the railway lines wBiioat permission of railway com* 

• pany. • 

I “ It would be impossible lor the railway company to work its lines, wetS^ we to 
, hold that the public should have access to them inside the fences 
without the pormi->.s3on of the Company ” Per Jenkins, C.J, in 30 
B. 348=8 Bom. L.R. 22=3 Cr. L.J. 21G. C 

*reYention of Gambling (Bombay Act IV of 1687)~Railway carriage form¬ 
ing part of special train—“ Public place.” 

The lyapd “ place ” in S. 12 of the Bombay Act IV of 1887 is qualified by 
^ the word “‘public,” and, having regard to its context and its position 
in that context, it must mean a place of the same general character as 
a ” road or thotoughfare.” A railway carriage forming part of a 
through special tram is not a publio pl.aco within the meaning of S. 12 
of the Act. ,, B 

Per Jenkins, C.J. —I would ba slow to place on the section an interpretation 
that would cdrtail its legitimate scope, but I am unable to regard the 
railwayoartiage, where the accused was, aspoa.sessingsuoh characteristic 
^ of, or bearing such a resemblance to, a street or thoroughfare, as to 
justify us in holding that it was a public place w thin the meaning 
of S. 12. E 

Per Russel, J. —^To call or describe eijhor the railway line at the Reversing 
station, where the tram stopped for engine purposes only and where 
the public could not have any right, without the permission of the 
’railway company, to be on the line at all, or the carriage in a special 
train.which took no passengers between the two termini of the journey, 
as coming within any of the terms “ public street, place or thorough¬ 
fare,” would be to place a wrong interpretation on these words. 30 
B. 348 = 8 Bom. L.R. 22=3 Cr. L.J. 216. F 

' • « 

2 .—** Refaaes. ” 

(1) Beftu^ to dflsist ^m trespath. 

icre the Atots found or that accused, who had legitimate business at the 
t 800 ^®hed, attempted to get there by crossing the line, iQfFite of the 
* " proUhition 6f a railway servant, held, that ho could not be convicted 
under this section. Ram Na/rain v. The Empress, Or. Revision No. 66 
of 1893, Jan. 19 and Feb. 14,1893. (In the Punjab Chief Court). 0 
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'I "" 

2.—“R0fake8”—{Qonchided). ^ 

(2) Justices cannot acquit a driveri whoi?< 

The justices cannot acquit a driver, who, after rcJ^uosttto go, wilfully trespasses^ 
upon the railway s ation on the ground that his exclii^ioD irom the 
station IS an undue preference under ibu Railway and Canal Traffic 
Act, the remedy under that Act being by Hpplioat.fin to the Railway 
Commissioners Hole v. Digby, 27 W R. 884. H 

123 . If a driver or jponductor of a tramcar, omnibus, carriage, 

_ , or other vehide, while upon the premises of a 

omnibus drivers to railway, disobeys the reasonable directions of any 
serv^nts^i.^^™^^"^**^^ -^railway servant or police-officer, he shall be 
punished with tine which may extend to twenty* 
rupees. 

'■If 1 

Old Aots. I. i 

^Act IV of 1879 ... S. 47. 

,, XVIIl of 1854 ... No corresponding provision. 

.. . (Notes). 

Analogous provision. 

C/. S. 16, the Railway Regulation Act, 1840 (1 and 4 Vio., C. 97), and the 
English Bye-law, No. 17. * I 

/. -‘‘Disobedience—servants ” % 

Cases under S 16, the Railway Regulation Act, 1840, 3 and 4 Yic., C. 97. ’ 

(a) A cab driver who refuses to leave the railway oomp.iny’R premises when 

roques'ed to do so may he convicted under this section, although ho 
believes he has aright to remain thereon, becauso'othor drivers are 
permitted to do sc on payment of certain sums Foulger v. Steadman, 
L.R. 8 Q.B. 65. J 

(5) A driver refusing to leave the promises after request must be convicted, 
even though his exclusion may bn an unduo preference. Hole v. 
Digby, 27 W.R. P84. K 

(c) The justices have no jurisdiction, if a bomt-fide right to be on the premises 
in question is set up, Wtlkinsonv. Oof/ir, L J. 824. h 

,, J f 

Opening or'not 124. Jii either of the following cases, name- 

propcrly shuttmg 

gates. ly:— , 


(tt) if a person, knowing or having reason to believe that an 
engine or train is approaching along a railway, opegs 
any gates set up (yi’either side of the railway across a 
road, or passes or attempts to pass, or drives or takes, or 
attempts to drive or takes any animal, vehicle, or other 
■ thing across the railway; ’ ^ , 

(6) if, in the absence of a gatekeeper, a person omits to shut 
and fasten such a gate as aforesaid as sooH ashJ and any 
animal, vehicle, or other thing under his charge have 
passed thiough the gate, .» , 
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f the person shall be T^unishea .|?ifch fine which may extend to 
fifty rupees. , 

• Old Acts. 

Act IV of 1879 .. 8.43. 

„ XVllI o! 1854 .. S. 23. 

(Notes). 

$ 

Qeneral. 


Cj:.at}SE (6). 

Cf. with S. 76 of the Railway Clauses Act, 1840 (8 Vie., C. 20). H 

. • 

(2) Right to open gates. 

» Aq inference that a person may 5pen gates in India, if no engine or train is 

• approaphktg, may be drawn from the terms of this section. But see 

Wyat V. G. W. By. Co., 6 B. and 8. 709, noted under 8.18,* wpra. N 


•128. (1)1 The owner or person in charge of any cattle straying 
on a railway provided with fences suitable for the 
Cattle-trespasB. exclusion of cattle shall be punished with fine 

which yy extend to five rupees for each head of cattle, in addition 
to any imount which may have been recovered, or may be recover¬ 
able under the Cattle-trespass Act, 1871. 


(2) 2 If any cattle are wilfully driven, or knowingly permitted 
to be, on any railway otherwise than for the purpose of lawfully 
crossing the railway* or for any other lawful purpose, the person 
in charge of the cattle, or, at the option of the railway administration, 
the owner of the cattle, shall be punished with fine which may 
extend to ten rupees for each head of cattle, in addition to any 
amount which may have been ^L’ecovered or may be recoverable 
under the Cattle-trespass Act, *1871. 


(3) 3 Any fine imposed under this section may, if the Court so 
directs, be recovered in manner provided by section 25 of the Cattle- 
*trespass .^t, 1871. 


(4) The expression “ public road ” in sections 11 and 26 of 
the Cattle-trespass Act, J871 shall be deemed to include a railway^ 
' an^any railway servant may exercise the powers conferred oh 
oflicer^of police by the former of those sections. 


(5) The word *’ cattle” 5 has the same meaning in this section 
in the C^ltle-trespass Act, 1871. 
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Act IV of 1879 
„ XVnioflH54 


'Old Aolf. 

S. 4‘2. • 

8s. 18, 19 and 20. 

(Motes). 

General. 

(1) Scope of Motion. 

This section recognizes the obligation o! the owner to piovent the cattle from 
' straying, whale at the same time it provides that the negligence of the 
person in charge may be punished, 18 M. (228) (229) = 1 Weir 874. 0 

(2) ^enoe—Fine—Infonnstion. 

No order finpig a party for not repairing a fence ought to bo passed, withoat 
an information against him and a heating. 23 W.H. 63 (Gr.). p 

(3) State of fence—Evidence re. • 

Prior to a conviction under this section, the state of the fences, it seems, must 
be specifically proved. 8 SI.H.C.R. App. 1. 

• i.—“ Sub-secilou (!}.” 

(1) Scope of sub-S. (1). 

.. . S. 125, ol. (1) of this Act makes punishable the negligence of the owner or 
person in charge of any cattle which stray upon the line. 18 M. 228 
(229) = 1 Weir 874. R 

(2) Owner of cattle Is not liable to a fine. * 

Unless it IS shown that the owner himself was guilty m permitting the cattle 
to stray on the railway line, the—. 18 M. 228 1 Weir 874, 

(3) Allowing cattle to stray on Bailway line. 

.. The defendant was convicted of being the owner of cattle which strayed on a 

railway provided with fences. On the date of the olTonoe, no rules 
had been published under S. 1 of the Railway Act, Ameiidnient Act ‘ 
(XXV of 1871), determining what kind of feuces should be deemed to 
be *-uitabic for the exclusion of the cattle. No evidence was offered 
as to the state of the fences, and the conviction proceeded solely 
on the oonfess'on of the pneoncr that he w-s the owner of 
the cow. Held, that the conviction was wrong, as the state of the 
fences was m this case a matter requiring specific pro'*!, 1 Weir 874. T 

(4) Permitting cattle to stray on railway—Respective liability of owijjpr and per¬ 
son in charge of cattle—Discretion of Magistrate. 

Where, ovving to the negligence of the person m charge of any cattle, the 
cattle is allowed to stray on a railway, there is nothing in cl. (1) of 
the section to restrict the discretion of the Court in ascertaining 
whether the owner or the person in charge is guilty, and awarding 
punishment accordingly. 18 M. 228 = 1 Weir 874. « ^ U 

(5) Fines for cattle impounded. ' 

For every bead rf cattle impounded, the poSnd-keeper shall levy a fine accord¬ 
ing to the following scale. 

Elephant .. .. •. • • • • ■ 

darnel or Buffalo 

Horse, mare, gelding, pony, colt, filly, mule 
boll, bullock, cow or heifer 

Calf, ass or pig . 

Ram, ewe, sheep, lamb, goat or kid 
of 1871.) 


Two rupees. 

Eight atnas. ' * 

I Four annas. / 

Two annas. 

One anua. (See S, 12 Act 1 

♦ . Y 


88 


* 
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CS. 125 


• , Sub»sectloa {ly 

V 

c Scope of cl. (2). « 

(а) Under the setioiid Clause, which makes punishable wilful acts of driving or 

* knowingly permitting cattle to bo upon a railway lino, the railway 
authorities are given the option to prosecute the owner instead of tbo 
person in charge. 18 M. 228= 1 Wen 874. W 

(б) This provision is of a very penal character, and removes the discretion as 

ta the person to be hold liable to puuisl^ment from the Court to the 
Railway authorities. {Ibid^ X 

(c) No such discretion is given to ihe railway administration, when the siray- 

ing of cattle has been through negligence. (Ibid.) Y 

(d) There is nothin* to restrict the power and dntv of the Magistrate to ascer¬ 

tain in such cases whether the^orson charged has himself been guilty. 

(Ibid.) Z 

3.—" Sab-shetion (3) " 

^ C 

Recovery of penalty for -mischief committed by causing cattle to treepase on 
land. 

Any fine imposed [under ihc no-vt following section, or] for the offence of 
* mischief by causing cattle to trespass on any lai.d, may be recovered 

by sale of all or any of ihe cattle by which th» trespass was commit- 
• ted, whether th(^ were seized in the act. of Lrcspas'-ing or not, and 
whether they*arc the propo ty of the person couMcted of the offence 
or were only in his charge when the trespass was committed. (S. 25, 

. Aot I of 1871 ) A 

4.—**The expression... 1871.” 

[1) Cattle damaging public roads, canals and embankments. 

Persons in charge of public loads, pU'-isure giounds,] lanti tions, can. Is, drainage 
works, emabaiikmcnts and the like, and officers of police, may f eize or 
cause to Up s ized any cattle chniig damage to such roads, grounds, 
plantations, canals, dr inagc works, embankments and the like, or the 
Sides or slopes of such loads, canah, drainage woiks or embankments, 
or found strajing thereon, and sha'l send them or cause them to be 
sent, within twentj-four hours, to the nearest pound. (8.11, Act V 
of 1871.) B 

(2) Penalty for damage caused to lapd hr crops or public roads by pigs, &c. 

Any owner oi keeper of pigs who, through neglect or obhorwiso, damages or 
causes or permits to be damaged any land, or any crop or produce of 
land or any public road,by allowiui' such pigs to tiospass thereon, shall, 
on conviction bifoic a ^lagi^tratc, bo punished with fine not exceeding 
^ ten rupees. ^ 

The Local Govenimet, by notification ki the Oflici.il Gazette, may, from time to 
lime, with relpoct to any heal area specified in the notification, 
direct that the foregoing poitiou of this sectum shnll bo read as if it 
had reference tej cattle generally, or to cattle of a kind described in the 
j^iotification, instiad of to pigs only, or as it the words " fifty rupees " 
were substituttd for the words “ len ruiocs,” or as if there were both 
such reference and such substitution. 




The Ijocal (lovernment jnay, at any time, by notification m the Oflicial Gazette 
cancel or vary a notification under IIub section. (See S. 26, Act I 
0i 1871). C 
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Ss. 126 & i26j JLot IX ot 1890 (indian railways act). 

Cattle, scope of the term , 

“ Cabtla ” includes also elophauts, camels, bu^aloes, horses, mares, geldings, 
ponies, colts, fillia'S, mu as, asses, pigs, ramlh, eves, -h^ep, lambs, goats 
and kids. 0 

Maliciously wreck¬ 
ing or attempting to 
wreck a tram t, 

(а) puts or throwS upon oi; across any railway any wood, stone, 

* or other matter or thing, or 

(б) takes removes, loosens, or displaces any rail, sleeper, or 

other matter or thing belonging to any railway, or 
(c) turns, moves, unlocks, or diverts any points or other machin¬ 
ery belonging to any railway, or 

• • 

• (d) makes or shows, or hides or removes, any signal or. light 

upon or near to any railway, or 
(e) does or causes to bo done, or attempts to do, any other act 
or thing in relation to any railway, 
with intent, or with knowledge tliaB ^in is likely, to endanger 
the safety of any person travelling or being upon the railway, he 
shall be punished with transportation for life, or with imprisonment 
for a term which may extend to ten years. 

Old Acts. 

I No corresponding provision. 

(Notes). , 

Analogous provision. 

Cf S. 3iJ of the offences against the Person Act, 18G1 (-24 and 25 Viot., c, 100).B 
1.—** Maliciously — train. ” 

(1) Offence under the section, what constitutes. 

Where the accused unlocked and turned tho h >ur-tablo at a railway station, i 
held, that the accused was guilty of an offence under S.*126, although, 
in the circumstances of tTic case, there was litilc likelihood of injury 
being caused by him, no engines being on either side of th" line just 
then. 1 Weir 876. • F* 

(2) Rails—Stones, placing of. 


Act IV of 1879. 

„ XVIII of 18.54 


A person charged with having placed a stone on the rails under S. 126 the 
Act cannot be allowed to p’ead that no tram was due at the time. 
Rat. Un. Or. 0. 829 (19 B. 715, 11 Bom. H.C. 244; 14 B.260,.R.) 0 

(3) Unlawful removing of rails— Wrecking of the train -^Daooity. 

See Marudai, Muthu Konirayan v. The ^mpi-ess. Criminal Appeal No. 36 of 
1892, lOth June 1892. (In the Madras High Court.) ^ ^ H 

(4) Aooused confessing he knew a plot to remove rails. 

The aooused confessed that he knew of the plot^to remove the imls and that he 
kept watch while the act was being done. Held, that tho action of 
the accused amounted to abetment of the offeoce mentioned in 8 . 126. 
1 Bora. L.R. 682. 


# • 
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127* If a person unlawfiiiiy throws or causes to fall or strike 

Mahoiousiy hurt- ^t, against, into,’or upon any rolling-stock form¬ 
ing ot actompiing to jijg part of a train any wood, stone, or other 

hurt peraouB Btavel- ^ ^ ,, , , i i j 

ling by railway. matter or thing, with intent, or with knowledge 

c that he is likely, to endanger the safety of any 
person being in or upon such rolling-stock, or in or upon any other 
rolling-stock forming part of the same trainf he shall be punished 
with transportation for life, or with imprisonment for a term wlych 
may extend to ten years 

Old Acts. 


Aot IV of 1879. } 

„ XVIII of 1854. ) 


No corresponding provision. 

• (Notes). 

General. 


(1) AnalogooB provisions. 

* C/. S. 33 of the oUe loes against .he Person Act, 1861 (24 & 25 Vict. c. 100). J 

(2) Offence under S. 127. 

(rt) An-^-of the Act m p*unishablo with transportation for life or with impris¬ 

onment for a term which may extend 1 1 ten jeacs. 14 0 P.L.R. 176.K 

• (6) It is, therefore, triable only by a Court of Session or by a Magistrate special¬ 

ly in vestei with powers under S. 30, Crim Pro. Code. (Ibid.) L 


(3) Accused, of thirteen or fourteen years of age—Whipping. 

An acoused of ihirieen or fourteen yea s of age, convicted under S. 127 of the 
Act, c.\niiot be punishid with whippmc. 11 C.P.L.R. 8 (Cr.). M 

128. If a by any unlawful act, or by any wilful omis- 

En ^ange'ing safe- neglect, endangers or causes to be endanger- 

ty of personn tiavei- ^,(1 the safetv of any person travelling or being 

ling by ranwav by ""i ‘ ^ ° 

wilful aot or nmis- upon any railway, or obstructs or causes to be 

* obstructed, orsittempts to obstruct any rolling- 

stock upon any railway, he shall be punished with imprisonment 

for a term which may extend to two years. 


Old Acts. 

• • 

Act IV of 1879. 8. 46. • 

.. XVinofl864. S. 26.* 

, (Notea). 

• • • General. 

(1) Analo|ous provision. 

O/.^-S. 34 of the difences against the Person Aot, 1861 (24 and 26, Viot. o. 100). 
and, 8. S6of the Malicious Injuries to Property Aot, 1861 (24 and 25 Viot., c. 
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(2) Offence ander S. 128—Misjoinder of charge—8. 22S, I. P C. 

An ofEonce under B. and the ofEenco of rescuing the person Arrested for the 
lormec ofienoo, t.e,, an oSence under B, I.P.C., are distinct 
oSenoes, and must be tried separately. 29 G. 885 ^8 C. W. N. 408. 0 

(3) Madras Act III of 1863—Jurisdiction of Magistrates. 

Where an accused wal tried and convicted by a Sub-Magistrate of an offence 
under S. 25, Act XVIIi of 1854, punishable with transportation for 
life or imprisonment for any term hot exceeding 7 years, held that, by 
virtue of Mad. Act III of 1865, the Sub-Magistrate had jurisdictioif, 
that Act not being repealed by the Schedule to Act VIII of 1869. 7 
M. H. 0. App. VITT. « ^ p 

(4) Knowledge. 

The accused in this case was convicted of .^n odenco under S. 45, Act IV of* 
1879 (Of. present section) on the following finding of facts “That the 
accused was in charge of K station, that it was his duty before despa cb- 
lug the down mail to obtain line-clear iiit ssage from B, that he did 
not do so, but concocted one and made it appear as if it bdd been 
received m due course, that he handed it to ihe driver of the mail as 
the warrant to proceed on the jojirney.” lleli, th,-tt there was no 
evidence to justify the inference of tho> knowUdge required by S. 45. a 
A. W.N. I'rd. Q 

/.—“ Obstructs — obstruct.” * 

(1) Obstruction, what is—Aitering signals. 

(a) Prisoner altered the arms of a signal and the colour of two “distant” 

signal lights, with the result that the driver of a tiam slackened speed 
and nearly brought the train to a stand stilt causing delay. Is was 
held that this was an obstiaction. R* v. Hedfiei (1870), L. B. 1 
C.C. K. 253. 

Kelly C. B .—“ There was as much an obstruction as d a log of wood had been 
placed across the rails.” 

Bartn Martin, however, dissented from the view of the majority, considering 
it to be straining the m*eaq,ing of the section to bold that stopping 
a tram by changing the signals was an ** nbstruction,” jR 

(b) So also, where a man caused a goods tram, on which he wished to ride, to ' 

slacken speed by holding up bis hands, as the ofhcials do, it was he-d 

to be an obstruction. R. v. Hardy (1871), L.B. 1 C.G.B. k73. 

■A « * 

(2) Placing obstraotion on the railB—Uniawful Act. 

The accused was charged under S. 46 of the ^lailways Act, 1679, with pulling 
up an iron mile post and placing it across the rails. It was done in 
the dusk of the evening, and the mail train might have been (||^railed. 
The District Magistrate was of opinion that 8.45 of the Act applied and 
referred the ease to the High Court. Held, that the trying Magistrate 
did not give sufficient consideration to the^rincip'e that, ^hen an aot 
unlawful in itself is wilfully done rashness cannot be usually predicated, 
and that, therefore, the accused should be committed to the Oourt of 
Session on a charge under B. 46. Bat. X7n. Gr.C. 489*. T 
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Act IX of 1890 (INDIAN BAILWAYS act). [8s. 129 ft 180 

129k, If a person rashly*or negligently does any act, or omits to 

Endangering sa ^at he is legally bound to do, and the act or 
fcty of persois tra- dinission is likely to endanger the safety of any 
JilSh person travelling or being upon a railway, he 

■or omission 1. • gj;^all be punished with imprisonment for a term 
which may extent to one year, or with fine, or with both, 

* Old Acts. 

Act IV of 1879 ... S. 46. 

,. XVmofl854 ... 8.28. 

(Notes). 

/.—**Badaagering.*. ..omission/’ 

Endangering safety of persons travellliig on railway. 

A person who fails to remove a stone from a rail is not guilty of negligently 
doing an act which is likely to endanger the safety of persons travel¬ 
ling on the railway under S. 46, Act IV of 1879, unless it be proved 
• that he was legally bound to remove it. Bat. Un. Cr. G. 394. U 

130. (1) If a minor under the age of twelve years, is with res- 

. pect tofiiny railway, guilty of any of the acts 

wi^°respect°to^the omissions mentioned or referred to in any of the 

commission by ohii- four last foregoing sections, he shall be deemed, 
dren of acts endan- . • 

germg safety of notwithstanding anything m section 82 or section 

raii^y.*”'^^*'^”^ Indian Penal Code, to have committed 

an offence, and the Court convicting him may, if 
it thinks fit, direct that the minor, if a male, shall be punished with 
whipping, ormay require the father or guardian of the minor to exe¬ 
cute, within such time as the Court may fix, a bond binding him¬ 
self, in such penalty as the Court directs, to prevent the minor from 
being again guilty of any of those acts or omissions. 

(2) The amount of the bpnfl, if forfeited, shall be recoverable 
by the Court as if it were a fine imposed by itself. 

(3) If a father or guardian*fails to execute a bond under sub¬ 
section (1) within the time fixed by the Court, he shall be punished 
with fine t^hioh may extend to fifty rupees. 

* • Old Acts. 

Act IV of 1879 .. S. 44. 

„ XVm of 1854 . j* No corresponding provision. 

(Notes). 

» , General. 

Beepeftf leetion. 

S. ISO of the Act requires the accused to be minors under twelve years 
•< e eg®. 11 C.P.L.R. 8 (Cr.). 
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SS. 130 & ISlJ Act IX of 1890 (INDIAN EAILWAYS ACT). 


Qeneral— (Conthided). • 

(6) Whero the accused who wore (tesonbed as boys of 13 Qt 14 years of ago wore • 
convicted under 8. 127, infra, and WQrc«ent(^nced each to a whipping 
of 12 stripes, held, that the accused wero not punishaMe with whip¬ 
ping under 8, 130 of tho Act, because they wero not minors under 12 
years of age. (I6id.) , W 

(2) Offences under S-127, read with S. 130 of the Act. 

See 14 G.P.L.B. 176, ^|otod under S. 127, supra. , X 

Procedure, 


131. (1) if a person commits any offence mentioned in sectioi^ 
A^SU 'I®"’ J21. 12«. 127. 128, or 129, or 

against certain sec- m section 184), sub-scctioii (1), he may be arrested, 
without warrant or other written authority, by any 
railway servant or police-officer, or by any other person whom such* 
servaht or officer may call to his aid. • ’ 


(2) A person so arrested shall, with the least possible de4y, be 
taken before a Magistrate having authority to try him, or commit 
him for trial. 


Old Acts. 

Act IV of 1879 .. S. 49. 

„ XVIIlof 1854.. 8, 37. 

(Notes). 

General. 

(1) Execution of the warrant for arrest. 

Special orders have been issued b^ thu Oovcrnmofit of India regarding tho exe¬ 
cution of a warrant loi I he arrobt of a railway servant which would 
probably apply equally lo an arresl, without warrant by a polico-oflicer. 
If the person, whose duly it is to arro->i, buds that tho immediate 
arrest of the railway sorvaiil would occasion iisk and inconvenience 
to the public, tho polic 1 oilicjr shall make arrangements to prevent 
escape and apply lo the proffer quarter lo have such servant relieved, 
deferring arrest unlil he is relieved. Guveriimoni of India, June 20 

1877 , Bengal Pol, Cir July 27, 1877, Bom. B.K. Cir. p. 4. Y 

• 

(2) Railway lines passing through independent states—British Jurisdiction—Effect 

of Goyerament notification. ^ 

(a) The territory on which thj^l^izam’s State Railway is coustrucUd has been, 
and continues to be part of the Doin^mous ot the Nizam. 25 G. 

I. A. 137 = 2 0. VV.N. (P.C.) 1. Z 

(5, The authority, therefore, to execute an^ crtmiti.il’ piocess there, must be 
derived in some way or other from the Nizam Soverojgtsof that 
TerriLorv). (Ilnd.) A 

(c) Noiii'cation in the Gazzette of India by the jGovernment of^lndia could 
give no such authority, but it could only give eflect to the extent m 
which the Nizam had permitted the British Government to make the 
notification. (Ibtd.) • , B 
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Aot IX of 1890 (INDIAN EAILWAYS ACT). CSb. 131 

Q&tem\—{Concluded ). 


39 


^ - 

* (B) Grant of jurisdiction to British GoYcrnment over Railway line throng 
pendent states~Ex4ent of Jurisdiction—Criminal Courts. 

(a) In tho abgoDoo of any express treaty and words wh'ob, m themselves, pre- 
oisL'ly define the amount of jurisdiction intended to be conveyed by 
tAe Nisam to the British Government, reference should be made to 
the correspondence which passed between the two Governments. 
{it>td.) , C 

{b) On such reference, it is clear that the only jurisdiction that has been grant¬ 
ed 18 civil and criminal jurisdiction along the line of Railway ts in 
the case on other iiues running through independent states. (Ibid.) D 
(c) Therefore, an arrest of a person for an ofEonoe commiited in British territory 
and not committed on the ra^ way or in any way connected with the 
administrat on of tho Railway Hue merely because he was physically 
present on a portion ofi^it of the Railway, would not be legal. 
{Ibid.) • E 

(4) S. 122 of the Act. * 

—is not one of those mentioned in 8. 131 which confers the power of arresting 
• without warrant for certain offences under the Act, and the procedure 

applicable to non-cognizable oases must bo followed. U.B.B, {1897— 
1901), Vol. 1 p. 54. P 

132. (1) If a persoh commits any offence under this Act, other 

Arrest of persons offence mentioned in the last foregoing 

likely to abscond or section, or fails or refuses to pay auy excess charge 
unknown. Other sum demanded under section llSi ^n d 

there is reason to believe that he will abscond, or his nan^llnd 
address are unknown, and ho refuses on demand to give his name 
and address, or there ii^^-eason to believe that the name or addressgiven 
by him is incorrect ^, any railway servant or police-officer, or any other 
person whom sncli railway servant or police officer may call to his 
aid, may, without warrant or other written authority, arrest him. 

(2) •The person an-estod shall lie released on his giving bail, or, if 
his true name and address are ascertained, on his executing a bond 
without sureties, for his appearance before a Magistrate when 
required. 

^ (3) If Jihe person cannot give, bail, and his true name andad- 

<^es8 are not ascertained, he shall, Vith the least possible delay, be 
taken before the nearest 5lagistraie having jurisdiction. 

(4) The provisions o£ Chapters XXXIX, and XLII of the Code 
of Crmiinal Pfocedure, 1882, shall, so far as may be, apply to bail 
given, ^nd bonds executed, under this section. 


Old Acts. 


Aot IV of 1879 .. a. 48. 

„ xVi|Iofl854 .. S.24. 



2 ^ 0 . 


ills. 182 & ISS] Act iX of 1890 (indian^ Railways act). 

* 

(Noles). 

/InalogouB piwvision- • 

C/. S. 154, tbe Companies Clauses Act, 1845(8 and 9 Vict,, c. IG)? and S. 5 (2), 
tho Regulation of Railways Act, 1889 52 and 53 Vict., c. 57). fi 

/.—“ There is reason — Incorrect .'' 


Passenger giving his correct ifhme and address—Detention—English law. 

, A passenger giving his correct name and address, cannot be detained pending 
inquiries as to tho correctness of the information, though liis conduct 
IS such as to give reasonable and probable cause for the belief that such* 
ifilbmiauon is false. Knights v. L.O. and D, By, Co., 62 L J. Q.B. 
378. , 


133. No Magistrate other than^a Presidency Magistrate, or than 


M a g i St r ate s 
having ^jurisdiction 
under Act 1. 


a Magistrate whose powers are not less than those 
of a Magistrate of the second class, shall try any 
offence under this Act. 




) 

Old Acts. 


Act IV of 1879 .. S. 50, cl. (1). 

,. XVlll of 1854 .. Ss. 26 and 30. * • 


(Notes). « 

/.—“ Magistrates... .Act ." 

(1) fMtences under the Railways Act-Magistrates empowered to try. 

Under S. 133 of tho Act, offences under the Act cannot bo tried by a I!ilagifatr.Ue 
of tho third class. U.B.U. (1897-1901), Vo!. I (Or.), p. 37i. H 

(2) S. 2. Grim. Pro. Code, 1872—Offences—Trial—Magistrate—Jurisdiction. 

S. 30 of Act XVIIl of 1851, and S. 2, Grim. Pro. Code, 1872, show that 
offences under the Railways Act, punishable with a fine oxcoeding 

' twenty rupees, are not triable by Magistrates inferior to a Magistrate 

of the first class. Rat. Uiircp. Gnm. Gas. 83, i 

j » *■ 

(3) Offence under the section. * 

A Sessions Judge has no authority to direct a fresh trial of a charge of an 
offence under S. 26 of the Railways Act, 1854, (c/. present section) 
which has been dismissed by tho Magistrate. 6 M.H.C. App. XLI. J 

(4) Jurisdiction of Magistrates—Madrap Act III of 1865, B. 1. • ^ 

(a) Although all offences undJb S. 26, Act XVIII of 1854 (c/. present sootiop) 
should, under that Act, be committe'!! to tbe Sessions, yet S. 1 of tho 
Madras Act III of 1865 operates to remove this bar to the Magistrate's 
jurisdiction and renders every Magistrate competent to take oog- 
mzaacc of offences against any special or local law, notwitSstanff- 
ing any provision to the contrary m any Act or Regulation, provided 
only that the several grades of Magistrates do not exceed the limits of 
their ordinary jurisdiction as to the amount of punishment they may 
inflict. 4 M.H.C.R. App, K 

(5) The schedule of tbe Gnm^Pro. Code, 1669, made no *l{etatton n this 
respect, 7 M.H.O.R. Ap. Viu! I, 


84 
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Mmglatntes. .* .Act **—{Concluded). 

(c) Madras Aot III of 1865 is not repealed by the Schedule to Act VIIl of 1869. 

' (Ibid.) M 

(5) Gonvletion b]^foll-powBV Haglaivate. 

A-under S. 36, Aot XVlll of 1854 (c/. present section) is illegal for want of 

jurisdiction, 3 Bom.H.O.B. 10 (Cr.). N 

• t 

134. (1) Any person committing any offence against this Act 
or any rule thereunder shall be triable for such 
offence in any place in which he may be, or which 
the Local Govermnent may notify in this behalf, as well as in any 
other place in which he might be tried under any law for the time 
being in force. • 

k (2) Every notittcation under sub-section (1) shall be published 
in the local official Gazette, and a copy thereof shall be exhibited 
for the information of the public in some conspicuous place at each 
of such railway stations as the Local Government may direct. 

* ^ Old AotM. 

Aot IV of 1879 .. S. 60, els. (2) and (3). 

^ „ XVIII of 1854... No corresponding provision, 

(Notes). 

/.—“P/ace o/ trial.” 

(1) Notifloatlon isBued under this power. 

Pot iobtanocs of—, Mae Supplement to Assam R. M. 

Assam Gazette, 189S, Pt. II, p. 134, and tbtd., 1901, Pt. II, p. 483, Gazette of 
India, 1899, Pt. I, p. 265. 

Bengal Statutory Rules and Orders, Vol. I, and Calcutla Gazette, 1907, p. 202; 
and U. P. Li-t of Local Rules and Ordf rs, Vol. I, and U. P. Gazette, 
1906,Pt. I, p. 903. 0 

{ 2 ) OffenocB against Railway. ^ • 

(a) The Benval Government has issued several notifications. Certain places 
have been appointed for trials of offences oommitted on the following 
railways so far as they run within Bengal: 

1. The East Indian By. including the Azimgungo branch. 

S.^The Eastern Bengal State By* , 

3. The Northern Bapgal State By. 

4. The Bengal Central Ry. 

5. The Darjeeling Himalayan Ry. 

6. Thb Dacca Myrnensiugh State Ry. 

7. The Patna Gaya State Ry. 

*’ 8 The Tirhut*State Ry, 

9. The Bengal North Western Ry. 

SThB Assam.Rehar State Ry. 

1|. Thb BengM Nagpur {See*Cal. Oaz., 1898, Pt. I, p. 1111.) 


V 
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Sb. 134 ft 18S] Act IX of 1890 (Indian ^ilwats act). 

Place of teia! *•—(Concluded). 

(6) Offences committed on the Gooch Befaar are triable at Alipur in. the 
District of Jalpaiguri (Cal. Gaz., 1900, Ft. I,*p. 1260). , Q 

(c) At Motiharee, if committed at the Marwhal Station (Gal. Gaz., 1893, Ft, I, 

p. 345). • R 

(d) At Sealdah, if committed on the Bracebridgo Hall By. (Cal. Gaz., 1901, 

Ft. I, p. 1161). • 8 

(3) ||a. 106,107 and 134—Jurisdiction of Criminal Court—Goods sent by Railway 
from Karachi to Lahore—False description of goods- Loss in freight caused 
to R^lway administration—Cheating. • 

(а) One G,A. at Lahore wrote to ooo A.A. at Karachi instructing him to send 

certain goods from £4i>raohi to Lahore by the North Western Bailway 
under false description, with the object of inducing the ssid railway 
administration to (»rry ttie goods to, and deliver them at, Lahore at a 
lower rate than would have been ftiargod had the goods been conectly 
described, and G.A. took delivery at Lahore of goods sent by A.A. from 
Karachi in consequence of those instructions, without paying the dif> 
ferenoe between the rate charged and the correct rate, and there, 
by defrauded the administration of the amount by which the correct 
rate exceeded the rate charged. It was alleged that G.A. always 
charged A.A. with freight of the ^bo4^ despatched to Lahore, and it 
was admitted that on one occasion at least freight was paid by G A. at 
Lahore, whde in the other instances it was paid by A.A. at Karachi. 

A. A. was brought from Karachi to Laho'e to there stand his trial with 

G.A. for offence under the Bailways Act, and for cheating and abetment 
thereof, and the question was whether the accused, or either of them, 
conld be tried at Lahore. Held that, as regards the offencj of cheat- 
ing, S. 179, Cr.P.G., conferred on the Court at Lahore jurisdiction by 
reason of the loss in freight being oausfd to the Bailway administra¬ 
tion at Lahore where its head quarters ore. Held also that, on the 
facts alleged, the offence ol cheating was committed by G.A. at Lahore 
when the administration was induced, by his dishonest concealment 
of the fact that the goods consigned had been misdescribed, to deliver 
the same to him without receiving full payment for carrying charges, 
while the same offence ^a| committed by A.A. at Karachi. 7 F.B, 
1890 (Gr). T 

(б) As regards the alleged offenoei under Bailway Act, S. 107, held, that G.A. 

might be tried at Lahore under either S-134 of the Railway Act, or 

B. 180, ill. (a). Grim. Pro. Gode, but that A.A. could not be tried at 

Lahore. (Ibid.) « • 

CHAPTER Xi 


SUPPLEMBNTAL PROVISIQNS. 

185. Notwithstanding anything to the contrary in any*enact- 
_ . . ment, or in any agreement or award based on any 

Taxation of rail. ’ ^ xu i- n ^ 'i u n * t 

ways by local au- enactment, the following rules shall regulate the 
thonties 1 . (jg^xes in respect of railways, and from rail¬ 

way administrations in aid of tlie fund# of local authoi^tfes, nan£|ly‘— 
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• • 

f 

• (1) A railway administration R%all not be liable to pay any tax 
in aid of the funds cf any local authority, unless the Governor-ftene- 
ral in Council has, by notification m the official G$>zette, declared 
the railway ad^jiinistration to be liable to pay the tax. 

(2) While a notification of the Governor-General in' Council 
under clause (l3 of this section is force, the railway administra¬ 
tion shall bo liable to pay to the local authority either the tax m'en- 
l^oned in the notification, or, in lieu thereof, such sum, if any, as an 
officer appointed in this behalf by the Governor-General in Council 
may,, having regard to all the circumstances of the case, from time 
to time determine to be fair and reasonable. 

• f 

•(3) The Governor-General in Council may, at any time, revoke 
or vary a notification under clause (1) of this section. 

(i) Nothing in this section is to be. construed as debarring any 
railway administration from entering into a contract with any local 
authority for the supply of water or light, or for the scavenging of 
railway premises, or for any other service which the local authority 
may be rendering, or be prepared to render, within any part of the 
local area under its control. 

(5) “ Local authority ” in this section means a local authority 
as defined in the Generi^l Clauses Act, 1887, and includes any author¬ 
ity legally entitled to, or entrusted with, the control or manage¬ 
ment of any fund for the maintenance of watchmen, or for the 
conservancy of a river. 

Old Abt. 

This section is new. 

(Not8a). 

Genera^. 

Beatlon—Scope of. c 

In this section it is proposed to deal with the question of the taxation of railways 
by Municipal Committees, Cantonment Committees, District Boards 
an^ other like authorities. In the opinion of the Government of India, 
the exemption which guaranteed and State Railways enjoy in some 
Provinces fyim assessment to local rates on land should be extended to 
all railways throughout India. As regard^ Municipal taxes, it is con¬ 
sidered that such as have been levied hitherto in any municipality or 
qantODment may generelly continue to he levied there, though possibly 
In a commuted form. *(869 BtAement of Objects and Beasons). 
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Act IX of 1890 (INDIAN HAILWAYR ACT). 

/.—“ Taxatioa of railways by local authorities ," ^ 

(1) Notification under this section. 

an 

For-, declaring every railwa}'admiaifit)r<).tion to be liable to pay every tax 

which it is lawfully required to pay by or on ^behalf of any local 
authority lu aid of the fundn of such authority. See I'aiiotte of India, 
1907, Pt. I, p. 1076. W 

9 

(2) Notification imposing water-rates.' 

For-on the East Indian Railway in respect of certain municipalities, see 

^ Gazette of India, 1893 and 1894, Pt. I, pp, 358 and 438 respectively. X' 

(3) Notification declaring that certain railway companies shall pay certain taxes. 

For-to certain municipalities, see Mad. Rules and Orders, Vol. 1. Y 

(4) Notification declaring that the administration of Burma Railways shall be 

liable to tax. > i 

• , 

For-in respect of its property within the Ran<;onn Municipality, see Gazette 

of India, 1906, Pt. p. 811. • Z 

(5) Local authority.” 

“ Looal authority ”—Definition. See T at p. 20, mjyra. A 

> t 

(6) Principle of rating in Bombay. 

(a) In Bombay “the principle upon which the Railway Company is liable to be 

rated as occupiers is to take the gross earnings of the portion of the 
line which is within City (Island) of Bombay, and to make thereupon 
the following deductions — 

1. The expenses of working that portion of the line. 

S. The repairs of rolling-stock, etc., used on t^at portion of the line. 

3. An allowance for renewal of it. 

4. An allowance for a compensation fund. 

5. Interest upon the capital necessary for working that portion of the line. 

6. Tenant’s profit on that capital. 9 B.K.C. 217. B 

(b) “ But income-tax is not a proper deduction” {Ibid). Bee also Beg, v, Tite 

Southampton Dock Co , 14 Q.B. 687 (611); lieg, v. The Great Western 
By, Co,, 6 Q. B. D. 179 (EOS). C 

(c) ” If an allowance be made for depreciation of rolling-stock, the fact of such 

. an allowance having Ije^in made should be taken into consideratirsn in 
fixing the rate of teiftint’s profits.” {Ibid,} D 

j » 

(7) Municipal land Tax, liability of Railway Company to pay. 

Where the Government had made over, to a Railway Company, free from all 
charges and fora number of years, the land required for the Cpmpapy’s 
Railway, the Government and not the Railway Company constitute 
the ” owners ” of such land within the scope of the Bombay Municipal 
Act, but the latter admittedly liable as ” oocupicVs ” could be 
rited as such by the ^Municipality in respect of their net earnings 
from the portion of the Railway line within its jurisdiction. 9 B.H. 
C.B.-217. ‘ E 
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Act IX of 1890 (INDIAN RAILWAYS agt). [Ss. 136 & 136 
I.—** Taxation of railways by local authorities "—(Concluded). 

(6) Liability to tax undor dltferent munidpalltloi. 

A Raitway Company exercising their profession or carrying on their business 
as such company witbm the limits of more than one Municipality 
is* not liable to pay profession tax to all such mumcipaUties; under 
the Municipal Act, a person cannot be compelled by one Municipality 
to fay a certain tax, if he can prove th^ he has paid such tax for the 
same half-year m any other i^Iunicipality. 13 M. 78. F 


(9) Wron^al assessment—-Suit to reooYer money illegally leyied—Small Cause 
• Coupt—Jurisdiction. 

(a) When profession tax has once been paid in one Munioipedity and sub¬ 

sequently for the same perioi? the tax is collected under protest a 
second time by another Municipality, the tax-payer is entitled to 
sue the latter Municipalit) for a refund of the money wrongfully 
* collected from hinA 13 M. 78. 0 

(b) The suit will lie in the Civil Court, and, if the amount is within the 

pecuniary limits’of a Small Cause Court, such a suit will lie in the 
• Small Cause Court. (Ibtd.) H 


136. (1) None of the rolling-stock, machinery, plant, tools, 

Restnetiononexo- fi<itinga, materials, or effects used or provided by a 
oution against rail- railway administration for the purpose of the 
property. traffic on its railway, or of its stations or work¬ 

shops, shall be liable to be taken in execution i of any decree or 
order of any Court without the previous sanction of the Governor- 
General in Council. 


(2) Nothing in sulf-section (1) is to be construed as affecting 
the authority of any Court to attach 2 the earnings of a railway in 
execution of a decree or order. 

Old Aota. 

t This section is new, 

(Notes). 

Qenepal. 

(1) AnalogonifroTlBion. 

C/, S. the Railw.iy Companies Act, 1867 (30 & 31 Vic., o. 127). I 

(2) l^ecessity for section. ^ 

The necessity foe such a section as this was illustrated recently by the attach¬ 
ment in the North-Western Provinces, at the instance of a private 
^ deoree-holdci, of the engine attached to the mail-trains. (See State- 
* mefts of Objects and Reasons). j 

(3) Section, nroteotion afforded by. 

(a) ^e protection afforded by the section from seizure in execution of its pro 
petty after the opening of thf railway for puHUo traffic continues, 

, ' eve| though the railway is subsequently closed for traffic. Midland 
yayponCo.v.P0ffmee,efo.,fif. Co., L,E. 6 Q.B.D. SO. 
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Qeneral*-(C(}ncluded), , 

(6) Tho above applies although the railway happen* to bo simply a subordi¬ 
nate part auxiliary to the mam undertaking. G.N, ByfCo, v. Tahour- 
din, L.B 13 Q.B.D. 320. L 

(c) But the Bailway Company ought to have commenced (o acquire land or to 
construct its railway. lu re Birmingham & Lichfield Junction By. 
Co., L.B. l»0h. D.V. 166. • H 

• /.—“ Or of any local authority — taken In execution ." 

N.Bi^—These words were added by tho Indian Batlways Act (1890) Amendment 
Act, 1896 (IX of 1896), S. 7. N 

2.—^* To attach.” 

(1) Attachment in execution of deorees.^ 

As to-, see S. 60. O. XXI, rr. 41, 46, ^8, 60; S, 62, O. XXI, ii 62-d5i 

• S. 64, 0. XXI, rr. 66, 68—64 and S. 63, Act V of mS (O.P.C.^ 0 

(2) Appointment of receivers. • 

As to-, see 0. XL, rr. 1—3 and 6. (Ibid). • P 


Bail way servants 
to be public servants 
for the purposes of 
Chapter IX of the 
Indian Penal Code. 


137. (1) Every railway servant shall be 
deemed to be a public servant for Che purposes of 
Chapter IX of the Indian Penal Code ^. 


(2) In the definition of “ lej^al rcmunei’ation ” ^ .section 1*61 
of that Code, the word “ Government ” shall, for the purposes of 
sub-section (1) be deemed to include any employer ol a railway 
servant as such. 

(8) A railway servant shall not— * 

(а) purchase or bid for, either in person or by agent, in his 
own name or in that of another, or jointly or in shares with others, 
any property put up to auction under section od or section 66, or 

(б) in contravention of *a»y direction of the railway adminis¬ 
tration in this behalf, engage in trade. 

(4j Notwithstanding anything in section 21 of the Indian Penal* 
Code, a railway servant shall not be deemed to be a public servant 
for any of the purposes of .that Code except those^mentioneS in 
sub-section (1). • 


Old Acts. 

Act IV of 1879 .. S. 27. 

„ XVIII of 1864 .. No corresponding provision 


(Notea). * 

General. 

f 

(1) Origin of section. , ; 

• For-, see Pros. Foreign t)ept., Bkt., Nov. 1887, Nos. 146 to 168, ?, Q 
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c 

f Qeneral- (C^icluded). 

(2) Expansioii of S. 27, Ait I1f*of 1878. 

Tbo—~(c/. prosont section), has been suggested by a ctsc in which a railway 
servant engaged, in contravention of rules which were binding on him, 
to^he prejudice of the railway administration which he was serving. 
(Sea Statement of Objects and Reasons). R 

I.—" For the purpose of chapter^X, Indian Penal Code.*’ 

(1) Chapter IX, I.P.C.—Scope 

• Chapter IX, I.P.C., deals with two oUbMOs of offences, of which one can be 
committed by public servant alone, and the other comprises offences 
which relate to public servantt*, though they are not Committed by 
* them. (See Bat. Law of Crimes, 3rd Ed., p. 233). S 

^2) Public servants taking gratification othW than legal remuneration in respect of 
oi| official act. '' 

See S. 161,1.P.C. T 

(3) Taking gratification in order,^ly corrupt or illegal means, to influence public 
servant. 


See S. 162.1.P.C. U 

• O 

(4; Taking gratification for ex^cisc of personal influence with public servant. 

See S. 163, I.P.C. Y 

(.5)* Punishment for abetment, by public servant, of offences defined in S. 162 or 163, 
I.P.C. 

See S. 164, I.P.C. W 

( 6 ) Public servant obtaining any valuable thing without consideration, from person 
concerned in any proceeding or business transacted by such public servant. 

Sec S. 165, I P.C. • X 

(7) Public servant disobeying law, with intent to cause injury to any person. 

See S. 166, I.P.C. 


(H) Public servant framing incorrect document with intent to cause injury. 

See S. 167, I.P.C. ^ 

(9) Public servant unlawfully engaging iif trade. 

See S. 168, I.P.C. 


(10) Public servant unlawfully buying or blfiding for property. 

See S. 169, I.P.C. 

(11) fersonating« public servant. • ^ 

. Bee S. 170,1 P.C. ^ 

(12) Wearing garb or carrying token used by public servant with fraudulent 
intent. 

• 8ed%. 171, I.P»C. n 


13) Ridlway servants proper. 

-as long as they do not cease to be such, continue to bo public servants for 

the purpowDB of Ch. IX, I.P.C., whatever functions they may be tem- 
discharging at the time when the offeuce by, or in respect of 
them IS committed. 9 P.B. 1886 (Cr.). £ 
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138. 


Procedure for 
summary delivery to 
railway administra¬ 
tion of property de¬ 
tained by a railway 
servant. 


" For <Ae purpose of chapter iX, Indian Penal Code '*—{Cot^luded), * 

(14) Goods clerk, * 

Under S. 137 of this Ait a—employed by a *railwfty Company is a publio 
servant for the purposes of Ch. IX, I.P.C. 9 P.R, 1898*(Cr,), P 

(15) Abetment. 

Where the accused offered Rs. 500 to a Railway goods clerl# deputed to assist 
the police in enquiring into frauds in the Goods Office, it was held that 
he waa guilty^of abetment. 9 P.R. 1898 (Cr.) , 0 

^ 2—Legal remuneration.” 

" Lejal remuneration”—Deflnition. 

(a) The words “ legal remuneration ” are not robtrioted lo remuneration which 

a publio servant can lawfully demand, but include all remuneration 
which he is permittecbby the Government which he serves to accept, 
(See S. 161 I.P C ) *01 

(b) The wjrd “Government” in (!he above definition includes an employer of 

a railway servant. (See section). * 0 2* 

If a railway servant is discharged or suspended from his 
office, or dies, absconds, or absents himself^ and 
he or his wife or widow, or any of his family or re¬ 
presentatives, refuses,or neglects, after notice in 
writing for that purpose,‘to deliver up to the rail¬ 
way administration, or to a person appointed b^ 
the railway administration in this behalf, any station, dwelling- 
house, office or other building, with its appurtenances, or any books, 
papers, or other matters, belonging to the railway administration, 
and in the possession or custody ot such railway servant at the oc¬ 
currence of any such event as aforesaid, an/ Magistrate of the first 
class may, on application made by or on behalf of the railway ad¬ 
ministration, order any police-officer, with proper assistance, to enter 
upon the building, and remove any person found therein and take 
possession thereof, or to take poseession of the books, paperg or other 
matters, and to deliver the same to the railway administration or a 
person appointed by the railway administration m that behalf. 

Old Act*. 

^°*^XVIlVo/l854 } ooreg^pondiog pcovisions. 

(Notes). , 

Qeneral. 

(1) Anologotts pFOTision. 

C/. 8. 106, The Railway Clauses Act, 1845, (8 Vie. o. 20) ^ ^ ^8 

(2) Object of section. 

Much inconvenience to railway administration in, India is said to result from 
there beine no means of summarily ejecting from railway buildings ai 
person who has ceased to be enti'led to occupy thorn. (See Statements 


ot Objects and Reasons), 


o * 


H 


85 
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• 489f Any notice, deternrtnation, direction, requisition, appoint- 

* Mfda of signify- ment. expression of opinion, approval, or sanction 
ing communications . - i \ i ^ r. i /-< 

from the Goijfjrnor- ^ given or signified on the part of the Govern- 

Genoral m Council. or-General in Council, for any of the purposes 

of, or in relation to, this Act, or any of the powers or provisions 

therein contained, shall be sufficient and binding, if in writing signed 

by a Secretary,* Deputy Secretary, Under-Secretary, or Assistant 

Secretary, to the Government of India, or by any other officer or 

^ervant authorized to act ou behalf of the Governor-General in 

Council in respect of the matters to which the same may relate, and 

the Governor-General m Council sbiull not in any case be bound 

in respect of any of the matters aforesaid unless by some writing 

•signed in manner aforesauk 

• « 

Old Acts. 

« 

} No;oorre<>ponding provision. 

Analogous provision. 

Cf. B. 35 of the Railway a d Canal Traflic Act, 1888 (51 & 52 Vio. c. 25). 1 


Ber>ice of notices 
ou railway admiuis- 
tratioDS 1. 


140. Any notice or other document required or authorized by 
this Act to be served on a railway administration 
may be served, m the case of a railway adminis¬ 
tered by the Government or a Native State, on the 
Manager, and, in the case of railway adiiiimstered by a railway 
company, on the Agenlf in India of the railway company— 

(a) by delivering the notice or other document to the Mana¬ 
ger or Agent, or 


(b) by leaving it at his office, or 

(c) by forwarding it by post m a prepaid letter addressed to 

the Manager or Agent at his office, and registered under 
Part III of the Indian*l’ost Office Act, 1866. 


« Old Ao48. 

«i 

* ^°^xvlll of 1864 } corrtttpond.ng provision. 

(Notes). 


General. 

(1) Analogous peoyMon 

Cf. S. 135, The Companies Clauses Aci, 1845 (8 Vio. c, 1(>); and 8. 134, 
. Lauds Clauses Act, 1845 (8 Vic. o. 16). j 
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Per fijabji, J, ip 26 B. 669. K 
from showing that the notice 


(3) Scope of section. 

(a) This section is merely -in enabling section. 

(h) This section does not preclude a ohimant 

required by S. 77 did in fact reach the Agent with|p the time limited, 
though not in one of the modes p>escribed in S. 140. 22 M. 187 
(dissented m 33 0.144 = 12 C.W.N. 450). • L 

(3) Object of section. * ^ 

• (it) This section was enacted in order to save panics from the inconvenience 
of being obliged to serve the company itself, by rendering service on the 
••Agent in India equivalent to service on the principal, and further by 
providing that service on the ngciit, though not personal, would be 
subicient if effected iil either of the modes pointed out in els. (b) and 
(c) of the section. 22 137 (139). H 

(6) Considerable inconvenicncp is likely ^ result from the indiscrirainate^ 
• summoning of the superior office.s of the Railway to give evidence on 

points of railway practice, custom, orders, etc , which should equally 
well be done by subordinate railway officials at or near the plac'e 
where the trial is being held. See Pun. Cir, p, 142, * H 

(c) The subordinate Criminal Courts, should, therefore, in the exorcise of 

their discretion, abstam from arequiriug the attondance of the 
Manager and other hivh officials of the ra’lway, except in special 
cases in which their evido'-oo is absolutely necessary, llbid ) 0 

(d) Til the North Western Provinces, in the case of a person in the active 

seivice of a Railway, cortam persons' have been specified as heads of 
the office. (See All. Bk. Cir. pp. 2, 82). P 

(Notes). 

/.—**Service of notice on Railway administration.’* 

(1) **Hay” Scope of the term * 

{a) The word “may” in S. 140 of the Act means'* miift,” 35 0.104 = 12 
C.W.N. 460. (22 M. 137, Disappr.) Q 

(b) It means thnt, if a plaintiff is desirous of serving an effective notice of 

claim, the notice must be directed to the Maniifer or Agent as the 
' case may be. (Ibid.) * ^ • R 

(2) Service on servant of Government or Railway Company. 

See S. 72, Cr. Pro, Code (Act V of 1898). B 

(3) Service on Railway Company. 

(а) For purpose of summons, its principal office must be deemed to b^the 

plsce of iis dweUing;^ • 1 Hyde 197. • T 

(б) For the mode of service up''n a Railway Company, vide Palmer v. Oofe- 

donian By. Co., (1892) 1 Q. B.; Olohey v. L. N. W, By. Vo. (1905) 2 
I. R. 251; Annual Practice, (1908) V-ol, I, p. 5S. U 

(4) Notifloation of a claim for refund. , • • 

The-^may be given oi'her to the radw^iy administration as defined u 8, 3, 

Sub-S. (6), or in any of tho modes meptionod in S. 14^. 28 A. 552 
(653) = A.W.N. (1906) 101 = 3 A.D.J. 339. (42 M. 137, F.). Y 

(5) Notice on Traffic Manager. 

Service of-is insufficie-it. ^ C. 194 = 12 C.W.N. 450. • * 
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I—^Service of notice on htillw^ admltti8tntion”—lConchided). 

( 6 ) Servioe of notice o| a dIaim for refund on the General Traflle Manager. 

Tho-«—of the Company is not a suffioient servioe within the mea ing of 8.140. 
28 A, 552 = A.W.N. (1906) 101 = 3 A.L.J, 339 (22 M. 137 ; 24 0. 306 ; 
2|B. 669; 26 A. 207, !<’.). X 


(7) Service of writnn booking clerk. 

-of a Sft)teh Railway Company at a station Cn an English line over which 

the Scotch Company had ruhnmp power, has b*en held insufficient. 
Mackaretk v. Glasgow and S.W.Ry. Co , L. R. 8 Eic. 149. * Y 

(6) Suit for value of Articles lost—Notice to railway administration—Servioe on 
Traffic Manager. 

, In a suit to recover value of pared doli^erod to defendant Company, plaintiffs 
had given no ics nquired by the Act to the Traffic Manager of the 
^ Company within two months after the oonmgoment of the parcel. 

, Refd.^hat ihe notice was valid, if it reache 1 the Anient within t^e time 

limited. 22 M 137 (35 0. 194 = 12 C.W.N. 45 Ihs.). Z 

(9) Principal Office. ^ 

The— s the head' ofiic' for the whole line, and not an office fra traffic elation. 
Garton v. Ot. W By Co., 27 L.J. Q.B. 376. A 

(10) Statement of fact in a letter—Evidence. 

(а) A letter under S. 140 of the Act must be an exact c ^mplia-ice w.th the 

t terms of ihe S'>oiion it mu^t, therefore, bo dehveied to the a^ont at 

his office. 9 Bom. L.R. 942. * g 

(б) The state mint of a fact in a let or is not proof of the fact itself. (Ibid.) C 

141. Any notice or other document required or authorized by 

Service of notices this Act to be served on any iierson bv a railway 
by railway admiuis- j • ■ . 

trations, administration may be served— 

(a) by delivering it to the person, or 


(b) by leaving it at the usual or last-known place of abodei 
t of the person, or • 

(c) by forwarding it by post in a prepaid letter addressed to 

the person at his usual.or last-known place of abode, and 
registered under Part III. of the India Post Office Act 
1 . 866 . » 


Act IV of 1879 . 

„ XVIII of 1864 

• ♦ * 


• Old Acts. 

No corresponding provision. 


(Notea). 


A^alogoua pfeiMoa. * 

^ cy. a IW, The Companies Clauses Act 1845; and 8 . 84 
1846 (8 Vic, 0 . 20 ), 


The Riilways Glauses 

D 
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koowtt ptsce of abode»'* 

Last knovn address or place of abode—iTule 63 of the ^ules of 1869. 

Defend inti reside! at. Lofiar chall in Bombay. Hie brother omduoted his 
business at. 36, Fanasvadi, Bombay, To this plaoj the difendant used 
occasionally to go to attend to h's brother's busines'. Held, thst the 
latter w^is n t the defendant’s " last known addresseor place of abode” 
within B. 63 of the Rules under the English Oompanies Act, 1862. (25 
and 26 Vio. c.^89). 5 Bom. 221. B 

,H2. Where a notice or otHfer document is served by post, it 

„ . shall be deemed to have been served at the time 

Presumption,.. 

where notice is se V- v?hen the letter containing it would be deliveretf 
ed by post. ordm%ry course of post, and in proving 

such service it shall be sufficient to prove that the letter contaifiing 
the notice or other document was'properly addressed and registered. ^ 

* Old Acts. * 


Act IV of 1879 
XVIII of 1854 


«• 


No corresponding prowsion, 

(Note). 


0 . 48), and 

F 


Provisions with 
respect to lules. 


Analogoni provision' 

Cf. S. 35, The Regulation of Rai ways Act, 1873, (86and 37, Yio, 

S. 46 (2) of the Income Tax Act. (II of^886). 

143. (1) A rule under section 22, section 34, or section 84, or 

j 

the cancellation, rescission, or variation of a rule 
under any of those sections, or under section 47, 
sub-section (4) shall not take effect until it has been 
published in the Gazette of India. 

(2) Where any rule made under this Act, or the cancellation, 
rescission, or variation of any such rule, is required by this Act to be 
published in the Gazette of India, it shall, besides being so pul^hed, 
be further notified to persons affected thereby in such i&nner 
as the Governor-General in Coifnqjil, by general or special order, 
directs. 

(3) The Governor-General ip Council may cancel or vary any 
rule made by him under this Act. 

C^d Aota. 

Act rv of 1879 .. S.8. * 

„ XVIII of 1854 .. No corresponding provision. * 

144. (1) The Governor-General in Coufacil may, by notification 
in the Gazette of India, invest, al^solutely ^r sub¬ 
ject to conditions, any Local Government with 
any of the powers or functions of the Governor- 
General in Council under this Act with respect 

to any railway, and may, by that or a like notification, declare what 


Delegation of po. 
were of Governor' 
General m Coun' 
ci'. I 
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•Local (government shall, fof the purposes of the exercise of powers 
or functions so oonferr^, be deemed to be the Local Government 
in respect pf the railway. 

(2) The provisions of section 139 with respect to proceedings of 
the Goverijor-ISeneral in Council shall, so far as they can be made 
applicable, apply to proceedings of a Local Government exercising 
the powers, or*di8charging the functions, of the Governor-General 
in Council in pursuance of a notification onder sub-sectioii (1). 

Old Acts. 

Act IV of 1879 ... S. 63. , 

• XVIII of 1854 ... S. 44. 

(Ndle). 

« 

• ' ‘ Delegation of powers of Qoveraor-Qeneral la Council. ‘ * * 

Notification. » 

I • "• 

• For—^e’egating certain powers and functions vested in the Govornor-Gonoral 
in Council to Local Governments, see General Statutory Jlules and 

Orders, Vol. TIT. G 

• • 

148. (1) The Manager of a railway administei’ed by the 
„ .... . Government or a Native State, aiid the Agent in 

Jleprosentation of ^ i t , 

Managorsand India of a railway administered by a railway com- 

^^Courts! pany, may, by instrument m writing, authorize 

any railway servant or other person to act for or 

represent him in any proceeding before any Civil, Criminal, or other 

Court. * 

(2) A person authorized by a Manager or Agent to conduct 
prosejj^ions on behalf of a railway administration shall, notwith- 
stand^ag anything in section 495 of the Code of Criminal Procedure, 
1882, be entitled to conduct suchjiilisecutions without the permis¬ 
sion of the Magistrate. 

Old AUb. 

This section is new. 

(Notes)? ^ 

General. 

Keason lor Beouen. 

There have been instances of subordinate Courts objecting to the manager of a 
‘ * State railway appearing before them by deputy even where the attend¬ 

ance of the representative of the railway is required for purely formal 
purposes. There havo a'so been many instances of great and unne- 
(^ssary expense being imposed on railway administration by reason of 
subordinate Courts refusing to alliw petty prosecutions to be oondnet- 
*ed % railway servant. (See Sta^ment of Ohjects and Reasons ) H 
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Ss. 146 to 148] Act IX of 1890 (indian bailways a€t). 

146. The Governor-General in C®uncil may, by notifi^tionin* 

, the Gazette of JPkdia, extend this Act or any por- • 

Powor to extend . , ' 

Act to steam-tram- tion thereof to any tramway worked 

• other mechanical power. 


H 


steam or 


Old Aota. 

Act IV of 1879 ... S. 54. 

,, XVIII of 1854 ... No corresponding provision. 

I.—"Power to extetid to steam tramways." 

NotlfloationB. 

(n) For—extending the Act to cerlain steam tramways, see Gazette of India, 
1^9.6, Pt.T , p. 49S. and to the Bukhtiarpur—Behnr Light Railway, 

' Gazetto of India, 1903, Pt. I, p. 727, ibid, 1898, Pt.I, p 467, aaiibid, 

1904, Pt. I, p. 744. • ^ I 

(5) For—extending the whole Act except S. 135 to Shahdri (Delhi)—Saharan, 
pur Light Railway see Gazette of India, 1907, Pt. I, p. 569, 

• (c) For—extending the whole of the Act except section 135 to ihe P^rlakunedi 
Steam Railway, see Madras Rules and Orders, Vol.l. K 

9 

147. The Governor-General in Council may, by a like nqjtifica- 

Power to exempt tion, exempt any railway from any of the provi- 
tailwaysfroniAciL sions of this Act. 

Old Acts. 

This section is new. 

/.—“ Power to exempt railways from Act." • 

Notification. 

For—exempting the Barsi Light Railway Company from the provision.^ of 8 85 
of the Act, see Gazette of India (1890, Pb. I, p. 303. L 


148. (1) For the purposes of section 3, clauses (5), ((>), and (7), 
Matters supple- sections 4 to 19 (both inclusive), 47 to 52 
mental lo the deft- (both inclusive), 59, 79, 83 to 92 (both inclusive) 
Sn^-miwr/rrC 96, 97, 98, 100, 101, 103, 104, 107, 111, 122,124 
” to 132 (both inclusive), 134 to 138 (both%nclu- 


sive), 140, 141, 144, 145, and 147, the word “ railway,’, whether 
it occurs alone or as a prefix to another word, has reference to a 


railway or portion of a railway lyider construction, and to a rail¬ 
way or portion of a railway not used for the public carriage of pas¬ 
sengers, animals, or goods, as Y?ell as to a railway falling withiiMhe 
definition of that word in section 3, clause (4). 

(2) For the purposes of sections 5, 3l, 83, 100,101, 103, 104, 
121, .122, 125, and 137, sub-sections (1),- (2), and (4), and section 
138, the expression “ railway servant ” includes a j^rson erffployed 
upon a railway in connection with the service thereof by a person 
fulfilling a contract .with the railway administration. • 

Old Acts. 

This section is new. 



V * I 

aot). [Sb. 119 & lao 

‘ *** 

fffl^ In 192 of tl^e ladiaa Penal Code, for the 

j word|, '** by th^s Code or the law of England,” 
3ode,the woi^i, “ by the law of British India or Eng- 
lahd,” shall be sabstitnfaed. 

Old Acts. 

Tbu section is new. 


(Motes) ■ 

, aenersl. 

eaiM^ BMtlon. 

' Vhis SeotioQ is saggested bj B. 183 of the Baiiwtj Bill, 188 (Of S. 149 of present 
Act) (Sfe Statement of ObjecU and Rea&om.) M 

160. For that portion of the preamble to the Smdh-Pishin 
, ^ ^ ^ Kail way Act, 1887, which begins with the words 

sthe Bioah-Pishm Bo fftr aa it applies, and ends with the words, 
Bailwsy Act, 1887. « ^ jjg entiiety,” the words, " should apply'm its 

entirety to .that part of* the Sindh-Pishm section of the North- 

Westdrn Bailw% which lies beyond the Province of Sindh,” shall 

be snbstitnti^. 

* * Aot«, 

loiS seotion is new. * 

THE FIRST SCHEDULE. 


Bhactmbnts Repealhd. 
{See section y.) 


Number and year. 


f 1865 



V. of 1879. 


IV. of 1888 
XI, Of 


Title. 


Acts of the Oovtrivyi-Oeneral tn Council 


Curriers Act, 1S65 


Indian Railway A<))i, 1879 
Indian Railway Act, 1883 

t 

Indian Tramwayi^ Act, 18'i6 


Extent of repeal. 


Sb tjon 7 (so far a** it 
r lutes 10 railwiiyb) 
and section 10. 

The whole. 

The wnole. 

Seciion 49. 


I 

n. %l 1889 


fief of the Lieutenant-Govemo^qf Bengal %n Ooimetl, 


BengbllESinbankment Act, 1883 


Seotion 16, and in sec¬ 
tion 17 the proviso 
to the first paragraph 
of that section, the 
words, “ or under 
the section last pre¬ 
ceding," and the 
words, ‘ or rail, 
road," wherever they 
oocur. 


« •> 
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Act ft of 1882 (INDIAN TRUSTS ACT). 13f 

* * 

Where the trustee . sustained * ’—{Continued), 

(li) SUITS NOT KALTJNO UNDER S. 10. 

(a) A transaction, whereby certain shares in a Coiiipaiiy aio allotted to a third* 
person on the understanding that the latter was to transfer the shares 
to the plaintiffs on their paying him a eci-tain sum of money, does not 
constitute a trust in favour of the plaintiJfs for .any specific purpose, 
within the meaning of S. 10 of the Limitation Act, of which the 
plaintiffs can enforce specific perfogpianec. 2 C. 323 (326). J 

The section excludes implied trusts,•or such trusts as the law would «nfcr 
merely from the existence of p.irticular facth^or fiduciary relations. 
AG 455 (465) = 3 0 L.B. 315. , K 

(c) Per White, J. —These *words are used in a jestiictive sense and limit the 

character and nature of the trust attaching to the property sBuglit to 
bo followed. The phrase is a compendious form of expression for 
trusts of the natuie and cBiractei mentioned in Arts.* 133 and 134 
of the Limitation Act. 4 C 897 - 4 C.L.R 193. L 

(d) Per (}nrth„ J. —They aie intcndecf to apply to trusts created for some 

'Ijiined or particuLir purpose oi object, as distinguished from trusts of 
a general nature, such as the law imposes on executors and others, 
who hold recognised fiduciary positions. 4G. 897- 4 C.L R. 193; 

(4 C. 456, F ,'2 B 388, P). H 

(c) 10 the oliject of a suit bj a cestui que ti nst is not to recover any property 

in sficuic, but to have an account of the defendant’s stewardship, 
which means an account of the moneys leceivcd and disbursed by him * 
on the plaintiff’s behalf, and to be p.iid any lulancc which may lie 
found due to him on taking the .account, the benefit of the exemption 
under S. 10 of the L»mit.ition Act (XV of 1877) cannot lie claimed , 
.lud the suit must be brought within six years (under Art. 120) from 
the date when the right to sue first iccriicd to the plaintiff. To claim 
the benefit of S. 10 of the Limitation Act, the suit ag.iinst the trustee 
must ho lor the pifrpose of following the trust propeity in his hands.* 

5 C. 910 — 6 C.L.R. 195 , ftiUoiied in 8 C. 788 (807) , distinguished m 
32 C. 719 (727) = 1 C.L.J. 232 ; ieferred to in 18 C 551 (556). 

(f) Suit ag.aiust the Secretary of State for India, for theiesidue of the 
proceeds of an estate, sold under .4ct XI of 1859 (Bengal) 
the suit was governed by Art. 120 and S 10 of the Act did 
apply. 20 C. 51 (F.B.), referring l» 4 0, 455 -3 C.L R. 315. 

((/) Where, primarily, a suit is not one to follow trust propeity in the 
the representative of a trustee, but really one for an account 
the executor or rcpro&ontativo, S. 10, Limitation Act, w'ould 
to such a suit. It would be governed by ArJ. 120. 10 B. 

folloivMuj 6 0. 910== 6 C.L.R. 195. 

(h) Although executors may be trustee.s, and although property 
vested m them, under the will, for some specific purpose, 
was no trust declared and no diroctioi} given to distribute 
among the heirs-at-law, such executors could not be held 
trustees for a specific purpose, so as to apply to then^S. 10 of the 
Lmiitatiuii Act. 14 B. 476 (481). A 
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• ^ 

/,—<* iv/iere the trustee . sustained '^—{Concluded), 

(ii) SUITS NOT PALLING UNDEB S. l()~(Cmicluded). 

Tbo wordfi “ vested inttwii fo> M specific purpose'' ripply oaly to express 
trusts. They do not apply to trustees under a will, who are not ex¬ 
press trustcscs for the heirs of the testator, except in so far as the 
terms oi the will constituted them such trustees. 21 B. 64G (665), * 

/ollo«'Mi5i4C. 455 = 3 C.L.B.. 315. * 

(10) Be&fton why limitation is noSoar to suit against expmB trustee. 

• Limitation docs not run to cictinguiah a suit against a trustee, in the ca,sc of 

express trusts, for, owing to the privity obtaining between them, the 
possessioii of the trustee is the possession of the beneficiary and no 
adverse claims could arise. Chnlmer v. JJ^adley, IJ. andW. 67; 

• • liemiett v (folley, 2 M. and li. 2^2. S 

(11) Conatructivo trusts will be barred. 

Limitation will however operate to extinguish constructive trusts, if nothing 
IS made to keep them alive l^etrc v. I’., 1 Drew 371, He Senit, 8 
Ir. Oh. Rep. SIG ’ T 



j?.—“ Unless thfi beneficiary ...concurred in the brevcK ." 

A.-UNLESS THE BKNEInClAEY HAS BY EEAUI) 
INDUCED THE TKUSTEE TO COMMIT I’HE BliEACH. 

No relief to infant or feme covert fraudulently inducing trustee to commit breach. 


(n) Infancy Ismig no jiassp^n t to commit .i fraud on others, Courts,||lll not 
protect an infant old and tunniiig enough to commit a fraud.' Emoy 
V. Mc/tdtes, 2Kq. G.i Ab. 489 Pet hot d King, Earl of Buchitigham 
V. Drurij, 2 Ed. 71, 72 , Woolj^v. W., (1899) 1 Gh 343. 0 


(h) Therefore, an infant beneficiary fraudulently holding himself out to be a 
ma-.oi and thereby inducing the trustee to pay him cannot rendi'r the 
trustee liable to pay him over ag%tn, when he really attains majority. 
Overton v. Bamslet, 3 I fare 503. H'rv/ht v. Snawe, 3 De. G. aiidSni. 
321; Nelson v. Stocks, 4 iJe. (I and J. 458. Y 

(c) Suico a porson will not be oxeraptod from liability to a charge of fraud either 
on .R-eount of roierture or infancy, a feme covet t or infant, Icsiding a 
tiustoe into cominitting a breach of trust, is precluded from cJaimmg 
relief against him for the broach. Ho Lush's Trusts, 4 L.R. Ch. Ap. 
591 , Danes \ Hodgson, 25 Bcav, 187 ; Beckett v. Cordley, 1 B.C.O. 
:158, Ryder \. Biclu-rtoo, cited m Walhery. Syinonds, 3 Sw. 82 , and 
Cory V. Gertchen, 2 Madd. 40. W 


• b._OB the BENEEICIAUY.CONCUEllED IN THE 

• ’ BUEACH. 

(1) Concurrence of benefleiaries l^iil condone breach. 

(ft) Tlie rule of the Court, m all cases, is that, if a trustee errs in the manage¬ 
ment of the trugt and is guilty of a breach of trust, yet, if he goes out 
of the trust with the approbation of the beneficiary, it must first be 
4 , juadc good out of the estate of the person Who consented to it. 
Tmffmd v. Boehm, 3 Atk. 444; Per Lord Hardiotcke. % 
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3, — "Or subsequently. . trustee”— (Conttnued). 

I# 

(6) But tbcro are oases whore a knowledge of the facts may and evon ought to 

be inferred from great la^e of time. Life Association of Scotland v. » 
Svidal, 3 DeG.F. and J. 77. i 

(c) And more knowledge and forbearance from suing on the part of the ccstm 
que trust wore held not to operate as a bar against him, whore the 
abstinence was only for (i) throe years, llnncliett v. Briscoe, 22 Boav. 
496, (ii) four years, lie Jackson, ^4 L.T.N.S. 467 , (iii) ton years, 
Farrant v. Blanchford, 11 W.B. 178 and even (iv) twelve yt^irs, 
Rochefoucauld v. Boustcad, l Oh. (C.A.) 196. K 

e 

^22) Essentials of’v'alid acquiesoenoe, etc. ' 

(а) The ccifiw gwe fntst must be a sui juiis a foinalc under covortuje is a 

sui juris m respect of her property settled to her bcpar.itc use, or her 
separate property under the Mamed Women’s I’ropertji Act, whore 
there is no restraint against anticipation ; Tayloi v. Cartwright, 

14 L.E. Eq. 175. L 

• 

(б) Infants attaining majority should have proper legal advice, if they require it, 

, before executing a formal release. Lloyd y, Attv'ood, 3 Do. O. and J. 

^ 615, and the Court will waAch over the infant, evon though he in<iy 

lie twenty-one years of ago, till he is properly informed as to his estate. 

Kilbee v Sneyed, 2 Moll. 233. M 

« 

(c) The beneficiary must have full knowledge of his rights .ind of the facts of 

the case (Strange v. Books, 1 408 and Adams v Clifton, 1 . 

Russ. 297) Else, the release may lie set aside oven after a long 

period, as twenty years AeOaniett, 31 Ch. I\ (C.A ), 1. H 

(d) Thcrt' must be the knowlnidgc of the bre.ieh of trust, and the knowledge 

must bo positive. It is not enough to .say that the beneficiary can¬ 
not bo put upon inquiry', smee he is not bound to do anything in self¬ 
protection. It la the duty of his trustee to protect him. Birrcll, 

113. • 0* 

(e) Whether it be acquicsoonco in the conduct or m the language of others, it 

must be clearly shown that such conduct was fully known or under¬ 
stood by the person, before any inferences can lie made from his 
pasBivenosfa or silence. Smith v. Hayes, Ir. R. 1 C.L. 333. P 

(/) And the knowledge must be complete, for the Ixsaeliciary cannot bb boUnd 

by acquiescence, unless he has been fully informed of his rights, and 
of the material facts and circumstances of the case. Birroll, 113. Q 

(</) But knowledge by itself is not acquiescence, you may know without assent^ 

mg, and, if you do not assent, you do not acquiesce. (/6td.) R 

• • 

(A) The beneficiary must also understand what'is the law on the point and 
' what actions the Courts will take u^n it. McCarthy v. Decaix, 2 R. 
and M. 615; and Marlter v. Marker, 9 Hare 16; Cockerell v. 

Cholmeley, 1R. and M. 425. . 8 

• 

(t) If bare acquiescence is a valid defence, it must be an acquiescence while the 
act acquiesced m is in progress, and not after it has beon«uomplcted. 
De Bussche v. Alt., L.B. Oh. D. 286. See 12 M. 322. T 
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. » 

3.—**Or subsequently . trustee” — (Concluded). 

) V/hctG a patty is fixed with acquiescence, the circumstances must be not 
only such as afiorded him Ai opportunity to act or to but such 
also as would properly and naturally call for some .mnoii or reply 
from men similarly situated. li. v. Mitchell, 17 Cox. C.C. 503. U 

t) A release extorted from a beneficiary liy distress or terror is invalid. 
Howies V. Stewart, 1 Sch and Lcf 209 (226). Y 

4.—”A trustee... Interest except . cases.” 

• A.—Ordinary interest. 

(1) When trustee presumed to have received inte;'est. 

• •A tiustee may fairly be presumed to have received interest, where ho has 
traded with the trust money Pennif v. Arison, 3 Jur N.S. 62. 

• (Sei clause (d) of section ) W 

( 2 ) When trustee need not pay interest. 

(a) A trustee, liy whoso default in not c*allm« in and investing the trust 
propcity it is lost, will li.ive to make good the loss, but need not pay 
interest. Xnwson v Coixlami, 2 B C.C. 156 ‘ X 

(5) Whore a trustee or executor bona, fide p,t\s oicr trust money to the wrong 
person, he will lie liable to refund, but not to pay interest Salt- 
mar^hv. Banclt, 31 Bcav. .3*49. Y 

* (c) It 18 not the pr,icticc,i»t the Court to award interest on what may be found 

due for arreais of income j Ploiia \ Johnson 2 L.R Ch. App. 225. Z 

( 3 ) Honest breaches of trust—Interest awarded—Liability b^sed on actual 

amount of loss. 

(a) For loss of capital caused b) disobeying the directions of a scttlcinoiit, 
where the trustees arc given a choice of investraeuts, the beneficiaries 
c.Ill only claim the money with'mterest at 3 per cent. Be Baiclay, 
Batclaij v. Andrew, 1 Ch 674 and liubmson v. R ,1 1). M. & G. 247. A 

(h) A neglect to invest the re-iits and profits of an estate in a receiver’s hands 
will render him liable to pay interest on the sums he has received. 
lUchs V. Hicks. 3 Atk. 274 B 

(e) Where .i trusteoo uiiroasonpddy delays to invest trust money, he should, 
liming the continu.ince of such dcLiy, account to the beneficiaries for 
simple interest at 3 per cent , because, if he had not delayed, the 
interest would have accrued. Be Goodenoiujh, Marland v. Williams, 
(1895), 2 Ch. 537 and Stafford v. Fwidon, 23 Bcav. 386. C 

(d) An^ it wilt bi' decreed, oven when there may bo no prayer in the bill for it. 

Woodhend-^. Mainott, C I*. Coop Cases, 1837—38, 62 D 

(e) Where the interest has been paid by mistake, such wrong payment, though 

irrecoverable, will not affect the right to the principal. Remnant v. 
f/ood, 2 DeG’F. ard J. 404. Alj* jifirfe O/’e, L.R. 8 Ch. 711, E 

(/)*A resale of the trust pcojicrty by the trustee will render him accountable 
for auy piolit with iiiterosL. Ex paite Beynolds^ 5 Ves. 707. F 
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4.—••A trustee,...Interest except..^.cases ’’—(Coniintied). 

A.—Ordinary interest — (Concluded). 

• 

(ff) A cestui que trust may claim from a trustee, who has purchased tJie estate 
and sells it to a purchaser for value without notice, either the 

difference between the price which the trustee gave and that for 

which ho sold, or the real value of the estate at the time of sale with 
interest. Fosr v. Mackreth, 2 Cox. 320; TInllv. Tlallet. 1 Cox. 139 
and Lord Hardwicke v. Vernon, 4 ¥es. 41§. G 

{k) Where, after paying debts and legacies, an executor or administrator 
retains the testator’s assets without accounting to the residuary 
•legatees or next of km, he will, after thi voar generally allowed to 
realise his testatbr’s assets, bo liable to pay interest on the amount 
retained. Hatchffe v. Graves, 1 Vern. 19G, Fmhes v. Hftss, and 

Holgate v. Haworth, 17 Boav. 259. H 

• 

(i) Where the executors, bound to make the funds productive, do not apply 
the assets in paying a debt carrying interest duo from the testator’s 
estate, they will be liable to pay the amount of the interest. Hall 
V. Hallet, 1 Cox. 134 ; Turner v. T., 1 J. and W. 43. I 

*(./) Where a trustee mixes trust moneys with his own and employs the mixed 
funds m trade, the beneficiary may claim the principal and propor¬ 
tionate profits, rather than the prmcipal and interest only, but 
cannot claim Ixith interest and profit.s, but must choo.se between 
them. Vyse v. Foster, B-B. 3 Ch 334 J 

I 

(A) Where the grandfather of the plaintiff bequeathed a sum of money in the 
hands of the defendant. Tio be paid by him to the plaintiff without 
interest, and the defendant traded with the money and made certain 
profits, in a suit to rdcover the sum mentioned aliovc with compound 
interest, but not based on the will, nor on any trust alleged, the 
defendant resisted the claim for interest, on the ground that no 
interest was payable under the will. Held, that the plaintiff was 
entitled to recover interest under the circumstances. 2 A.W.N. 169. K 

(1) Where, independently of any breach of trust, loss wouM always ensue on 
the realization of trust property, and the latter is stilt more depre¬ 
ciated by a breach of trust, the trustee is liable only for the further 
depreciation, and not for the difference between the nominal and 
the actual value realized. Lord Gainsborough v. Watcombe Terra 
Cotta Co., 54 L. J. Oh. 991. L 

(to) The fact that the executor did not profit by the money with him is Tio 
excuse, as it is his duty to make it profitable to the estate, and he 
will have to pay interest, notwithstanding that he may have Icflf 
the money with his banker at a separate account. ^ Askbumhan v. 
Thompson, m Yes. • M 

• 

B.—Compound interest. 

(1) Express trust necessary for char^g oompound interest. 

{a) An express trust must have been declared, to charge the trustee with 
compound interest. Tebbs v. Carpenter, 1 Msdd. 290 f Attorney. 
General v. Solly, 2 Sim. 518. H 
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4 .—*M trustee—interest except — cases*’—(Continved), 

B.—Compound interest— {Continued). 

(/)) “ Where there js an exprosf, trust to make improvomont of the money, if 
the trustee will not honestly endeavour to improve it, there is 
nothing wrong in considering him, as the principal, to have lent the 
money to himself upon the same terms upon which he could have 
lent it to others, and as often as he could have lent it if it be princi¬ 
pal, and as often,as he ought to have received it and lent it to others, 
if the deinand be interest, and interest upon interest.” Raphael v. 
Roehm, 11 Vcs. 92 (107). 0 

t 

(2) Active calling in of trest moneys for embarking them in trado necessary for 
charging compound interest. 

* ' To charge a trustee with compound interest, or with the actual profits of 
cmplf'j mg the trust funds in trade, there must be an active calling 
in of the trust moneys for the purpose of embarking them in the 
trade or speculation , a mere neglect to call in moneys, already era- 
baikod 1)> the solicitor in the trustee’s trade, is not enough. Vyic v. 
h'of.tcr, 8 Oh. App. 309. P 

(3) Honest breach of trust„but compound interest awarded. 

{a) An executrix, who let the trut^t funds lie idle for nine years with her soli¬ 
citors, during the cestm ijne tinst's infancy, was made to pay 
compound iiitcicst .at 3 per cent, per .innum, with half yearly rests, it 
liemg her duty to have accumulated the income by investment. 
Oihnij V. Ste^jftens, 30 W. B. 755. Q 

(5) A trustee will, when directed to aceumul.ito, lie charged compound interest 
with yearly or half yearry rests Re Rat clay Barclay^ v. Andrev, 
(1391) 1 oil. 074 , Re Emmet, Emmet v E., 17 C ]). 142 , A.— G. v. 
Alf(Yrd, 4 D. M and U 851. “ R 

(4) Dishonest breach—Compound interest. 

In such a case, the Court would be justified in dealing, in point of interest, 

, very hardlj with an executor , because it might fairly infer that he 

11 led the money in speculation, by which he cither did make 5 per 
cent or ought to bo estopped from saying that he did not. The Court 
• would not inquire what had been the .actual proceeds, but, in applica¬ 
tion of the principle ‘‘ m odium R^iohaiont. omnia pteesumuntiu',” 
would assume that he did make the higher rate, that is, if there were 
a re.asonablo presumption. A-G.v Alford, AD M. and G. 851. S 

(5^ Grounds on which compound interest charged. 

(ffl) Where a solicitor-trustee used trust funds in his business, interest was 
ordered to bo charged at the rate of 5 per cent, for this reason that the 
* money was retained lu the defendant’s ovrn hands, and was made use of 

byhwn. But the Court is wrong in directing half-yearly rests; because 
the principle laid down in the case of Attorney-GeneralAlford appears 
to be the soun^ principle, namely, that the Court does not proceed 
against an accounting party by way of punishing him for making use 
of the plaintiff’s money, by directing rests, or payment of compound 
interest, but piDcecds upon this principle that either he has made, 
or has put himself into such a position that he is presumed to have 
made, 5 per cent, or compound interest, as the case may be. Burdock 
v. Garrick, 6 Ch. App. 233. T 
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4.—** A trustee.. ..Interest except.. cases* *—(Conhmied). 

B. —Compound interest— {Concluded). 

(b) Where a trustee employs money in ordinary tr.ulo, be will be made liable ' 

for compound interest, because trade c.ipital is presumed to yield it; 
but that reason has no application to capital employed in a solicitor’s 
business, upon which a solicitor is frctiucntly rccoiviiig no interest at 
all. (Ibid) U 

(c) Sec, also, Vr/se v. Foster, 7 L.Kill.L, M8, where Jauies, h.J, approving 

Fenny v. *4 vtiton, injra, rcinarkSd that the Court was not a Couiit of 
penal jurisdiction. ^ Y 

(G) Cases where compound interest will be charged. t 

(a) Wlicic the trustee ouglrt to have received more, as by improperly calling in 

a mortgage Ciinying ttper cent. • 

(b) where he had actually received more than i jwr cent. 

9 

(c) wliere he must bo presumed to have leceivod iiioie, as if ho had tr.idod 

with the money. Fenny v. Anson, 0 Jur. N S. (/J W 

{d) Cases aie rare where 5 per cent compound iiitoicst will now be charged, 
save in eases of trustee tr.vding with tiust money. lie J>avis,D.\. 

• n , (11)02) 2 Ch. 31.5 ; R'ljduu.d v lioehnf, 11 Vos. Ill; 13 Vos. 407, 

600; Gouils y. Rohm Is, (5Cf aiidh’ G5 , Knot v. Q'olte, Ifi Beav, 80 ; 
Toirnend v. Toionemt, 1 (liff. 201 , Re Emmet, E, v. E , 17 C.D. 
142. X 

C.--Employment of trust property in trade, etc.-Interest. 

Partner trustee employing trust funds in trade. 

(a) Where a trustee, who is apaitnerma him p.iys tiust iiioneyB into the 
liartriership account, any loss caused liy the bieaih will render the 
otliei partners liable. Ettejet v baiecs, 31 Ueav. 571); /JUiir y, 
Bromley, 5 Ila. 542. Y 

(5) The jsirtiicrs of a firm of solicitors, one of whom commits a fraud against 
the cestui qne tnisl, will become Inble ioi the btcach, Sawyer y, 
Goudwm, 3G L.J.N.S Ch, 578 Z 

D.—Further safeguard against breaches of trust. ' 

Maxims established by Chancery Courts to maintain trusts against trustee’s 
wrongful acts. 

I. “What ought to be done shall bo i oiiHidered <is done.” Fitz'jernUi \. 

Jereoise, 5 Mad. 29 , Focnie v. Blount, Cowp. 4G7; Fulteney s. 
Darltiujim, 1 B.C.C. 237 , A.stleyy. Earl of Essex, G L.K. Ch. App. 
898. A, 

(a) “ The lorlicarancc of the trustees m not doing what it was their oiiice to have 
done shall in no sort prejudice the cestiit qne it ust, siiico at that rate 
it would be in the power of trustees, either by doing or dcl..ymg to do 
their duty, to alicct the right of other persons; which can never be 
mainUined. Wherefore the rule in such cases is, that “ Wliat ought 
to hxie been done shall be taken as dgtie," and a rule so powerful it is, 
as to alter the very nature of things, to make money land, and, on the 
contrary, to turn land into money.” Lechmere v. Earl ojl Cat lisle, 3 
P.W. 215. B 
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4.—"A trustee—Interest _ except....cases ’'—{Concluded). 

D—Further safeguard against breaches of trust— {Concluded). 

(0) Tf tho purchase had been made, it must have gone to the heiri but if the 
trustee, by delaying the purchase, might alter tho right, and give it 
to tho executors, this would be to make it the will of the trustee, and 
not the mil of the testator, which would be very unreasonable and 
inconvenient." Scudamore v. Scudamore, Pr. Oh. 543. C 

(c) Hence, it is a mle of squity that money in whatever manner desired to be 

invested in the pulbhaso of land, or land similarly required to be 
converted by sale into money, shall be treated as that kind of property 
into whiph it IB to bo desired to be converted. Fletcher v. Ashburner, 
IB.O.C. 499 , Wheldnle v. Parttidge, 5 Vcs. 396; Stead y. Newdi- 
^ gate, 2 Mor. 521 and Ashby v. Palmer, 1 Mer. 296. D 

(d) But this doctrine of conceptual conversion will hold good only till some 
• beneficiary, competent to elect, announces his intention to take the 

property as it originally was. Cookson v. Beay, 5 Beav. 22; 
Harcourt v. Seymour, 2 Sim. N.S. 45. E 

(e) The reason for this limitation is that a Court of Equity will not force a 

conversion on an unwilling absolute owner, as he might immediately 
reconvert it, rendering the Court’s action vam, a result' which it 
dislikes. Seel.i v. Jngo, 1 P.W. 389. F 

II. (ft) “ The act oi the trustee shall not alter the nature of the beneficiary’s 
estate.” Selby v. Alston, 3 Ves. 341; Philips v. Brydges, 3 Ves. 
127 and Eat loin v. Sauiulers, Amb. 242. G 

(h) Though the trustee may legally be the .ilisolute owner of the land or 
money, he is c.onsidcrod bnly aa a means to the carrying out of tho 
trust in Equity, which will never allow the beneficiaries’ interest to 
bo affected by any inisfeasanVie, but, as often as any unauthorized 
conversion is made, will transfer to the new interest the attributes of 
tho old, that is, treat real property as personal and vice veisa, as 
circumstances may require. He IktmtUon, 2 Ch. (C.A.), 617. H 

24. A trustee, wJio is liable for a loss occasioned by a breach 
of trust m respect of one portion of the trust- 
to^rustoc^i property, cannot set off against his liability a gain 

which has accrued to another portion of the trust-' 
property through another and distinct breach of trust. 

, ^ (Notes). 

/.—“ No set oft allowed to trustee." 

({1} Section explained. 

(а) See Tagore Law Lectures, 1881, 193, also Dvnies v. Scott, 4 Buss. 195 

* which IS to the same effect as this section. I 

(б) “ When there are twogseparate funds, subject to trusts, and the trustees 

commit a breach oi trust as to one, by which it is lost, it is im¬ 
possible to permit the trustees to say * we have improved the other 
fund, and that^ fund is bound to make up the loss on the other.* 
If the trustees have lost one part of tlie settled funds, they must 
• , answer for it, whatever may be the improvement of the other part." 
Dimes v. Scott, 4 Buss. 195. J 
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t.—"No set oft allowed to trustef' *—{Concluded). 

(d) Where there are several distinct investments by trustees which arc not 
iiuthonsod by the instAtment of trust, m some of which a loss has 
been incurred for which the trustees can be made chargeable, and in 
some others there has been a gam, which the trustees have no right 
to claim for their own benefit, the Court will not sot off the loss in one 
against the gain in the other. Wiles v, Gi esham, 2 Drew. 268. J1 

(d) Where executors wore directed to convert the testator’s property and invest 
it in Government or real securities, and thtiy albiwod the tenant for hfe 
f for 11 years to receive 10 per cenl. on an Indian loan, and then invested 

the capital in the purchase of Bank Annuities, <lnd the stock purchas¬ 
ed was considerably more than could have been purchased with the 
same capital at the end of one year from the testator’s death, they 
were not only made liable for the excess of interest paid to IhS tenant 
for life, but wore disallowed their claim to set off against their liability 
the accidental advantage accruing to the trust from th'oir laches in 
miking the investment, and the depreciation of funds during the in- 


terim, Ihmes Scott, 4 Huss. 195. K 

(e) Where the breach of trust causes lienefit to the >'estate, the trustee is not 
* liable for outlay. See Vyse v. Foster, 8 61i. Ap. 3U9. L 

I 

(/) Loss on one transaction cannot be set off against gam on another. Wiles 
V. Oi esham, 2 Drew. 258. H 


(2) Where the loss and gain arise out of the same transaction. 

(а) -, the trustees would be allowed a set off. Fletcher v, Green, 33 Bcav. 

426. . N 

(б) Where a trustee commits a broach of trust m lending trust moneys on 

mortgage, and upon d suit by him the mortgaged property is sold, and 
the money is paid into Court, and is invested m consols pending the 
suit, and the consols rise in value, the trustee would Ixs allowed to set 
off the gain in the value, of the consols, against the loss under the 
mortgage. {Ibid.)* 

3) Where loss and gain arise from two distinct transactions 

But-no sot off would be allowed. Dimes v. Scott, 4 Suss, 195. *(sco supra), P 


Non-liability for 
predecessor’s de¬ 
fault 1. 


28. Where a trustee succeeds another he is 
not, as such, liable for the acts or defaults of his 
predecessors. ^ ^ 


(Notes). 

l.~*Non-liability tor predecessor’s default.” ' 

(1) Liability for breach of trust by predecessor or co-trusiee. * 

■ The leading case upon this point is Towrley v. Sherborne, Bridgman 36; 

Tagore Law Lectures, 1881, 198. Q 


(2) Inquiries as to acts of predecessors. 

(a) Trustees should ascertain “ that the trust fund is properly invested, aud 
that theii predecessors have not committed breaches of trust which 
ought to be set right." Uoderhill, p. 166. „ 
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Non-liability fqy predecessor's default "—(Concluded). 

(b) Where, owing to u trustee not inquiring into such matters, the trust estate 

should suffer, a now trustSo may be liable; “ although ho himself 
took no part, and could have taken no part, in committing the ori¬ 
ginal breaches of trust.” Harvey v. Olliver, 57 L.T. 239. S 

(c) But where the old trustees had claims against third parties (^.' 7 .. against 

their solicitor for negligence), the new trustees cannot sue the third 
parties, but musfe S'Pply to the Court for directions. PktsHU v, 
A’ddw, 79 L.T. 136. ^ T 


Noil ii ibility for provisions of sections 13 

co-trustee’sdefault 1 . and 15, one trustee is not, as such, liable for a 

' . breach of trust committed by bis co-trustee : 

Provided that, in the absence of an express declaration to the 
contrary in the instrument of trust, a trustee is so liable— 

(a) where he has delivered trust-property to his co-trustee 
without seeing to its proper application. 

(b) where he allows his co-trustee to receive trust-property, 
and fails to make due enquiry as to the co-trustee’s dealings there¬ 
with, or allows him to retain it longer than the circumstances of 
the case reasonably require 

(c) where he becomes aware of a breach of trust committed 
or intended by his co-trustee, and cither actively conceals it, or 
does not, within a reasonable time, take proper steps to protect the 
beneficiary’s interest ^ . 

A co-trustee, who joins m signing a receipt for trust property, 
‘ and jiroves that he hfis not received the same, is 

fo/contorimty!''°****^ answcrablo, by reason of such signature only, 
* for loss or misapplication of the property by his 
co-trustee. 

Jlhisiration. 


A fjcque.iths cotUin property to B .lud C, and dircets them to sell it and invest the 
peeftoeds for the benefit of D. B and C aceordingly sell tlie property, and the purchase 
money is received by B and rctamod in his> hands. C pays no attention to the matter 
Sfcr two years and then calls on B to make the investment, il is unable to do so, be¬ 
comes insolvent, and tho purchase-money is lost. C m.iy Vhj eompollod to make good 
the amount. 

* (Notes). 

I.—"Non-liability for co-trustee's default." 

(1) Section explained. • 

A trustee enabling’ a co-triisteo to deal alone with the fund, for tho sup- 
• , posed purpose of an intended investment, was held liable for its loss. 

Ucaibury v. Kirkland, 3 Sim. 265, died m 7 Bom.L.B. 691 (695). U 
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Noa-UabUlty tor co‘trustee*s default ’'^-(Continued), 

(2) Reason of the rale In the section. 

in) The general rule is that trustee'^ and executors are not chargeable with 
other’s defaults. Barnard v. lJagt.haw, 3 I).J. and S. 355, cited in 7 
Bom. L. R. 691 (605). Y 

(6) But the benefit of this rule is denied to a trustee or executor who has been 
guilty of negligence. 7 Bom. L.R. 691 (695). W 

(c) Unless a breach of trust can bo alloged’and proved against a trustee, he 
cannot lie made liable, simply liecause a co-trustoc of liis has Qom- 
* mitted default. Toun v. Sherborne, Birroll, 109. X 

3) Protection‘s against the Acts of co-trustees—English law. 

(a) “ A trustee is not answerable for the receipts, acts, or defaults of hi|i co- 
trustee, save only- (a) Where he hands the trust property *to him 
without seeing to its proper application , (5) Where he allows him 

to receive the trust property without making due inquiry as to his 
dealing with it, (c) Where he becomes aware of a breach of trust, 
cither committed or meditated, and abstains from taking the needful 
stops to obtain restitution and redress or to prevent the meditated 
wrong.” Bawsm Claike, 18 Yes. 247, Wytinev. Tettijjat, IST. 
L. R. 360; Milhar’s Trustees v. Poison, 34 Sc. L. R. 798; Under¬ 
hill, 6th Ed., Art. 78, p. 397. Y 

(h) The [leading cases on the subject in English law are Wtikms v. Hogg. 3 
Cliff. 116 and Tovmley v. Sherlno-.ie, Bridg 36. Z 

(c) In Wilkins v. Hogg, “ the testatrix, after .appointing three trustees, declar¬ 

ed that each of them should be answerable only for the losses arising 
from his own default, and not for involuntary acts or for the acts or 
defaults of liis co-trustees; and particularly, that any trustee, wlio 
should pay over to his co-trustees, or should do nr concur in any .act 
enabling his co-trusteos to receive .any monevs for the general pur¬ 
poses of her will, should not be obliged to sec to the due application 
thereof, nor should such trustee be subsequently rendered liable by 
any express notice or intimation of the actual misapplication of the 
same moneys. The three trustees joined m signing aijd giving re¬ 
ceipts to insurance companies, for sums of money paid by them, but 
two of the trustees permitted their co-trustoo to obtain the money 
without ascertaining whether he had invested it. This trustee 
having misapplied it, it was sought to make his co-trusteos respon¬ 
sible.” Held they were not. 

(d) In the above case the following observations were made by Lord Westbury — 

‘‘There are threo modes in which a trustee would become babl^ 
.according to the ordinary rules of law—first, where, being the recipient, 

' he hands over the money, without, securing its due application ; 
secondly, where he allows a co-trustee to receive money, without 
making due inquiry as to his dealing with it; and thirdly, where he 
becomes aware of a breach of trust, either committed or meditated, 
and abstains from taking the needjul stops to obtain restitution or 
redress. . . There remained, therefore, only personal misconduct, 
m respect of which a trustee acting under this will '^ould be re¬ 
sponsible. He would still be answerable for collusion if he handed over 
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!.—** Non-UabHity tor co-truatee’s default ”— (Contmued). 

trust money to his co^trustco with reasonable ground for believing or 
suspecting that that trustee would commit a broach of trust. (Ihid.) B 
(e) For a more recent case on the same point; see Pass v. Dundas, 29 W.B. 
382. C 

(4) Negl^ence of trustee. 

('?) But negligence is breach of trust, and if it is by the neligence of one trustee 
that another has been able to commit a fraud, the negligent trustee 
is hablc, not for the fraud of which ho is wholly innocent, but for his 
negligence which permitted it. Trutch v. Lamprell, 20 Beav. 116. D 

(b) Where, two trustees having properly sold out trust money, one of them 

handed the cheque for the proceeds to the other, who speedily applied 
‘ , it for purposes of his own, iwld, that both trustees were liable. 

{Ibid.} E 

(c) In the above case, as the one who had misappropriated the money had 

disappeared, the effect was that the honest, but careless trustee, had 
to replace the whole fund. {Ibid.) .. F 

(rf) “This IS one of those painful cases, which unfortunately this Court has 
constantly ito deal with, where trustees, innocent of any desire to 
benefit themselves, have failed to perform their duties, and the 
Court IS compelled to make them responsible. It is constantly argued 
by counsel) but the conclusion is as constantly rejected by the Court, 
that a person who acts is not an active trustee and is not liable, 
because he has only acted for conformity’s sake. It is a contradiction 
in terms to .say that a trustee who acts is not an active trustee by 
taking upon himself the ‘office of trustee and acting. He becomes, 
in that transaction at least, an active trustee, and is bound properly 
to pc-rform all the duties appertaining to his office. It is impossible 
for the negligent trustee to contend with success that he was 
justified in paying over the cheque to his co-trustee.” {Ibid.) See, 
^ also Robinson v. Harlcin, 1896, 2 Chy. 415. 0 

{e) Where a trustee is made bable for his negligence, there is no obligation 
upon the trustee who is a defaulter to indemnify his innocent but 

* negligent brother. See Bahin v. lltujhes, 31 Ch. Div. p. 390. H 

(5> Fraud of trustee. 

Where there is an evil practice, fraud, or ill-intent in the trustee that permitted 
his companion to receive the whole profits, he may be charged though 
< he receive nothing ’’ Tagore Law Lectures, 1881, 193; Wilhams v. 

Dixon, 2 Beav. 472. I 

<G) Trustee must not put the trust-fund out of his control. 

(а) A—j-and under the control of other persons. Tagore Law Lectures, 1881, 

141. ’ J 

(б) If he so puts it under^ the control of other persons, he guarantees the 

solvency of those persons, and will be answerable for any loss that 

may ensue. Saiway v. Saltoay, 2 E. and M. 218. K 

• 

(<^ And it makes no difference as regards the liability of the trustee, although 
fi , the persons under whom the property was left were co-trusteea. 

• Ltms V. ATohle, Ii.E« 8 C!h. D. 691. ^ L 
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1.Non-IlabUity for co-trustee’s default ’’—{Concluded). 

{!) Tpustee to prevent even threatened breach of It. 

(n) A tru'itee is called upon, eve^ if a broach of trust is only threatened, to 
prevent it by obtaining an injunction. Tn ie CJieitseif Market, 6 •• 
Price, 279, cited in 7 Bom. L. R. 691 (695) H 

(6) The law requires of trustees an active .ind vigilant prudence, and the 
oraibsion to take the legal stops is blameworthy. (Tlnd ) N 


(8) Liability of Hindu Trustee-Law before the Act. 

^ A Hindu trustee, who, having .icccptod .i. tiust, remains passne and takas no 

steps to see the trust carried into execution, is b.ible for losses arising 
from the breach of trust of his co-trustoc • See 9 B H.O. 333. 0 


2.—Clause {b). 


Clause (A) explained. 

Cl. (fi) of this section provides that, in the absence of an express declaration 
to the contrary in the instrument of trust, a trustee is liable for a 
breach of trust committed by his cxi-trustce, where he allows his 
co-trustee to receive trust-property, and bills to make duo inquiry as 
to the co-trustoo’s dealings therewith,‘or allows him to retain it 
longer than the circuuistaliccs of the case reasonably roqmrc. 7 Bom. 
L.R. 691 (695). P 


3. -Clause (c). 

<IIau8e. (c) explained. 

Under Cl. (c) of the section, .v similar liability is imposed, whore the 
trustee becomes aware of a breach of trust committed or intended by 
his co-trustee, and floes not within a rcason.ible time take proper 
steps to protect the beneficiary’s interest. 7 Bom. L.R. 691 (696). Q 

A trustee will bo personally responsible (i) if he, being cognisant of a breach of 
trust committed* by anothci trustee, industriously conceals ijj. 
Boardman v. Mossnian, 1 B.C.C. 68 or R 

(«) if, being so cognisant, he does not take any active measures,to protect the 
interests of his ccsfin qm irusl. Bi ice v. Stokes, 11 Ves. 319, 8 

4.—’* Joining In receipt for conformity.” 

(1) Rule as to trustee Joining in receipt for conformity. 

Where a trustee joins in a receipt for conformity, but without recciving*the 
money, he shall not be answerable for a mis.application by the trustee 
who receives. In re Fryer, ,3 K. and J. 317. ^ 

* % 

<2) Reason for the above rule. 

“ If the administration of trust is vested in co-trustees, a receipt for money 
paid to the account of the trust must ho authenticated by the signa¬ 
ture of all the trustees m their joint capacity, and it would be tyranny 
to pmiish a trustee for an act whioh the very nature of his ofiice will 
not permit him to decline." Lewm, 11th Ed,, p. 291. 0 


20 
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' 4.— “ Joining In receipt for conformity ”— {Conclude^ 

(8) Application of the rule. ' 

(а) The trustee who claims nou-hfiluhty must prove that he did not actually 

receive the money. Biice v. Stohes, 11 Ves. 284. Y 

(б) The burden of proof is upon the trustee claiming non-Iiablihty to show 

that the money acknowledged to have been received by all was in fact 
received by the other or others, and that he himself joined only fo# 

conformity. {lh%d) W 

( 

(c) In the abseneb of all evidence, the olTect of a joint receipt is to charge each 

of the trustees m solido. Tit ice Stokes, 11 Vos. 319 ; Lcwin, p. 2C'», 

Whit. Stokes, Vol. 1, 851. X 

< 

* (d) Although a joint icccipt at law is coiiplusivo evidence that the money came 

, into the hands of .ill, yet a Couit of Equity will decree according to 

the justice of the case. Harden \ Par<,ons, 1 Fhlcii. 147. Y 

(c) The role as to non-liability of tnistco for merely joiningpio foniia in receipt, 
IS inapplicable, where, from the nature of the transaction or character 
of till' tiust, the omission to receive the money is m itself a breach of 
duty. Bet Kay, J., in Re Foloiret and the Metropolitan Board of 
Works, 27 Ch 1), 592. Z 

<4) Trustee joining in a receipt must net permit money to be with co>trustee, 

(fl) Although a trustee joining in a receipt m.iy be safe iii merely permitting 
his co-trustee to rci'cive in the first instance, yet he must be careful 
not to allow the money to rem.iui in lus hands for a longer period 
than tho circumstances of the case reasonably require. Btice v, 

Stokes, 11 Vos. 319. A 

• 

(h) It IS the duty of the trustee not to roly on a mere statement by his co¬ 
trustee, that the money has \jcen duly invested, but to ascertain that 
such IS tho f.ict. Tlionipson v. Finch, 22 Bcav,' 31C B 


27. Wli'ivo co-trustoos jointly commit :i lireach of trust, or 
where one of them by Jus iicfflect enables the other 
of co 4 r^stees^*^'^^ commit a breach of trust, each is liable to tho 
, beneficiary for the whole of the loss occasioned 

by such liri'ach. 


But, as between the trustees themselves, if one be less guilty 
than another, and has had to refund the loss, the 
woen^co-tJStJs^^^ former may compel^the latter, or his legal ro- 
^ presentfitive, to the extent of the assets be had 

received, to make good such loss ; and, if all be equally guilty, any 
one or more of the trustees who has had to refund the loss may 
compel the others to contiibute. 


Nothing in this section shall be deemed to authorize a trustee 
who has been guilty ol ft-aud to institute a suit to compel contri¬ 
bution. t - 
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(Notes). 


“ Several liability of co^ trustees .'' 

(1) Section explained. « 

“There is no primary liability in respect of a bre.ach of trust, all parties to it* 
being equally liable for the whole of the loss occasioned by the wrong¬ 
ful act or default, and it is no objection, to suit brought by parties 
seeking relief against a breach of trust, that one of the defendants, 
against whom no relief is jiraycd, may have been a party to such 
breach of trust. ” Wilson v. Moom, 1 M^and K. 127. C 

j2) Joint liability taken away by express contract. * 

(a) ThCijoint-liability of trustees may be taken away' by express contract. 

Bvt h V. Betty, 6 Madd. 90 * D 

(b) Thus where it is agreed that each trustee shall receive, and bo answQfablo 

only for a certain portion of the trust est.itc, each trustee will only be 
liable for the amount in his own custody, Jhihx. Betty, GMaM. 
90. * E 


• 2.—Contribution as between co-trustees.” 

(1) Principle as to contribution. 

*(a) Where trustees are equally to blame for a broach of trust, they are jointly 
and sivorally liable to the cestui <jue trust , and when one of them 
makes good the breach, he is entitled to contribution from the others, 
ChiUingworth v. Chambers, 1 Ch. 6H5, P 

(b) Whore there is no distinction between the guilt of the trustees, and one of 
them has been compelled to Ixsar the whole, or a greater portion of 
the loss, he can institute a suit for contnbution against his co-trustees. 
Birlis V. MickUthwait, 33 Bcav 409. G 

(2) Contribution between co-trustees. 

(a) Where one of the trustees of a settleinoiit .illowed his co-trustoc to invest 

the trust fund, and the latter handed it to an “ outside brolter,” who 
misappropriated ftomo part of it, it was held that both trustees wcifi 
in pail delicto, and consequi'iitly that the latter was entitled to con¬ 
tribution from the former, although he had taken a more active part 
m the transaction which led to the loss. Robinson v. Sarkin, 2 Ch. 
416. H 

(b) The test to determine whether there can be contribution is to see whether 

the trustees are equally to bl.imo Godefroi, p. 948. I 

(c) A passive trustee is, m general, as much to blame as the active tru^oe. 

Bacon V. Camphau^n, 58 L T. 851. J 

(3) Extension of the rule to persons who meddle with trust-property. t 

The rule as to the contribution also applies, not only, to express trustees, but 
to all those who meddle with trust-property with notice of the trust. 
Blyili V, Flaagaie, 1 Ch. 337. • K 

(4) Liability of representatives of deceased trustee. 

(a) The representative of a deceased trustee is not liable for a breach of trust 
committed after his death, U he has left the trust-fund in a proper 
state of investment. Be Chamberlain v. Drake, 4i W.E. 28. L 
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(b) But ho may be liablo, if ho has not left it jn a proper state of investment, 

Gibbins v. Taylor, 22 Boav. 344. M 

(c) The riglit of contribution exists, \ihen one of the trustees has died, as 

against his representatives. Joel sons. Dicimso/i, 1 Oh. 947. N 

(.5) Where trustee is incidentally benefited. 

(a) hlven wlicro a trustee incidentally benefits by broach, he is not always 

liable to indcmiufy oo-trustco. Baiun v. Ifnghes, 31 Oh D. 390. 0 

I 

(b) Thus the fact of a borrower of tnist-funds on insullicioiit security repaving, 

out of the money so borrowed, a debt due from him to one of the 
trustees,, is not, of itself, sufficient to render tho trustee accepting 
& repayment liable, the borrower being under no restriction as to its 

, , application. Chilhngunn th ChambeiH, 1 Ch. (i86. P 

(C) Exceptions to the general right of contribution—English law. 

< 

There are at least three exceptions to tho general right of contribution. 

(i) Where tho trustee has himself benefited bj the wrongful act oi oni'ission, 
Clnlhmjv'orlh v. Chambers, 1 Ch G85. Q 

• 

(li) Wheie tho trustee is .t. solicitor. TjOcJJiait v. Beilly, 25 L. J. Ch, 697 ; 
Thompson v Finch, 22 Bc,av. 316. R 

N B. 1 .—But in one case it was held that the mere fact of the trustee being 
a solicitor did not disentitle him to the right foi contribution. Tho 
Court was of opinion that, wlicic tho other trustee w.is an active 
participator in tho breach of trust, the right of contribution existed. 
Head v. Gouhi, 2 Ch, 26^. S 

N B. 2 ---The true reason of the exception in the eisc of solicitor is not that 
such solicitor IS liettcr versed in trust business booause of his profes¬ 
sion, but that he is the solicitor to the trust See Klvidge v. Belling¬ 
ham. 37 Sol. J. 600. T 

(iii) Where the trustee is also a beneficiary under the instrument. Chill- 
ingv)orth v. Chambers, 1 Ch G35 U 

N tf. 1 —This exception is based “ on the roncurrcncc of tho trustee in com¬ 
mitting a broach of trust affecting his own property, and therefore 
his own trust-property is the first fund to make good the broach ; 
but after that property is exhausted, the right of contribution would 
arise as to tho balance remaining necQssaiy to make good the breach.” 
(Ibid.) Y 

N.B. 2 —Trustee—licnoficiary is generally bound to indemnify co-trustee to 
tho extent of his beneficial interest. See ChiUingworth v. Chambei's, 
, 1 Ch, 685. W 

(7) Contribution when not allowed. 

(a) If the tnisteos act fraudulently, the Court will not interfere to enforce 
contribution. Lingard v. Bromley, 1 V. and B. 114. X 

(5) There can be no contribution between wrong-doers. Lingard v. Bromley, 
• • 1 V. and B.114. Y 
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0 

(8) One trustee taking more active part in breach of trust solely chargeable. 

(a) Where it appears that one trustee took a moie active part in the breach 
of trust, the loss as bctwoeti the trustees may bo thrown upon the 
more guilty party. Lockhait v. lieilli/, 1 Do G. and J, 476. Z 

(&) In such a case such trustee will be ordered to indemmfy the passive 
trustee. (Tbid.) A 

(c) If ho he dead, his estate would be liable. (Ibwl.) B 

(9) Contribution among co-trustees- Limitation—Ainglish law. 

As between the trustees, time does n^t begin to run under the StatutiP of 

* liimitations until the judgment doclaring them liable for breach of 

trust. Itobmson v. Harlem, 2 Ch. 415. . C 

* 

(10) Suit for contribution—CesfuTs que trustent when can be made parties. 

(a) If any of the cestnih que truhlent has particijiated in the breach df trust, 
they must bo made parties. Jc'ii>e. v. Bi’nwtt, G D.M G. 609. D 

(h) To render the beneficiary liable to indemnify a trustee, ho must have 
known that the act was a bicach of trust. Undoihill, p. 409 E 

(11) Contribution not enforced in suit against trustee for breach of trust. 

separate suit must lie instituted for contributioij. It cannot bo enforced in 
• a suit ag.iiust the trustee U) make good the brcrtcb of trust Fletcher 

v. Clieen, 3‘J Deav. 513 P 


(12) Contribution in respect of costs. 

In one case where a decree vv.is passed against scvenil tru.stcos with costs, 
which had been paid by one of them, the Court, on consent, decreed 
contribution in respect of the costs. PUt v licnner, 1 Y. and O.C C. 
670 G 

(13) Suit for contribution—Impounding fund in Court. 

(a) if there is any fund in Court in the suit, which is payable to the trustee 
against whom contribution if sought, the Court will impound the 
fund 111 order to make good what is duo from liun. Tagore Law 
Ijootures, 1881, 267 If 

{b) Thus, if a fund in Court is set apart to jiay a legacy iiequeathcd to one of 
two defaulting trustees, who has paid no part of thg balance duo 
from liim, the other trustee, who has paid the whole, is entitled to 
ask the Court to impound the fund, in order to make good the share 
of the debt, which the person, who was both trustee and legatee, 
ought to have paid. Ihiksv. iJicldethwait, 33 Beav. 409. I 

(14) Several trustees involved in breach of trust -Practice as to costs • 

(ft) Where several trustees are involved in a breach of trust, the Court would 
decice the costs of the suit against them .all. Lawrence v, Howie, 
rhill. 140. ’ J 

(5) The pnnciple on which the Court would act is that of ^ving the plaintifi 
the greater security for the paymftit, and without regard to the rela¬ 
tive degrees of oulpabibty m the defendants. [Ibid.) K 

(15) Breach of trust committed at the instigation or request, or with consent of 
beneficiaries—Liability of trustees. 

See Underhill, p. 408. L 
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, 28. When any Beneficiary’s interest becomes vested in 
Non liability of ‘'^'^other , person, and the trustee, not having notice 
trustee paying with- of the vesting, pays or delivers trust-property to 

person who would have been entitled thereto 
in the absence of such vesting, the trustee is not 
liable for the property so paid or delivered. 


I' 


(Note). 


Section exemplified. , 

^ If a cestui que trust mortgiigoV his rcvcn?ionary interest in a truBt-fiind, the 
trustee should Ixj infonnod of the charge by the mortgagee, and if he‘ 
IS not infqrinod, and the tnisteo remains without notice of the charge 
and pays over the sum charged to the cestui que tiust, the trustee 
will not Ihj li.iblc to the mortgagee. Jones v. Gibbons, 9 Ves. 410. N 


29. When the beneficiary’s interest is forfeited ^ or awarded by 
legal adjudication to (Tovernmont ^, the trustee is 
bound to hold the trust-property to the extent of 
such interest for the benefit of such person in 
such'manner as the Government may direct in 
this liehalf. 


Liability of trustee 
where beneficiary’s 
interest is forfeited 
to (Tovomment. 


(Notes). 

General. 

, Reason of the rule in the section. 

The property of persons convicted of certain olTcnccs is liable to forfeiture. In 
such cases, the offender is incapable of acquit mg any property, 
except for the boiiofit of Government, until lie has undergone the 
punishment awarded, or the panishmeiit to which it shall have been 
commuted, or until he shall have been p.irdoncd. Tagore Law 
Lectures, 1881, 12G, see S. (51, Penal Code, see also Whit. Stokes, 
• \’ol. 1, p. 8‘2G. N 

Forfeited. ” 

Law as to forfeiture of property in British India. 

See s! 62, Penal Code (1860). 0 


2, — “Government ." 

** Governnient Meaning. 

Sec Act NLV of 1860 (PF.XATi CODE), S. 17. P 

• 30. Subject to the provisions of the instrument of trust and of 
sections 28 and 26, trustees sliall be respectively 
trustocs^T*^^*^ chargeable only for .such moneys, stocks, funds, 
* and secui ities as they respectively actually receive, 
and shall not be answ’craWe the one for the other of them, nor 
for any banker, broker, or other person in whose hands any trust- 
property may be placed, n©r for the insufficiency or deficiency of 
any stocks, funds, or securities, nor otherwise for involuntary losses. 
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(Notes). t 

/.—Indemnity of trustees.” * 

(1) Application of section. 

In applying this section, it must be*borne iii mind that it is expressly subject 
to tho provisions of the instrument of trust and of Ss. 28 and 26 of the 
Act. G Bom. L. R. 906 = 29 B. 170 (185) Q 

(2) Scope of section. 

This section affords no help to a trustee whoi^^ liability arises out of a distinct 
broach of trust. 29 B. 170 = 6 B#m. L R. 9f)7. R 

• • 

.(3) Practice as to introducing indemnity clause in instruments of trust. 

■a* « 

An instrument of trust drav^n according to the Fmglish form, whether a will 
or a deed, usually contains a clause, declaring that one trustee sh^ll 
not be answerable for the receipts, acts, or defaults of his co-trustee. 
But the proviso, while it infoiins the trustee of tho gener.il doctrines 
of the Court, adds nothing to his security against the labilities of 
his office. A Court of Ef|nity infuses such a clause into every instru¬ 
ment cieating a trust, it comes, therefore, to little more than what 
.1 Court of Equity will do without any direction , and a person can 
have no better right upon the expiession ’of what would, if not ex¬ 
pressed, he implied. WortrlU v llmlord, 8 Vcs. 8 , sec, also, 7 Bom. 

L R. 691 (696). S 

.(4) Effect of indemnity clause. 

(o) Such a clause only protects a trustee fioin liability for losses, when his 
acts have been justifiable. lieJuhm v. IFcsfci/, 29 Bcav. 213. T 

(b) Where a trustee invests m a security authonzed by the instrument of 
^ trust, and tho security'fails, he will not be liable- (Ibid ) U 

(r) In Older to exempt a trustee from liabilitv for a broach of trust, in respect 
of any of the acts of a co-truslco, by force of .in express declaration in 
the instrument of trust, tho declaration must be of the very strongest^ 
kind , and no declaration, however strong, can exempt a trustee from 
liability, if he has been guilty of gross misconduct. Tagore Law 
Lectures, 1881, p. 209. • Y 

(5) Every trust instrument deemed to contain clauses for indemnity and re¬ 
imbursement of trustees. 

Sec Act XXVTIl OF 1866 (Tudstrbs and Moktqmikks’ fowers), S. 37. W 

(6) Employment of agent—Indemnity clause—Burden of proof. 

(a) The indemnity clause casts the onus of proof on those, who sock to charge? 

a trustee with a loss .arising from the default of an #gent, when the 
propriety of employing an agent has been established. In re Briar, 
26 Ch. D. 238, cited m 6 Bom. L. ft. 907 = 29 B. 170. X 

(b) But where there is a clear breach of duty m the employment and super¬ 

vision of the agent, the liability oj the trustee for breach of trust 
arise.s. 6 Bom. L.R. 906=29 B. 170. Y 
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* CHAPTER IV. 

Of the Rights and Powers of Trustees. 

31. A trustee is entitled to have m his possession the instru- 
^ ment of trust and all the documents of title ^ (if 

Right to title-deed. 

any) relating solely to the trust-property. 


(Notes). 

’ { 

' iQenerai 

Ss. 31 to 35 deal with the tights of trustees, and 36 to 46 deal with their 
powers. , Z 

I .—'M trustee _ possession. . documents of title,” 

(1) General,rule as to custody. 

This section is but one rule amongst soieral relating to the possession of title- 
deeds. The most general iiilo is that the person, who, for the time 
being, is entitled to the property for an estate at law and in posses¬ 
sion not le.ss than frec-hold, has .a right to their custody. fGriffith, 
p. 88). * ' A, 

(2) Trustee’s right to custody of title-deeds 

(а) The legislature gives the custody of ihe instrument of tru-t, and oihor 

title-deeds in connection therewith, with a view to enable the trustee 
« to discharge his duties efficiently. The custody enables him to know 

the directions and purpose of the trust The very nature of his 
office and its duties require the trustee to be in possession of all the 
documents of title to the trust property. Stanford v. lioberts, 6 L R. 
Cb. App, .307. H 

(б) The lillo-deeds of an estate form no part of the usufructuary enjoyment, 

.ind, therefore, if a peison vests an estate m trustees upon particular 
* trusts, one of whom is to receive the rents and pay them over to the 

settlor for life, and the deeds arc delivered into their possession, they 
^ have a right to the custody of them for the benefit of all parties 
interested. Oai nei v. Hannyton, 22 Beav. 630. C 

(f) Iffie trustees ai o entitled to have the cusi ody of the instrument creating 
the trust and of all muniments of title relating to the trust estate, 
and they won'd bo guilty of a brc.ich of duty, if, where there is a 
* trust to perform, ihey willingly sofler the title-deeds or muniments 

relating to the trust property to get out of their possession. Meux v. 
^ Bell, 1 Hare 95. D 

(d) Their duty being to maintain and defend all suits necessary for the pro¬ 

tection of the trust estate, it follows, as a uecessary consequence, that 
they must have tile documents relating to the trust. Goode v. Button, 
llJur. 851. E. 

(e) In general it is the duty of the trustees to keep their muniments of title, 

as well as their 'securities, under their own control. F^eld v. Field, 
(1894), 1 Ch. r 
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A trustee—possession — documents of title —[Continued). ^ 

(3) Title-deeds left with settlor—Whether trustees liable. 

If the settlor obtains thorn from tho trustros and thereby becomes entitled to 
deal with the estate as absSlutc owner, the trustees, if it ap^ioared they 
had acted fiaudulcntly and under such gross negligence as amounted 
to constructive fraud, wouH be held porsonallj responsible for tho 
consequences, Evans v. BickneU, G Ves 174. 0 

* 

(4) Tenant for life—When entitled to custody. 

(o) A tenant for life, if tho est<t9 be leqal, n* entitled to rct.nn the titlo-deeis, 
Foster V Orobb, 12 C.B J36 But see (lanm v. Haitiirfion, '22 Beav. 

• 627 ; Webb v. Webb, 1 Eden 8 , Duncomh» v. Mai/ei , 8 Ves. 320. H 

(b) As equity.follows the law, the Cour , in tho ab-ionco of sprxial trusts re¬ 
quiring tho possesijion of the deeds by tho trustees, will not take tho 
deeds iroin the tenant foi life who has got possession of thorn. TcL^lor 
V. Spattoir, 4 Giff. 703 , Denton v. Denton, 7 Be iv. J88. I 

(5) When tenant for life could sue for deeds 

Unless a tenant for life has shown tliat he cannot be safely entrusted with the 

• deeds, he may take proceedings in equity foi the rocuvory of thorn. 

. . Gainer v. llannyton, 22 Boav. G27. J 

•(3) Mortgage of life estate—Trustee’s right to title-deeds. 

Mortgagees of life estate are entitled to ii sist on the ictontion of the deeds by 
tho trustees. Re Newen, (1893), 2 Ch. 3G9. K 

(7) When cestui que trust may sue for title-deed. 

Whore the leijal estate, whothei of freeholds, or copyholds, or leaseholds, is 
vested in a trustee or c'cecntoi in trust, not for ceitain persons entitl¬ 
ed in succession, but loi tho cestui que trust entitled absolutely in 
possession, tho costm que ttwsl, or, if he be an infant, his guardisns, 
may institute proceedings to have the deeds delivered up to them. 
Smith V. Pavier, per Wood, V.O., 18th July 1852 L 

(8) Leaseholds-Executor’s right 4;o custody. • 

But as to leaseholds, au evocutoi may h dd the doeds, until all debts have been 

paid and the estate cleared. [Ibid.) M 

• 

(9) Trustee-in-bankruptcy -Custody. 

Tho trustee m bankruptcy of the husband of a legal tenant for life has no right 
to retain the title-deeds during the covortuic , but, where the cirouin- 
staiicos require ic, they will bo ordeed to bo brought into Court for 
safe custody. Ex parte Rogers,Ch I) (0 A ) 31. •N 

(10) Right of cestui que trust to inspect documents. 

Cestuis que trustent have a right, at all reasonable times, to inspicttho docu¬ 
ments concerning the trust. iie Comit, 81 Ch. I), lf9. 0 

(11) Right of cestui que trust to copies of docuitents, etc 

(а) They have a right to be furnished with such copies. Wynne v. Humbeston, 

27 Beav. 421. P 

(б) They are entitled also to be furnished with copies of oases submitted and 

opinions of counsel taken by the trustees for their guidance, in the 


21 
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U~**A trustee — pos&essloa—documents of title ’*-~iContiniied). 

t 

discharge of their duty towards the trust estate, because the expense 
falls upon the tiust estate, and it is reasonable that the cestui que trust 
may see the opinions aud the oases for whicn they are charged. 
{Ibid.) * Q 

(12) When such right arises 

The right docs not arise until the relation of trustee and cestui que it ust has 
been established to the satisfaction of the Court. {Ibid.) R 

(13) When title-deeds may be witlr the solicitor. 

, When the a sots duo to the esthte aio realised, the title-deeds have to be in the 
hands of the solicitor. While other securities should not bo left with' 
the .solicitor, the title-deeds alone may bo left with him, if, for m- 
stance, the trust was in course of dovel^pini dc as a building estate, 

> ^ Field V Field, (1894), 1 Ch 425. S 

(14) Bearer bonds -Solicitor. 

But bearer bonds and share certificates ought not to bo left m the hands of 

solicitors or any other agent. {Ibid.) T 

« 

(15) Bonds to bearer -One-half by each of two trustees—Absconding by one— 

Liability of other. . « 

Where bonds to bearer were by arrangement hold as to ha’f by each of two 
trustees, and one absconded with the bonds, held, the other was held 
liable. Letoi'i v. Nobbs, 8 C.l) 591. U 

(16) Securities held by trustee who is debtor to estate. 

Where one trustee, being a debtor to the trust estate, upon an equitable mort¬ 
gage by deposit of titlo-doods, was allowed to retain them, his co- 
trusdecs wore held liable for a loss so occasioned. Chandler v. Tillet, 
22 Bcav 257. Y 

(17) Mode of protecting deeds. 

^ (a) Title-deeds, debentuies, bonds to be.irof, and other evidences of title to 

securities, must neoessariU be left m the hands of one of several trus¬ 
tees. Hally. Franck, 11 Beav .519 , Coltaiii v. Faster Counties Hail 
• Co , 1 J.Band H. 248. Field v. Field, (1894), 1 Ch. 425. W 

(6) But where the deeds are a security for money, the possession by one trustee 
is no implied authoiity from the co-trustee, to him who holds them, 
to receive the principal money secured. {Ibid ) Goldney v. Bower, 1 J. 
and 11. 247. X 

• 

(18) Safe way of deposit of deeds. 

« (a) The most prudent course is to deposit them at a bank, in trust for 

all the trustees, with directions to the bankers that the box, in which 
tiey are placed, should not be removed without the authority of all 
the trustees. Men4les v. Guedalla, 2 J and K. 259. Y 

(6) Another way is that the box should have as many different looks as there 
are trustees, each trustee holding a key, and then, if the bankers have 
been properly mstfuoted, and the box has to be opened, one may have 
all the keys. {Ibid.) Z 
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(19) When iPUBtees liable for not taking sach ppecaaj|ions- 

The Court generally would not hold the trustees liable for not taking such 
precautions as these, but they must, m the absence of absolute safety, 
do all they can to protect the property and rely upon the- observance 
of this obligation to discharge themselves m case of loss, Coltam v, 
Easter Counties By. Go., 1 J. and IT. 213. A 

(20) Non-negotiable trust securities—Mode of deposit. 

When trust securities are non-negotiable, cjpc trustee cannot strictly, as of 
right, insist on having them placed so as o?ily to be accessible jointly. 

• Be Sissimi, 1903, ItCh, 262. • B 

(21) “Bearer" securities—Deposit. 

{a) “ Bearer securities ” should not bo left with the trustee’. Ctiandlerv. 
Tillet, 22 Bcav. 257 ; Lciois v. Nobbs, 8 Ch I). 691. • * C 

(6) They should be placed in a box in the custody of a banker. Be de 
Pothonier Dent v. De Potfionier, (1900), 2 Ch. 529. D 

(22) Theft by one trustee—Fraud—Liability of co-trustees 

" ■ Where a robbery by one of the trustees, who had giveniptopcrdirections to the 

• banker, took place by means of his fraud ip obtaining the box by false 

• statements to the bankers his co-trustees were not held responsible. 

Mendes v. Guedalla, 2 J. and H. 259 E 

32. Every trustee may reimburse himself or pay or discharge 


Right to reim- 


out of the trust-property, all expenses pro})erly m- 
bursoment of ex- ciirrcd in 01 ’ about the execution of the trust, or 
the realization, pi-eservatioii, or benefit of the 
trust-property, or the protection or support of thi' beneficiary. 

If he paj’^s such expenses out of his own pocket^, he has a first 
charge upon the trust property for such expenses and interest there¬ 
on'^; hut such charge (unless the expenses have been incurred with* 
the sanction of a principal Civil Coui’t of original jiiri,diction) shall 
be enforced only by prohibiting any disposition of the trust-proper¬ 
ty without previous payment of such expenses and interest ^. 

If the trust-property fail, the trustee is entitled to recover from 
the beneficiary personally on whose behalf he acted, and at whofjp 
request, expressed or implied, he made the payment, the amount of 
such expenses 6. • 

Where a trustee has, by mistake, made au over-pai^ment to the 
Right to be ro beneficiary, he may reiAiburse the trust-property 
couped for erroneous out of the beneficiary’s interest. If such interest 
over-payment 7. trustee is entitled to recover from the 

beneficiary personally the amount of such over-payment. 
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« 


( 1 ; 


(NoteB). 

“ Every... * reimburse — himself ." 
General. 


Praotice. 

A Court of Equity always deals liberally with the trustee acting boiia fide, 
far as reimbursement is concerned. {Coiiitneif, G Ir, R. Eq. 92). 


so 

P 


(2) General rule as to reimbursement. 

It follows from the very nature of the office, whether expressed in the instru¬ 
ment of Irust or rrot, that the trust property shall reimburse the 
trustee all the charges and ex'pcni.('s incurred m the execution of thj 
trust. Worrall v. Harfatd, 8 Ves. 8, Dawson v. Clarke, 18 Ves. 264. G 


(S) Trustees wrongfully appointed. 

Even where trustots had been wrongfully appointed, but acted bona fide, and 
believed themselves to have been duly appointed, they should be 
allowed their costs, charges and expenses, notwjihstauding the defect 
of title. Travis v. Illingworth, W N. 1868, p. 206. H 


(4) Trustees under the Settled Land Act, 1882. 

The Settled Land Act of 1882 cxprcsslj authorises trustees of a settlement to 
reimburse then.->elves or paj and discharge, out of the trust property, 
all expenses properly incurred by them Vide S. 43 of S.L.A. 
(1882). I 

(5) Reimbursement—When trustee is entitled to 

(а) If a trustee, as defendant, bo ordered to pay the plaintiff’s costs, he will, 

unless he has forfeited his light by sonic uiiseonduot, be entitled, as 
between him and the cesiui gue trust, to be reimbursed the costs 
which he has paid, and also those which he has incurred. Lovat v. 
Fraser, 1 L.R.N.L. So. 37, per Ktngsdown. J 

(б) Whether, m tho litigation which he undertook, he be successful or not, he 

t would iio entitled to bis c sts , bii-t a trustee has no claim to reim- 

bursoment, wheie th ’ legal proceedings wore occasioned by his own 
negligence. Caffrey v. Darby, 6 Ves. 497 K 

• 

(c) Nor would ho be entitled to costs, if the proceedings were improperly 
instituted. Peers v Ceeley, 15 lieav 209, 1 eed Law v. Vliawner, 4 
K. and T. 458. L 


(6) Trustee—Whether entitled to interest on costs. 

‘ (n) The trustee is not entitled to interest on costs, though, at the time he paid 

them, he had no trust money in hiBhands. Gordon Fiatl, 8 Price 
« 416. H 


(6) But hi he pays off a debt carrying interest, ho stands in the place of the 
creditor in respect bf interest. Finch v. Pescott, 17 L.R. Eq. 554. H 

(7) Set-off of debts due by trustee. 

The debt doe bj- a trustee to the trust estate may ho set off, as against the 
costs he may be entitled to, by way of reimbursement, dagger v. 
^ _ Jogger, L R. 25 Ch. D. 729. (See Underhill, p. 379.) O 
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2.—* * All expenses properly _ trust. * * ^ 

(1) Expenses must be oonceniing the trasi. " « 

The expense must have been incurred in or about the execution of the trust. 
{Courteney v. Rumfry, 6 ?r. R. Eq. 99). P 

{2) Travelling expenses. 

A trustee will be entitled to be reimbursed his travcll'ng expenses, ex ptirte 
Lovegrove, 3 D. and 0. 763. Q 

(3) Engagement of solicitor. 

A trustee could employ a so’icitor for Jho better *'liiiinistration of the trust 
• estate a-id charge the expenses ou the est.ite. Macnamarn v. JmieH, 

2 Jhek. 687. R 

(4) Expenses mast be properly incurred. 

{a) But the condition is that the expenses should h^we been properly ityiuxrod. 
Mal&fJnt V O'GallagJian, 3 M. M. and Cr. !)‘2 , Watson v Jiotv, 18 L.R. 
Eq G80. . B 

(6) What expenses are proper .and what not is a question depending upon the 
• citcum-itances of each case. {Leadliain v. Chaunter, 4 K and T. 468) T 

(5) The following have been held to be proper expenses and allowed 

, (a) Dain.xgcs which a trustee had to pay to a Ihiril person, for negligence of a 

poison employed in the trust property. Bennel v Wyndliavi, 4 D. 

F and J. 259. U 

(6) Costs of former trustees, paid by a trustee to their personal representatives, 
previously to the latter transferring the trust estate {Harvey v. Olt- 
ver, W.N. 1887, p. 149). Y * 

(c) Costs incurred by the donee of the power of appointmeut in relation to 

the trustees’ employment {Ibid ) W 

(d) Costs incurred by him, previously to his appointiiicnt, in obtaining state¬ 

ment of trust property. Ilmnphrey, 22 Ch. D 255. X 

{e) Calls ho is obliged to pay upon the shares, if he be a trustee of shares. 
{James v. May, 0 Il.L. 328). Y 

(/) Solicitors’costs paid for services m the matter of the tmat. {Macnamera 
V. Sone, Duck, 587). • Z 

(g) Costs of administration suit, if the trustees are not guilty of misconduct 
{Birks V. Mucklcthwnit, .34 L.J, Ch. 364). A 

(/i) Pajments made by trustees ni the shape of yubhi subset iptions, only when 
such payments havo been made bona fide and reasonably with the 
object of benefiting the estate, lloioe v. Lord Winterton, 51 W.R. 26. 

See, also, Walker v Duncombe, 1 Ch. 879. B 

• 

(6) In the following casoa the expenses have not been allowed, because they were 
not properly incurred. 

{a) The trustee’s costs, if he has not joined the other trustees in the same 
action. {Oompertz v. Kenszt, 26 L..T. 96). C 

{b) His costs, if he acts unreasonably by neglecting to transfer for a number of 
years the tnist property t.i the beneficiary after constant demands. 
Knox, 195 (2 Ch. 482). D 
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2,—All expenses properly—trust "—{Continued). 

(c) Expenses incurred fh unsuccessfully defending an action without the sanc¬ 

tion of Court, and without having reasonable grounds of defence. 
{Domnes v. Cottane, 1893,'! Ch. 547). E 

(d) Costs of legal advice, not necessary in the execution of the trust, but in¬ 
curred out of excess of caution. ( Warter v. Anderson, 11 Hare 301). F 

{e) Costs incurred by him, in respect of a suit for administration of the estate, 
by his own unlawful neglect of duty. Jeffreys v. Marshall, 23 L.J. 
548. , “ 0 

'' • 

(/) Law costs unnocoRsarily incurred by the trustee, out of too much cautiqu. 
Warter v. Aiulerson, 11 Hare 301. See Underhill, p. 353, andLewm, 
p. 814. H 

• ^ io) Costs of an action brought by him unnccosixirily. Fane. 41 L.J. 551. I 

(7) Trustees employing one of themselves as solicitor. 

Trustees, if they employ one of themselves as solicitor, instead of engaging a 
third poison, will be answerable for all the consequences, if they be 
misled by the professional advice of such trustee-solicitor. Alton v. 
Ilairison, Lewio, p. 771 (11th Ed.). J 

(8) Trustee may give fees* to Counsel. 

A trustee is entitled to p iy fees to Counsel, and shall have allowance thoieof 
Cary, 14 , Poole v. Poss, 1 Reav 600 K 

(9) Costs of opposing a Bill in Parliament 

A trustee will be allowed the—-which affects the trust estate. Tie NicolV s Estates, 
W.N 1878. L 

(10) Trustee—whether entitled to extra costs. 

If a trustee bo sued by a strani?er concerning the trust and have his costs paid 
him as between party and party, and the cestui que trust should after¬ 
wards sue him for an account, the trustee should be allowed his neces¬ 
sary costs in the former suit. Amand v. Bradbume, 2 Ch. Ca. 138, 
Pamsden v. Langley. 2 Vern. 636 , Lovat v. Fraser, L R 1 H.L. 24; 
Ferns v. Young, 10 Ves. 181. M 

(11) Costs in defending his conduct in administering the trust. 

Wheic a suit, instituted by the boncllcjar) against the trustee, to sot aside a 
compromise entered into by the latter with another, on the ground of 
fraud, was dismissed, held that the defendant was entitled to have his 
costs discha’ged out of the trust estate, for the defence was under¬ 
taken by him for the benefit of the estate. Walters v. Woodbridge, 
L.R. 7 Ch. D. 604 ; Re Llewellin, L.R. 37 Ch. D. 317 ; Re Beddoe 
^ (1893), 1 Ch. 547. N 

(12) Trustee entitled to allow|nce for expenses besides remuneration for his 

trouble. 

Even where there is a specific remuneration given by the testator to his trus¬ 
tees for their services in the trust, the trustee is entitled to his usual 
expenses. Wilkinson v. Wtlkmson, 2 S. and S. 237 ; Webb v. Earl of 

• - Shaftesbury, 7 Ves. 480. ^ 0 
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2 .—“ All expeases properly .. ..trust ”— (Conttntied). * 

(13) Extraordinary expenses—Whether trustee is entitied to. 

Where extraordinary expenses wJIre incurred bj a trustee, without any possi¬ 
bility of being a gamer, and whore the result of such expenses was " 
that the ceUm que t)ust was disi^haigod from a loss, or from a plain 
and ercat hazard of il, the trustee should be rc-paid. Jialsh v. Ilyhavi, 

2 P W. 455, Smidon v. Iloojjer, G Beav. 246. P 

(14) Costs of Attorney or Solicitor. • 

An attorney or solicitor can only charge*his ceslm que trust expenses and posts 
* out^of pocket, and then only for services strictly professional, and not 

for matters which an executor ought to have done without the inter¬ 
vention of a solipitor, such as for attendances to pay premiums on 
policies, attending at the bank to make transferh, etc Dutby^v. Har¬ 
bin, 28 Beav. 325. 

(15) Expenses of executors—Employment of agent. 

(a) Although trustees and executors will not, as a general rule, bo allowed any 

remuneration for their own trouble and loss of time, thi'j may, in 
special cases, employ agents, whose expenses will bo allowed out of the 
• estate. Robinson v. Fett, 2 W and T L 0. 006. R 

(b) So, a trustee, upon making out a propci case, may employ a bailiff to 

manage an estate and receive the rents, even though a recompense 
may have been given him by the creator of the trust for his tiouble. 
(Ibid ) * S 

(16) Debts incurred by trustee—Right of indemnity—Creditor’s right to stand in 
the place of trustee. 

(а) Whore the owner ot an hotel, on the occasion of nor marri.ige with B, ap¬ 

pointed her husband trustee by a deed of sotLlcment, and whore the 
trust deed gave the tru'^tco power through luauagois and assistants to 
carry on the busmos,s of the hotel, and it was also dcelarod that the 
trustee should bo at all times fully indcinnifiod, out of the trust eS- 
into, in respect of all liabilities arising from thf’ execution of the 
trusts, .AcZrf, in a .suit brought by the plaintiffs against t)ie trustee, for 
goods supplied to the hotel, clanning the trustee’s right of indemnity, 
that the plaintiffs were entitled in equity to stand in the place of the 
trustee. 31 C. 1084. T 

(б) Such right of the creditor is subject to the important qualification thit, if 

the trusteb, through his own default, has lost his right of indemi'^ty, 
he will not bo entitled to it, for tho creditor cannot have the benefit of 
that which does not exist. 31 (J. 1084 (at 1089). P 

(17) Void trust—Expenses—Right of trustee. • 

(а) The trustee of a void trust cannot charje his expenses, as against persons 

who establish the invalidity of the deed. Smith v. Dresser, L.B. 1 Eq. 
651 ; Exparte Rtisscl, L.R. 19 Ch. D 588. Y 

(б) But he will be allowed his charge for improvements he has effected upon 

the estate. TFbods v. Axton, W.N. 1866, p. 207, Dutton v. Thompson, 
23 Ch. D. 278. • TUT 
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2. —“ Ali expenses properly .... trust **—(Coiicluded). 

{18) VoluntaFy trust—Setting■aside of— Trustee’s right to expenses- 

Where a voluufcary settlement w.-is set aside, at the instance of the settlor, on the 
ground of improvidence aAd having regard to her youth, the trustees, 
in the absence of any evidence of improper motive, wore allowed their 
costs, chari-es, and expenses properly incurred. Uveritt v. Everitt, 10 
L.R. Efi. 405 ; Janies v. Couchtmn, *29 Ch. D. 212 at 217. X 

{19) Advance to trustee by cestui que trust —Right of the latter 

If trustees ha\e a right to raise a certain snui which is properly chargeable on 
the corpas, and a cestm que trust, at the request of the trusceos, advan- 
* CCS money for the purpose, the cestui que trust stands in the place of tjie 

trustees, and has a lien on the corpus for the amount. Todd v. Moor- 
hojijc, L.R. l'JEq.69. Y 

{2(^ ^rustee’s agents—Their liability to account 

The agent of a trustee is accountable to the oinployer only, and not to the ces¬ 
tui qnc trust, Mtjler v. Fitzjiatnch, 6 Madd 860 Z 

{21) Trustee’s agents—Their liability as trustees de son tort. 

The agents of trustee become liable to the ccstm que trust, where they have 
not confined themselves to their duties as agents, but, by accepting a 
delegation of the trust, or by fiaudulently mixing themselves up with a 
breach of‘trust, have tbemsehes become trusteessou toi’f. Lee v, 
Stanley, 15 Kq 204; Myler v. Fitzpatrul, 6 Madd. 3G0, Hardy v. 
Caley, 33 Bcav 365, Be Bat ney (1892), 2 t’h. 265 , Mara v. Browne, 
^ 11890), 1 Ch 199 : Mtdgley v Midglcy, (1893), 3 I’h 282 A 

{22) Trustee of two estates—Incurring expenses in respect of one estate—His right 
to recoup it from the other 

(rt) If a person be trustee of different estates, for the saino cestui que trust uudet 
tlic same instrument, and he incurs expensc.s on account of one estate 
in re.spect of which he has no funds, the pioniimption arises that he 
may apply to their discharge any money xvhieli has como to his hands 
frvun any other of the estates. Price v Leaden, 21 B“aY. 508. B 

{h) But he cannot mix claims undei one insttument of trust with those under 
another. (Ibid.) * G 

(c) Similarly, if different estates arc held under the same instrument for different 
• cestui que trust, the trustee cannot reimburse himse’f, from one estate, 
the losses incurred in a bona fide administration of the other estate. 
Fraser V. Murdock, 6 A\)\i Cas 855; Re Johnson, 15 Ch.l) 548. D 

3.—"It he pays such expenses... pocket." 

{1) Expenses out of pocket. 

Though a trustee is allowed nothim* for his trouble, he is allowed everything 
for hi.s expenses out of pocket Bow v. Godfrey, 361; Hide v. Haywood, 
2 Atk. 126. ' E 

(2) Account of«expenses to be kept by trustee. 

Generally a regular account of the expenses incurred by the trustee should be 
maintained by ffnn. Hethersell v. Hales, 2 Ch. Rep. 158. P 

{3) Failure to maintain account—How it affects his allowance. 

Where the trustee failed to maintain account, the Court ordered a reasonable 
allowance to be made to him, discouraging, at the same time, his 

, , reraissness and negligence in not maintaining proper accounts. (Ibid.) Q 
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4.—" He has—Interest thereon. ” ' 

(1) Expenses, a lien upon the estate. 

The expeu 808 incurred by a trustee, in the execution of hiH odice are a first 
charge or lien upon the estate. A’x parte James, 1 D. and C. 272 ; 
Htll V. Mojjan, 2 Moll. 4C0. H 

(2) Lien, when paid. 

In a suit for the administration of the trust, in respect of which the expenses 
have been incurred, the lion of the trustee will bo paid even before 
the costs of the suit. Motison v. Ih' (1. M. and (i. 226. I 

t 

(3) Lien—Nature of. 

(n) The expoiisos incurred by the trustee are a first charge upon the corpus of 
the estate. Ee ExJmU Coal Cmnpany, 35 Beav. 44<J. J 

(5) They are also a first charge upon the income. Scott v. Mtine, 25 C]i< • 

(C A.) 710. K 

(4) Lien how enforced. 

(aj No FOBBCLOSUllE Olt SA.I.K. 

- . Courts of law cannot order a triistce’s hen to be toalised by giving a decree 
for foreclosure or sale, for it would have tlie effect of destroying the 

* trust estate. Darke v. W%llmjiisoii, 25 Beav. (522. L 

• » 

(b) DianivEUY or niCKiis—I ’bohihitino oisposition of Tuu.sT-i-iioi'EiiTV. 

The proper cunrso for such re<i.li/.ation is t j deliver the deeds into his custody 
and prohibit any disposition of the property without provieus discharge 
of the trustee’s lien. {Ibui.) M 

(5) Trustee’s lien entitied to priority. 

The trustee’s lion for his expenses on the property takes precedence of all 
beneficial interests, so that such expenses sh.ill have to bo paid in 
priority to the claims of the bonefieiarios. Dodds v T^lke, 25 Ch. D. 
617. Sec Jones v. Owen, 1 Uh. 807; (Lewin, p, 1239 ; Underhill, 
p. 35.3). N 

(6) Lien does not extend to trustees’ agent. 

{a) Although the trustees ,iro creditors upon the trust fund for the amount of 
tboir expenses, the poisons who are employed by thorn, as solicitors, 
surveyors, etc., have no such hen, because they are solicitors of the 
trustees personally, and not of the trust estate. Stanier v. Evans 
34 Oh. B. 470. 0 

(6) But a positive direction to the trustees to employ a particular person and 

allow him a salary will constitute a trust m his favour and give hint 
a against the tiust fund. WMiams v. Cot bet, 8 Sim. 349. p 

(7) Precatory trust—Lien. 

In a precatory trust, the solicitors, etc., of the trustees have no such lien. 

Skaw v. Lawless, 1 Le. and (i. 164. Q 

(8) Trustees’ right to indemnity—When to be enforced. 

When a trustee has a right of indemnity out of the estate, ho may at any time 
come to Court to enforce it, and is uoL under any obligation to wait, 
until the trust estate has been turned into money under the adminis. 
tratiou of the trust. Be Funipry, 22 Ch. B. 256. • R 
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4. — ‘‘He has....interest thereon "— (Continued). 

(9) Trustee carrying on business—Lien against the trust property. 

If a trustee is authorised to carr;y m a business, and to employ certain specific 
property for that purpose, ho has a right to the benefit of indemnity 
and lien against the property devoted to the business. He Johnson, 
L.R. 15 Ch. I). 648. S 

(10) Creditors of the turstee —Right of 

The creditors of the busmess also have aught to the benefit of the same indem- 
, nity and Jien, as the tiustee. Be Blundell, L.li. 44 Ch D. 1. T 

(11) Right of creditors—Subject to equities 

The right which the creditors have is subject to any equities subsisting between 
, ^ the trustee and the cestui que U usl of the specific property. (Ibtd.) U 

(12) Trustee in default—Effect of, on the creditors. 

Wheic the tru.stcc lb in default and is not entitled to nidcmriity except upon 
the terms of making good the default, the creditors will have no 
right to indemnity except upon Ih" s.unc tcrni.s Strickland v. 'Symons, 
26 Ch 1) (C A ) 248 See Boi/lan v. F„y, 8 L.R. le. 374. Y 

I 

(13) Trustee for sale unauthorised -Right of creditors. . 

Where the trustee for sale of a husiiiobs carries on the busin ss without authori¬ 
ty, for the benefit of the beneiioiary, and incurs liabilities to tradesmen 
* in so doing, there is no right in the eri'ditors to come against the 
estate, but they must look to the trustee personally. Siuckland v. 
Symons, L.R. 22 Ch. D. 660 , apt. in 26 Ch. D 245 , He Evans, L.R. 
34 Ch I) 697 , Re Gorton, L R 40 Ch 1). 536 (543), Jennings V. 
MnUu‘ 1 , (1901), 1 K.b 106 and (l'.M)2), 1. K.B 1 W 

(14) One of the trustees in default—Right of other trustees 

Whore a busiucss is cai ricd on by trustees, trustee who has a clear acc/ouut 
IS e titled to indemnity, independently of any default oi broach of 
trubt on the part of anolhci trustee, lie Frith, (1902), 1 Ch. 312. X 

(15) One trustee in default—Right of creditors 

The cicditois of the business have also got a light of indeiimity, and this 
right arises by virtue ox the trustee’s right of indemnity, and is not 
precluded by the fact that one of the trustees has been found a 
defaulter (Ibid) See M’Aloonv J/VlZoon, (1900), 1 L.R. 367. Y 

\16) Executors -Testators’ creditors —Their respective rights. 

Where the busine-.b is conducted, in accordance with the direotious of the 
tiust, by executors, and with the assent of the testators’ creditors, in 
their interest as well as m that of the bonefioiarios, the executors 
will be entitled, in priority to the claims of tho testators’ creditors, to 
be mdoimiifiedf out of tho general estate, against liabilities properly 
incurred Doiese v. (Vorfon, (1891), A C 190. Z 

(17) Extent of the right of executors. 

Tho indemnity will not he limited to the portion of the assets which has come 

» ' into existence since tho testators’ death. (Ibid.) X 
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4.—** He has.... interest thereon ”~~[Cmcluded). 

( 18 ) Attachment of trust property by creditors—Circumstances under which 
creditors could claim right of indemnity. 

Under a decree of the Presidency Small Cauhe Court (the decree beinf? a per¬ 
sonal one against the judgment-debtor), trust property, of which the 
judgment-debtor was the trustee, was attached in c.Yecution, Held, 
that, before the creditors could obtain a decree which they could exe¬ 
cute against the trust property, they would have to show— 

(1) that the trust property under the terms sf i ho settlement was devoted to 
the purpose of the trust business mentioned ni the deed. 

(‘2) that tba-circumstances were such that the defendaut as trustee would bo 
entitled to be indemnified by the tiusl properly. 

(“)) that the plaintiffs as creditors vveic entitled to stand in the shoes of the 
trustee in respect of the mdeinmty, ,vnd to be recouped out of tfie 
tiust GSkatc. 28 C. 571. B 

(19) Acts done in excess of powers -Trustee’s lien. 

There will bo no hen for expenses incurred by trustees, in respect of an act 

- done in excess of their powers and in brc.ich of thoir dut> towards the 

cesiui que tmst. Tjeedham v. Chnwiier, 4 K. and J 45S. C 

(‘^0) Right of trustee’s creditors by subrogation. 

The creditors of the trustee m the trust busiaoss have no light to directly 
claim payment out of the trust-estate, though they may, by subroga¬ 
tion, claim to have the benefit of the trustee’s right to roirabursomont. 
Shearman Robimon, 15 Ch. D. 548. (See Llriderhill, p. 357). D 

S.~*‘But such - expenses and interest.” 

rrustees—Mode of realising the amount. 

The trustees have a right to lotain their expenses out of the income, untii 
provision can^bc made for raising them out of the corjms. Scolt v. 
Mdjie 25 Ch D. (G. A ) 710. E 

6.If the trust.. . beneficiary personally ... expenses. ” 

;i) Mode of recovering expenses where there is no trust estate—Right proceed 
against the cestui que trust personally. 

If the trust csta*e fail, the trustee may thou institute proceedings against the 
ceslm qm trust, on whoso behalf and at whose request he acted, to 
recover from him personally the amount of the money ho expended. 
JiaUh V. Hyham, 2 P.W. 453; Jervis v. Wolferstan, 18 L.R. Eq, 18 ■ 
Hobbs \.Watjet,2i& Ch. J). 256, Whittakar v, Kerslinio, 45 Ch. D. 
320; butler V. Crimpsan, 7 L.R, Eq. 16, James y. May, 6 L.R.H, 

L. 328 ; Hardoon v. Beliltos, (1901), A.O. 118 , Wise v Perpetual Tins- * 
tee Company, (1903), A.G. TiS^. • ^ p 

2) When such right is lost. ^ 

The trustee cannot push his claim against the beneficiary personally, or against 
the trust estate, where ho has incurred the outlay, not in the strict 
line of his duty, and without either the request or the implied assent 
of the cestui que trust. Hoseqood v. Pedler, 66 L.J.Q.B, 21; Eccle¬ 
siastical Commissioners v. Pinney, (1900), 2 Oh. (0. A.) 736.* Q 
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* the traat .... beneficiary personally.... expenses ’ '—{Concluded}. 

(3) Funds out of which expen’ses of the trustee to be payabie. 

See Broum v. Gtoombrtdge, 4 Mad. 495; Wilson v. Heaton, 11 Bcav. 492; Miles 
V. Hanison, 9 L.R. Ch App. 316, Alsop v. Sell, 24 Boav. 451; Sharp 
V. Lmh. 10 Ch. D. 468. H 

(4) Settlor not benefloially interested—Right of trustee to proceed against him 
personally for recovering expenses. 

Where the trustee acts at the instance of the maker of the trust, at any rate 
where the raal^r of the trust is not also beneficially interested under 
the trult instrumesit, the trustee has no right to personal indemnity 
from him, hut must look oxolusivoly to the tiust funds to make g(»od 
his expenses or losses. Fraser v. Murdoch, 6 App. Ca. 855. I 

(5) Beneficiary personally liable to indemnify trustee. 

, The right of the trustee to indemnity from the ccstui que trust, who is sui 
juris, is not always limited to the trust-property , it extends further 
and imposes upon the cestm que trust a' personal obligation enforce¬ 
able in equity to indemnify his trustee. Hatdoan v. Behlios, A.C 118 
(1901). (See Lewin, p. 782 and Underhill, p. 355). J 

(6) Personal liability of beneficiary—Conditions 

The expenses must have been inevitable or incurred at the request of the bene¬ 
ficiaries. Collisoii V. , 20 Boav. 368. jC 

(7) Suit for recovering expenses incurred by trustee—Mode of framing. 

See 5 C.W.N. 273. L 

7.- “Right to be recouped .. overpayment ." 

Overpayment to the beneficiary. 

Whore a beneficiary has been overpaid by the trustee, the former may be com¬ 
pelled to recoup the latter out of his interest in the trust estate. 
Livesey v. Lwesey, 3 Russ. 287, see Dibbs v. Qoren, 11 Beav. 483; 
and Ofiffifths v. Porter, 25 15e.iv. 236. (Bee Lewin, p. 407 and Under¬ 
hill, p. 417). H 

33. A person other than a trusted wlio has gained an advant- 

„ , age from a breach of trust must indemnify the 

Right to indem- 

nity from gainer by trustee to the extent of the amount actually 
breach of trust. received by such person under the breach ^ , and, 

where he is a beneficiary, the trustee has a charge on his interest 
for such amount 2. 

* Nothing m this section shall be deemed to entitle a trustee to 
he indemnified who has, m committing the breach of trust, been 
guilty of fraud. 

^ (Notes). 

I.—“A person—under the breach.” 

liability of gainer by breach of trust. 

As between the trustees and a third person, who has reaped the benefit of the 
broach of trust, though the trustee must make disbursement in the 

• - first instance to the injured party, the loss will eventually be oast on 
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9 

person.... uader the breach ••■—{Concluded). ^ 

the person who was the gainer bj> tho breach of trust. Trafford v. 
Bochin, 3 Atk. 440; Booth v. Booth, 1 Beav. 580, Lincoln v. 
Wright, 4 Beav. 432 ; Aord Mmtfort v. Lord Cadogan, 17 Ves. 486 ; 
19 Ves. 635 ; Tichner v. Old, L.R. 18 Eq. 422 ; Moxhatn v. Orant,**» 
1 Q.B. 88 ; Toivers v, African Tug Co., (1904), 1 Ch. 568, See Under¬ 
hill, p. 411. N 

2.—•• Where he—such amount ." 

(1) Beneficiary merely instigating the breach, ndt liablp. 

The mere fact that the breach of trust was committed at the instigation of a 
benjeficiary, without himself deriving any benefit, cannot render him 
liable to personally recoup tho trustee. Habjj v. Rtdehalk, 7 
Ded.M. and .7. 108. 0 

(2) Cestui que trust gaining advantage of breach. ' 

(a) If the person, who has had the advantage of the breach of trust, bo tho 

beneficiary himself the trustee will have a charge on the interest of 
such beneficiary, to tho extent of the amount which he has gained by 
such bre.ich. Cruhton v. Cruhton, 2 Ch. 853. P 

(b) Where a person having an interest in tho trust has been a party to tho 

breach thereof, whatever is duo to him under the trust deed should 
not be paid over to hiifi, till the recoupment of tho loss to tho 
trust-estate. Lincoln v, Wright, 4 Beav. 427 (432). Q 

(r) Where the cestui que trust has joined in the broach, all tho benefit that 
would have accrued to him, either directly or derivatively, either from 
the trust fund, or any other estate comprised in tho same settlement, • 
may be stopped and impounded to compensate the trustee. Jacubs v. 
Rylance, Ij.R. 17 Eq. 341; Doming v. Doming, L.R. 42 Ch. D 203 ; 
Fuller v. Knight, 6 Beav. 205 B 

(3) Cestui que trust committing breach also a trustee—Liability to indemnity. 

Where the beneficiary, who is party to a breach, is also a trustee, tho whole of 
his beneficial interest, whether acquired before or after the breach of 
trust was committed, must, as between himself and his co-trustee wSo 
is in pan delicto, bo applied in making good the Ions ; this would bo so, 
where such trustee and beneficiary has as between himself and his co¬ 
trustee, derived an exclusive benefit from the breach of trust. Chel- 
hngworth v. Chambers, (1896), 1 Ch. 085. See Underhill, p. 400. 8 

4) Beneficiary—Trustee—Liability to indemnify. 

See S. 45 of the Trustee Act of 1893. T 

5} Partial beneficiary Joining In breach—His liability. * 

The equitable interest of a partial beneficiary, who has made himself liable by 
joining m a breach of trust, may be stopped at the instance of his db- 
beuefioianes, until tho whole lo.ss to the es ate has-been made good. 
Akemtanv. Akerman, (1891), 3Ch. 212, Lincoln v. Wright, 4. Beav. 

427 (432). » U 

6) Beneficiary's liability—What should be proved. 

There must be complicity on the part of the cestui que trust in a breach of 
trust, to make him liable. Tho cestui que trust must instigate, or 
request, or consent in writing to some aot or omission, ^ioh is itself 
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2 .—“ Where be—such amount '’—{ConcUided). 

a breach of trusi», and not some act or omission, which only becomes 
a breach of trust by reason of want of care on the part of the tru'-tcos 
The cBstm que trust must know the facts which constitute the breach 
of trust. Ee Somerset, (1894), 1 Gh. (C.A ) 231. Y 

(7) Breach —Benefloiary's liability—Complicity. 

(<i) The cesf«t que trust is not responsible for a breach of trust, simply because 
he had constructive notice of it. His complicity in the breach must 
be actual and not conslrnctivo only. Mara v. Browne, (1895) 2 Ch. 69 
and 93 ; Bqjiton v.Kiurre (1896), ICh. 644. W 

• (b) Whore a tenant for life undeniably requested trustees to invest the trust-, 

fund on a certain security, but it did not appear that he intended to 
bo a party to a breach of trust, and in effect he loft it to the trustees 
to determine whethei the security was a proper one for the sum to be 
advanced, it was held that the trustees could not impound his life in¬ 
terest to make good the breach. Mara v. Browne, (1895) 2 Ch, 69. X 

(8) Breach of trust by beneficiary—Right of trustee to impound the beneficial in¬ 
terest -Extent of. 

(а) Tho right of a trustee to impound the interest of beneficiaries who have 

instigated a broach applies onl) for tho purpose of indemnifying him 
against tho claims of other benehcianos It does not extend to in¬ 
demnify him againsti otljor losses, Evans v Benijon, 37 Ch. D. 
329. ' Y 

(б) So, where a trustee became entitled to share in the trust fund as one of tho 

noxt-of-kin of a beneficiary, it was held that he could not call on a 
beneficiary, at whose instigation tho breach was committed, to in¬ 
demnify him against loss as such next-of-km, even although the 
beneficiary liad given him .m express covenant of indemnity, (ibid.) Z 

34. Any trustee ^ may, without instituting a suit, apply by 
petition to a principal Civil Court of Original 
jurisdiction^ for its opinion, advice or direction ^ 
on any present questions respecting the manage¬ 
ment or administration of the trust-property, 
other than questions of detail, difficulty, or importance, not proper 
in the opinion of the Court for summary disposal ® . 

A copy of such petition shall be served upon, and the hearing 
thereof may be attendledi by, such of the persons interested in the 
ap;^ication as the Court thinks fit . 

The trustee stating in good faith the facts m such petition, 
and acting upon the opinion, advice, or direction given by the Court, 
shall be deemed, so far as regards his own responsibility, to have 
discharged his duties as such trustee in the subject-matter of the 
application. 

The costs of every application under this section shall be in the 
discretion gf the ..Court ® to which it is made. 


Right to apply to 
Court for opimoii m 
maua g e m e n t of 
tAst-property 1. 
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(Notes). 
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General. ’ 



(1) Section same as 22 and 23 Vic , Ch. 35, S 30. 

Notwitlistaiiding the dilToiencc in their pluabcology, S. 34 of the Indian** 
Trubls Act IS substantially the oamo as 22 and 23 Vic., Gh. 35, S. 30. 

18 M. 443 (448). * A 

(2) Insertion of some expression in section. 

The words “other than questions....summary disposal” have been inserted 
m the end of the first par.iigraph oi the section, with rcfcroiico to the 
decisions upon S 30 of the English Statute referred to by* Ulr. 
Stokes in note 3, p. 854, Vol. 1 of the Anglo-Indian Codes. 18 M. 
443 (448). B 

I 

t.—“Right to apply to Court — trust property." , • 

(1) Provisions under English law—Analogous to section. 

Under 22 and 23 Vio,, Oh. 35, S 30, any Judge may ollor his opinion or 
direction respecting the management or admiui,stiation of the trust 
property, on the application of the trustee. C 

(2) Repairs by trustees—Opinion of Court. 

The tiustccb of a settlement hiivin ’ power to purchase lands, on being requested 
by tenants for life, desired the opinion of the Court as to the pio- 
priety of applying JtJl,200 m repaiis and lormaneiit improvciuoDts. 
Held that that was not a case in which the Couit could properly give 
an opinion under 22 and 23 Vic , Ch. 35, S. 30. lie JJafriiK/ton's Settle- 
vicnt, 1 J. and H. 142, 143. 0 * 

(3) Expenditure of moneys — Court’s sanction. 

(а) Cases would arise in which the Court would .sanction the expenditure of 

moneys by .i tenant for life foi the benefit of the luheritaiiee, by 
making such expuiiditurc a charge upon the inhcritaiico. Caldecott 
V. Jit oil'll, 2 Hare 141, 145, 14G E 

(/)) So, where there is a devise of lands in strict scttlemoiit, and a direction to 
lay out iiersoual estate to the same uses, it might bo more beneficial 
to the remainderman that a part of the trust fund should be applied 
to prevent buildings on the settled estate from going ib destruction, 
thnn that the whole should be laid out m the purchase of other lands. 
{llnd ) P 

(4) Permanent improvements—Repairs—Sanction of Court. 

(rt) There can be no difficulty about laying out a portion of the fund, utidoiolho 
sanction of the Court, in pcrinanent and substantial improvements, 
'[’ho Court would readily accord sanction to the trustees, on an app^- 
oation being made oy them for the same He Harrington's Settlement, 

1 J. .uid H. 142, Caldecaff v. Brown, 2 Haro 144. • G 

(б) But repairs may require sopar.ite consideration. The Com t would hesitate 

to acc rd sanction. (Ibid ) H 

(5) Special powers of trustees—Repairs—Court’s sanction. 

Although special powers have been given to trustees authorising them to make 
mvcsimsnth in laud or buildings, the Court cannot, og application 
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f t.—** Right to apply to Court—trust property (Concluded). 

being made by the trusteoa for it, give sanction to repairs being exe¬ 
cuted in respect of existing buildings. In re Nether Stowey Vicarage, 
L.B. 17 Eq. 16R; Brunslhll v. Cavrd, L.R. 16 Bq., 493; contra. 
Be Pearson, 21 W.R. 401; In re Lend Hotham's Trusts, L.R, 12 Eq. 
76. « I 

(6) Executor—Whether entitled to benefit of geotion- 

Where an executor applied under S. 34, Trusts Act, with regard to the admi¬ 
nistration of the trust property of the testator, held, dismissing the 
applicatioir; that an executor, as such, cannot become a trustee so as 
* to incur all the liabilities of a trustee. So long as he occupied that 

position, he cannot claim the advantages provided foe trustees by S. 34, 
Trusts Act. 33 B. 429; see Snell’s Equity, pp. 165 and 169 (12th Ed.) J 

, ^ 2.—“ Any trustee.” 

Public charitable trust—Constructive trust—Whether section applies to. 

Whore, by a deed of trust, X appointed the Collector, the Chaplain, and the 
officer commanding the troops, trustees to administer property be¬ 
queathed by him m chaiity, and the officers holding the siid appoint¬ 
ments applied under S. 34 Trusts Act, for permission, to sell and 
convert the immoveable property into cash, and invest the same in 
securities recognised by the Trusts Act, held, that none but legally re¬ 
cognised persons could be appomted trustees, and the officers men¬ 
tioned in the trust-deed not being corporations sole, the legal effect of 
appointing them trustees was to appoint the gentlemen holding the 
offices at the time the deed came into effect. The gentlemen holding 
the office could at most be treated as constructive trustees to whom 
S. 34 IS inapplicable. Held, further that the trust being a public 
charitable trust is excluded from the operation of the Indian Trusts 
Act. 1 S.L.R. 218. K 

J.—“ Apply by—original Jurisdiction .'' 

(1) Object of the ppovUlon. 

^ The provision for the tiustoos taking the advice of Court, on petition, has been 
intended to enable them to get such .idvico upon doubtful points of 
minor importance, ^nd not on important points of difficulty or 
« pomtsoflaw. Re Spellet, 6 Jur. N.S. 386; and Be MaeJeet's Will, 
1 Jobs. 625. L 

(2) Petition how to be made- 

No affidavits are reqiiirod to bo presented with the petition. The correctness 
of the petition is assumed, and facts are not investigated upon. The 
petition has to be signed by counsel. Denms, 5 J. (N.S.) 1388. K 

(3) Prooedare by trustee in oases of doubts. 

* In cases of any doubts, the trustee may refuse to act without the sanction of 

. fjie Court, and the costs of making a petition to the Court in relation 

to the points of doubt will have to be allowed to the trustee. Be 
Wylly's Trust, 28 Beav. 468. (Lewin, p. 418). H 

(4) Cnntion by Ciourts in according sanction. 

Vigilance on the part of the Court is necessary to prevent applications for sanc- 
tion, for which there are not, in the opinion of the Court, adequate 
, l^unds. In re De Teissures Settled Estates, 1893, 1 Oh. 163 (165). 0 
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3*—** Apply by.. ..original Jurisdiction **~{Concltided). « 

(5) Repairs—Trustees solicitiBg sanction for—Direotlbn by Court. 

Where the trustees applied to the Court for sanction to execute certain repairs 
on the trust estate, the Court, in the exercise of the discretion vested 
"in them, directed an enquiry as to what repairs were necessary to the 
trust property. In re JacTtsotTi 21 Ch. D. 786. P 

(6) Repairs—Trustees soliciting sanction—Sanction by Court under what circum¬ 
stances. 

Whore trustees apply to the Court for sauotiot allowjng them to oxeoutc repairs 
to the trust property, the Court,* on being satisfied of its necessity, 
could allow only such repairs as may lie found to bo rc.illy and clearly 
necessary to prevent the buildings m quest loii from becoming so 
dilapidated as to by unfit for the purposes m connection with the 
Hdministration of the trust. Ex parte Ficar of St. Botolph Al§gaie, 
(1694), 3 Ch. 544. Q 

(7) Executor cannot refer—his remedy. 

An executor cannot refer to Court, and thus claim the advantages provided by 
S. 34, Trusts Act. Ills remedy, if he fcoK ,iny doubt as to the manner 
in which ho should administer the i'st.ito under his controi, is to file 
an administration suit. 11 Doiii. L.R. 495 = 33 B. 429. R 

(B) Opinion given by Court under section —Appeal, if lies.. 

No appeal in s from an opinion expressed liy the Court under this section. J3 
B. 429 = 11 Bom. L.R. 495. 8 

(9) Appeals—English law. 

(a) As a trustee is indemnified by the decree of the Court, he may appeal from 

any decision to the Court ab vo, at his o\%n iisk. Jinwland v. Morgan, 
13 Jur. 23 ; Welbsleg v. Mort-iiujlcm, W.N 1870, p. 192. T 

(b) If tlic rights bo perfectly clear and the tiustec .ippoals to the Court without 

reason, ho will bo answerable in costs, though ho d 'cs not act cither 
fraudulently or maliciously. Be Knvjht's TtUbt, 27 Bcav. 45 • Lotvson 
V. Copeland, 2 B.C.C. 156. U 


4.—‘‘ For its opinion, advice or direction.'* 

9 

(1) English law—Lord St. Leonard’s Act. 

Under Lord St, Leonard’s Act, the Court has power to give advice to trustees, 
relating to investments, compromises, and the maintenance and ad¬ 
vancement of infant cesUm qtte ti nsietU, 22 and 23 Vic. C. 35, S. 3Q. Y 

(2) Married woman—Trustee taking advice of Court. • 

Whore a married woman, being of unsound mind, was entitled for her separate 
use to the income of certain funds, and where her written consent was* 
also got to the investments by the trustees, held, upon petition by the 
trustees, that this was a case la which the trusteed could propcrly 
^ ' take the advice of the Court. 22 and 23 Vic. C. 36, 8. 30. W 

(3) When trustees must take sanction—Reasons- 

A trustee cannot be expected to incur the least risk, and therefore, if the equi¬ 
ties be not perfectly clear, he should decline to act without the 
sanction of Court. Re Wylie's Trust, 28 Bcav. 458. ^ X 

23 
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, 4.~-*‘For its opinion, advice or direction ” — {Concluded). 

(4) Court when not bound to five opinion. 

The Court will not expreus opimop, if the question is not a present one, but is 
future or contingent. lie Macket’s Will, 1 Jobs. 625, Y 

(5) When Court would interfere 

The Court would interfere to advise trustees in respect of the investment of 
trust funds, payment of debts, or whether calls on shares in companies 
should bo bornie by the testator's general estate or the legatees. Be 
^ box, 1 Hnnn. and M. 562. Z 

• 

S.—‘*Other than questions of detail—summary disposal.” 

(1) Court cannot direct the trustees on question^ of detail. 

* • (a) If any case, about which the trustees solicit the opinion of the Court, goes 

into details, with which the Court cannot effectually deal without 
having a supei utending power and being informed by athdavits, then 
the Court has no means of exercising any controlling power over the 
subject-matter, lie liairtmjlon’s Settlement, 1 J. and II. 142, 143. A 

(6) Points of doubt, the dtcisiou as to which might affect the rights of the 
parties, cannot be decided by the Court sumraaiily on petition by trust¬ 
ees. Loren^e’s b’eft/meKif, ll Drew, and Sm. 401. B 

(2) Application for directions by trustees—Questions of detail and difficulty. 

The manaaOmciit of the Dovet m chanties was vested in a committee of 
management, who were empowered under the trust-deed to require 
the trustees of the funds of the chanties to invest the trust funds in 
excess of two lakhs of rupees in the purchase of any additional land, 
building and premises. Certain buildings, having been erected under 
the provisions of the trust deed, were iii urgent want of repairs. The 
current income of the chanties was not sufficient to meet the cost of 
carrying out the repairs, and the committee of management and the 
trustees were agreed that a sum of Its. 8,700 in the hands of the latter 
(in excess of two lakhs of rupees) should bo employed in carrying out 
this work. The trustees applied to the High Court for its opinion on 
the question whether this should be done. Held that the question, 
being one of detail and difficulty, is such as the Court could not deal 
with under 8. 34 of this Act. 28 M. 448. C 

(3) QucBtionB of detail and difficulty—Prooedare to be followed by tPUBtees. 

The proper course for the tiusteos for obtaining sanction, as regards questions 
of detail and difficulty concerning the trust estate, is to institute a 
regular suit in its original jurisdiction. 28,M. 443 (450); see, also, In 
re Barrington Settlement, 1 J, and H, 142, D 

• 

(4) CouFt'B juFisdiction ovcf Buch mattCFs. 

(fl) The Court, in the exercise of its original civil jurisdiction, is empowered 
to deal with cases, in which the trustees institute suits praying for 
sanction in respect of questions of detail and difficulty concerning the 
administration of the trust. 28 M. 443; Conway v. Feuton, 40 Gh. 
I). 512. E 
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S.—** Other than questions of detail—summary disposal "—{Concluded).* 

(1) So, where land and money were vested in tiro trustees of the settlement, for 
the benefit of the husband and wife for themselves, and, after their 
deaths, for their children,*and where the buildings on a farm land 
were Tso much out of repair as to make the farm untenable, held 
that the Court bad power, under its otigvnal jurisdiction, to sanction 
the expenditure of a part of the money in repauing the land buildings. 
Conwaj! v. FeuUm, 40 Ch, D. 512. F 

(c) If it IS shown that it is judicious to make wpair^, and the trustees come to 
Court for authority to make them* that authority will be given Jfi 
re HotchJceys, .32 Ch. D. 40S, 420. G 

5.—“ A copy of such ... .served ." 

• • 

(1) Right of trustees to take out summons. 

[а) Trustees may, in oases of doubt as to what oour.e they ought to adopt, 

safeguard themselves by taking out an originating summons for deter¬ 
mination of questions affecting the trust estate. See Underhill, 
p 3G0. H 

(б) So, whore new trustees refused to act until it was determined whether the 

old ones were liable for a lo.-,s. the Court on summons declared that the 

• • 

old ones were not liable. Bartan v. Bwtn, W.N. (1895), 23. I 

(2) Summons how taken out—English law. 

The originating summons is taken out returnable m the chambers of a Judge 
of the Chancery division for the determination of questions affecting 
the rights of the beneficiaries. J 


7.—" The hearing .. .fit. ” 

(1) Powers of Judges. 

The Judges have power on such summons to make declarations binding the 
parties. Be Beherens, W.N. (1888), p. 95, K 

(2) Persons to be served—Court’s discretion. 

The persons to bo served with a copy of the petition, under this section, must 
be determined by the Court at its discretion. In re Qreen's Trust, 
6 J, (N.S.) 386. . J, 

8. - “ The costs of — Court." 

(1) Generally costs to be charged on trust estate. 

As a general rule, if the application is made m good faith and the facts are cor¬ 
rectly stated, the costs will come out of the trust funds. 18 M. 44S. If 

(2) Costs of petition—Trustee’s right to. , 

Where the trustee moves the Court, through a petition, for obtaining the sanc¬ 
tion of the Court in respect of the management of the trust, he will be 
allowed all costs and expenses incurred by him in connection there¬ 
with. Talbot V. Earl of Radnor, 3 M. and K. 252 ; Ooodsonv. Elltsm, 
3 Buss. 683. * N 
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f 

36. Whon the duties of a trustee, as such, are completed, lie is 
Right to settle- entitled to liave the accounts of his administration 
inent of accounts. trust-prf'perty examined and settled ^; and, 

where nothing is due to the beneficiary under the 
trust, to an acknowledgment in writing to that effect 2. 

(Notes). 

/.—•** When the — completed — settled. ’' 

o 

[\) Settlement of accounts on completion of trust business* 

(a) Whrrc the trust business has been complotod, a final adjustment of the 
trust account is made, in order to enable the tru-^too to hand over the 
balance, if any, to the parties entitled. O^hume, C Ves. 455. Under- 
, hill, p. 358. ” 0 

(5) Upon the completion of the trust, a trustee is entitled to have his accounts 
examined and settled by the beneficiaries. Be Lord Stamford Ryne v. 
Stamford (18%), 1 Oh. p, 301. Tagore Lave Lectures, p. 219. P 

(il) Settlement of accounts—Trustee's liability. 

The trustee is bound to give accounts if demanded, or to have the accounts 
wound up. If the paroy to receive, is satisfied upon the account sent 
m, he ought to close the account. On the other hand, if the cestui 
(jrwe trust is dissatisfied with the accounts, he ought to require to have 
the accounts taken. The trustee need not keep an action for an ac¬ 
count hanging for an indefinite time over bis head. 2 Spence 46 Q 

(-3) Accounts settled-Effect of. 

Generally, settled accounts are not openel (i.p.) taken over again throughout. 
But where one clear omission or wrong insertion is proved, the bene¬ 
ficiary will be at liberty to “ surcharge tho omission and falsify the 
insertion ’ ’ together with all other erroneous omissions and insertions. 
This is technically called “ liberty to surchar^io and falsify ” (t.c.) give 
cicdit for an item not credited and t<iko off the item wrongly debited. 
This IS done, oven though the error has not found a place in tho 
( accounts out of fraud. Wxlhavison v Barber, 9 Ch D. 529 ; Blagi ove 

V. Itouth, F. and J. 509. S 

(4) Discharge of trustee—Court’s order as to payment of amount by new trustee to 
old—Xccount by oid trustee—Suit for receiving amount ordered. 

Whore, at tho time of discharging a trustee, the Court ordered tho new 
trustees to pay a certain amount to the discharged trustee as a first 
charge upon tho trust estate, and, such new trustee having refused to 
pay the amount until the discharged trustee gave an account of his 
' management, an action was brought to recover the amount, held that 

the suit was maintainable. 11 M.L.J. 188. B 

It 

2.—“ Where nothing—writing to that effect.” 

(1) icknowle&gment of settlement of all demands—Reason. 

(a) The trustees may rqguire from the cestui que trust an aoknowledgment that 
all claims and demands have been settled. Osbume, G Ves. 455. T 

b) It is reasonable that, when the trustee parts with the whole fund, and so 
denudes himself of the means of defence, he should be placed, by the 
party receiving tho benefit, on tho utmost security against future 
. litigation. Osbume, C Ves. 455. U 
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2.~“ Where noth lag,... writing to that effect '‘—(Cmtinved), , 

(2) Receipt to be in respect of existing claims. * 

The re oipt given by the beneficiary in full of all claims CKtends only to all 
claims that are known. A’nres v. Jftckson, 30 Boav. 142. ¥ 

(3) Settlement of accounts—Trustee not, in general, entitled to release. 

In practice, it is usual to require a release under seal, so that the trustee may 
free himself from all liabilities to the cestui qtie trust. But in strict 
right, a trustee, in the absence of special circumstances, cannot insist 
upon a release under seal; bo can* have qnly an acknowledgment in 
writing that nothing is due by him to the trust. Fmvler v. Vya(^, 24 
Beav. 232; Ohadurch v. Realty, 2 Coll. 137 ; lie Wttghts' Trust, 3 K. 
'*andJ. 421. W 

(4) Express trust—Release under seal. 

^ • 

fn the case of an express trust -when the trust is apparent on the face of the 
deed, the fund c'eir.tho trust clearly dofinod, and the trustee is paying 
cither the inoamo or the capital of the fund, if ho is paying in strict 
accordance with the trusts, ho has no right to require a release under 
seal. Fmg v. Mulltns, 1 Drew. 311. X 

(5) Trust by parol—What kind of acknowledgment necessary—Release. 

(a) Release necessaby—when. • 

Where the trust is parol, it is necessary that a release under seal should be 
executed by the cestui que trust, in order to safeguard the trustee. 
Ftng V. Mulhus, 1 Drew. 30^. Y 

( h ) Release not necessary—when. < 

But, in another onse, it was held that the circumstance that the trust was by 
parol, and therefore obscure, might h.avo been an excu.se for not 
paying at all, or ground for demanding an indemnity, but seems to 
afford no reason for requiring a release under seal, as distinguished 
from a simple receipt or acquittance in writing, Amon v. Potter, 13 
Ch. D. 141. Z 

(c) Release necessaby when trust created by instrument under seal. * 

Every trustee has a right to have some sort of a discharge, perhaps not release, 
unless the trust was created by an instrument under seal. Be Cater’s 
Trusts, 25 Beav. 3CG. A 

Release—Executor’s right to. 

“An executor has aright to bo clearly discharged, and not to be left in a 
position in which ho may be exposed to further litigation; therefore, 
he fairly says, ‘ unless you give mo a discharge on the face of it protect¬ 
ing me, 1 cannot safely hand over the fund,’ and therefore it is usual 
to give a release.” King v. Mullins, 1 Drew, 311. *B 

(7) Release in exceptional oases. 

(rt) Re-settlement of trust pbopebty. * 

Where trust moneys have been rc.-settled, the trustees, or executors of the ori¬ 
ginal settlement or will, are entitled to a release under seal from their 
benciloiaries, though they arc entitled only to a mere receipt from the 
trustees to whom they pay the moneys. Be Cater, 25 ^eav. 366. 0 
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, 2.—** Where nothing. ... writing to that effect "—(Coneluded). 

(6) Power op appointment—*J3xebcise op. 

Bvt, where a person, having a general power of appointment bj will, appoints 
the fund in pursuance of the power and appoints executors, the trustees 
of the fund can safely hand it over to executors on their receipt, and 
cannot demand a release under seal from the beneficiaries ; for, by 
appointing, the donee of the power makes the property assets of his 
own. Re Ilosltin, 5 Ch. D. 229. D 

(8) Reason fop demanding the release. 

, The trustee is entitled to havli a formal discharge given to him by the bene¬ 
ficiary, because ho and his family should bo delivered from the anxiety 
and misery attending unsettled accounts. Cadwich v. Heatley 2 
Coll. 137. , g 

(9) Expense of the release. 

The trustee having the necessary documents in his possession, the solicitor of 
the trustee will draw the release deed. The expense must be paid out 
of the trust fund. Lowin, p. 412 (11th Ed.). p 

86 . In addition to the powers expressly confeiTed by this Act 
General authority and by the instrument of trust ^ , and subject to 
of trustee 1 . restrictions*(if any) contained in such instru¬ 

ment, and to the provisions of section 17 3, a trustee may do all 
acts^ which are reasonable and proper ■** for the realization, pro- 
' tection, or benefit of the trust-property 6 and for the protection or 
support of a beneficiary who is not competent to contract 7. 

Except with the permission of a principal Civil Court of original 
jurisdiction no trustee shall lease trust-property for a term exceed¬ 
ing twenty-one years from the date of executing the lease, nor 
without reserving the best yearly rent that can be reasonably 
obtained 3. 

* (Notes). 

“ General authority of trustee. ” 

(1) Powers of trastees—Two kinds. 

The powers of the trustees are either general or special; the former, such 
• as, by construction of law, are incident to the office of trustee wr/jii- 

officii ; the latter, such as are conferred vi tevfiiinomm {i.e.) by the 
• settlor himself by an express proviso in the instrument creating the 

trust. Lewin, p. 693 ( 11 th Ed.). 0 

(2) Powers of trustees at Law and Equity. 

At Law, the trustee, being the owner of the legal estate and as such being the 
absolute proprietor, may exercise all such powers as the legal owner¬ 
ship confers. But in Equity, the ceetut gtw trust is the absolute owner, 
and 80 the trustee could exercise all those powers which would not 
, render him responsible in the forum of a Court of Equity. {Ibid.} H 
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“ OenenI authority of trustee '‘-—{Concluded). 

(B) Simple tPUBts—Powers of trustees 

In Bimp'e trusts, the trustee is simply a depositary, and, consequently, ho 
cannot take any part of profits, nor can he exercise any control 
over the cotj/us. But he could do so at request of the beneficiary, 
Lewin, p. 693 (11th Ed.) 1 

(4) Special trust—Trustee’s powers. 

(а) Gehebal bulk. 

As a rule, in special trusts, the powers of ^hc trq^tecs are sitniUrly limited, 
except so far as the execution'of the trust gives him a proprietary 
power, Lewin, p. 693 (11th Ed.) J 

(б) Excei'Tions—Rbabonb. 

(i) Under particular circumstances, the trustee could exercise the disci ctionary 
powers of the fiowijfide proprietor, for, if oth'-rwisc, the trusJ estate 
might be injuriously aSocted. Angell v. Dawson, 3 Y. and C. 317 ; 
Hamson v. Randall, 9 Haro 407 , Foreshaw v. lliggmson, 3 DeG.M. 
and G. 827. K 

(li) The necessity of the moment may demand immediate action, while the 
sanction of the parties who are beneficially interested could not bo 
procured without great inconvonioncc (as whore the ccstui qiie trust 
IS a numerous class), or poshaps could not bo obtained at all (as whore 
ihe cesluts que frnsfcnf are under disability, or nut yet m existence). It 
IS, therefore, evidently in furtherance of the cestui qui trust’s own in¬ 
terest, that, where the circumstances of the case require it, the trus¬ 
tee should bo at liberty to oxerciso a reasonable discretionary power. 
Darks v. Williamson, 25Boav. 622 ; Ward v. Ward, 2 H.L.Cas. 784. L 

(5) Trustee for adults—Powers. 

(а) A trustee for adults cannot take any proceeding without consulting his 

cestui que trust. Bradley Witclmrch, W.N. (1868), 81. M 

(б) If ho do so, and the proceeding is not approved of by them, he may have 

to pay the costs. {IM.) N 

( 6 ) Trust not definite—Notice to cestui que frusf—Trustee’s liability. * 

Where the trust is not definite and precise, and it is doubtful what ought to be 
done under the trust, the trustee may give notice to the beneficiary of 
his intention to do a particular act, aud unless the beneficiary inter¬ 
feres to stop it, the trustee will not bo held liable lor doing the act. 
Life Association of Scotland v. SvMal, 3 DcG.P. and J. 74— Fer 
L. J. Turner. 0 

2.—“Powers. ...by Instrument of trust ." • 

(1) Exercise of powers under settlement. 

A trustee may exercise all powers expressly confided to him by the sotlleinent. 
Austin v. Austin, 4 Ch. D. 233, Gisborne v. Gisborne, 2 A.C. 300 P 

(2) Special powers of trustee—Division of powers. 

(i) Babe powebs and powebs coupled vs ith a tbubt. 

The former are not imperative but purely arbitrary {i.e.) powers which the 
trustee cannot be compelled to execute. The lattci arc not arbitrary 
but imperative and have all the nature and substance of trust. 
Godolphim v. Qodolphien, 1 Vos. 28. • Q 
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f 2,—**Powers.. by Instrument of trust {Cojiiwiucd). 

(n) Strict poweeb and powses DiBBcroBy. 

The former are such as arise only under the ciruumstanoes proscribed by tho 
settlement. The latter ard such as may be taken by tho trustee with 
a degree of latitude. Attorney-General v. Scott, 1 Ves. 413. R 

(3) Powers Joint. 

Powers given to trustees must be exercisod by thorn jointly, but an act by one 
trustee, with tho sanction and approval of a co-trustee, will bo deem¬ 
ed the act of both Messena v. Garr, L.B. 9 Eq. 260. S 

(4) Powers how to be exercised ' 

(a) In the exercise of their powers, the trustees must act bona fide and im¬ 

partially for the benefit of their ceetui que trust. Ellis v. Darher, 7 
L.R. Ch. App. 104. T 

(b) Every act rif a trustee in exorcise of his powers must be such as ho could 

have obtainod the permission of the Court for the same, if such per- 
miS'^ion had been previously sought for. Seagram v. Kmght, 2 Ch. A. 
G30. U 

(5) Power conferred on trustee, when passes with the estate- 

" The power (conferred on a trustee) is not appondant to tho estate, so as to 
follow along with it in every transfer by the trustee, or devolution by 
course of law. But whore the estate is duly transferred to persons 
regularly appointed trustees under a power in the settlement creatn g 
the tiust, the transferees take the estate and tho oihee together, and 
can exercise the power. Cote v. irodc, 16 Vos. 47.” Lewin, llthEd., 
p. 742 Y 

(6) Powers—Disclaimer by one trustee—Effect. 

If a power bo given to several trustees and one of thorn disclaims the trust, 
the power may bi cxctciscd by the contiiiuirig trustees or trustee. 
Creiu v. Dickon, 4 Ves. 97. W 

(7) Assignment—Effect of, on powers. 

(a) The power is not appondant to tho cstato. So an assignmont will not 

carry the power to the assignee, 'tete v. Wade, 16 Ves. 27 , see same 
1 case, sujira, X 

(b) But where it was the settlor’s intention that tho estate and power should 

be coupled together, it will not remain in tho assignor. Lewiti, 
pp. 741, 742. Y 

(8) Survivorship of powers. 

(a) Tho survivorship of lha estate carncs with it the survivorship of such 

^ powers as are aimoxod to tho trust. Lawe v Debenham, 1 Hare 188. Z 

(b) Tho principlo that trust powors survive with the osLato is as old as tho time 

* of Lord Coke. Coke, Litt. 113-a. A 

(9) Trustee need not give reasons for exercise of power. 

The trustees need not assign reasons for the way in which they exercise their 
powers. But if they state their reasons, the Court could set aside 
Ihoir conclusions if come to on false pronuscs. Ki7ig v. ArchtbisJiop 
, qf Cantetbwy, 15 East 117. B 
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2.—*‘ Powers. ...by instrument of trust "-—(Concluded). 

(10) Exercise of special power after decree. 

After a decroo is pasbod, the trustee cannot exercise oven a special power with¬ 
out previously obtaining the Court’s sanction. Bctlwll v. Abraham, 
L.B. 17 Eq. 24. C 

3.—" Subject to the—section 17. ’’ 

Impartiality of trustee. 

(а) The trustee must act honestly and mubtsnot benefit one beneficiary at the 

expense of another. Stmihv. Thomjmn, (189G) 1 Ch. 71, IVoojf v. 
Falleson, 10 Deav. 541. D 

(б) A trustee must always act im)>artia]ly and avend bccuiing additional ad¬ 

vantage to one of his bonefioiaiios at the expense of the otlicrs. Wotd, 
V. Patteson, 10 Boav. 544. • • E 

4.—" A trustee may do aH acts. ” 


(1) Powers of executors. 

(a) TiMK I'’01 t ADMINZSXMATION. 

An executor IS generally allowed two months tune to bicak up the tobtaLoi’s 
, establishment. Field v. Peckett, 29 Bcav 5G8. p 

( b ) ExKCCTOU may cabby on TBADE Oh ' TBSTATOB. 

Ho may carry on the trade of the testator for such tune as is necessary to en¬ 
able him to sell it as a going couociu. Dowbc V (h/ttoii (1891) A.C. 
190. a 

(2) Executor’s costs—Lien 

Uo IS entitled to a liun, for hib costs and expenses, on the trust estate. Jen- 
mmjs V. Malhct, (1902) 1 K.R. 1. H 

(3) Executor’s right to indemnity. 

An executor is entitled to bo indemnified, out of the estate, for loss which he 
may sustain. Voitne v. Gorton, (1891) A C. 190 , lie liruohe, (1894) ? 
Ch. 600. I 

(1) Executor’s right to pay time*barred debts. • 

(rt) An executor can pay a debt owing fi oin the testator’s estate, w hich has 
been barred by the Statute of Limitation J/emt, v. Humney, L.B. 4 
Eq. 451 ; Mtdgley v. Midijley, (1893) 3 Oh 282 ; Trcm v. Hutchins, 
(189G) 1 Ch. (G.A.) 844. J 

(b) Similarly he may retain his own debt though barred. Dring v. GreeDuan, 

1 Eq. 442; Louis v. Ilumney, 4 L B, Eq. 451. K 

• 

(c) But an executor cannot pay such a dolit after a decree for the administra- 

tion of the testator’s estate , for, from that tune, the«Statutc of Limi¬ 
tations may bo pleaded in taking the accounts. Fuller v. Itedman, 26 
Beav. G14. L 

(5) Executor’s right to pay subscriptions promised by testator. • 

(a) Where the deceased has made some promise to subsoiilie a certain sum for 
the promotion of some charitab’c or public purpose, if nothing has 


24 



Act II of 1882 (INDIAN TRUSTS ACt). 


186 


[8.36 


4m~*‘A trustee may do all acts **—(Continued). 

been done in pursuance of the promise, the promise must be treat¬ 
ed by the executor as merely voluntary and therefore null and void. 
Re flttdson, 33 W.R. 819. , H 

(b) So, whore a testator promised to give £ 20,000 to an Union in five annual 
instalments, and having paid three instalments, died, leaving the re¬ 
maining instalments unpaid and unprovided for, and the Union had 
incurred liabilities in consequence of the promise, it was held that 
there was no enforceable contract. (Ibtd.) N 


(6) Diuretion of exeoutorc. 

' (a) Executors have a discretion whether they will press a debtor for payment, 

and they will not bo held liable for wilful neglect or default, if they 
have exorcised their discretion honestly and f.»irly m giving time to a 
debtor, although loss may result from the delay. Re Otvens, 47 
’ ' L.J.N.S. 61. 0 

(b) It is competent to an executor to compromise the claim of another co-exe¬ 
cutor against the estate. It is better ho takes the Court’s directions in 
such matters. Be Hotujhton, (1904) 1 Gh. 622, P 

(7) Appropriation of legacy by executor. 

An executor may appropriate a legacy without instituting a suit, where the ap¬ 
propriation is such as the Court itself would have directed, llutchsan 
v. Hammond, 3 B.G. G. 128. Q 

(8) Effect of appropriation. 

Whore an appropriation has been validly made, it will be binding on the 
beneficiaries, who will bo entitled to share in any increment in value, 
and they should also bear any loss arising from depreciation of the 
investments of the severed fund. Fraser v. Murdoch, G A.C. 855. R 


(9) Effect of decree in administration suit on duties of executor. 

The more fact of a decree having been passed m an administration suit cannot 
be regarded as having absolved the executor from the duties of his 
,, office. Garner v. Moore, 3 Drew. 277. (Lewin, p. 731). S 

(10) Extent of trustee’s liability for his agent’s acts. 

(a) The rule that trustees, acting according to the ordinary course of business 
and employing agents as prudent men of business will do on their own 
behalf, are not answerable for the default of the agent so employed, is 
subject to the limitation that the agent must not have been employed 
out of the course of his own business Fry v. Japson, 28 Gh. D. 268. T 

** (6) Whore trust money collected by the properly .appointed agent of a trustee 

is lost owing to the agent’s insolvency, the mus is upon the person 
> charging the trustee, to prove default on the part of the trustee. Brier 

V. Brier, 26 Ch.D, 243. U 

(11) NecesBlty for joint action. ^ 

(a) Pbivatk trust. 

• The general powers allowed to trustees must, in a private trust, be exercised by 
all the trustees as a joint body. Be Ekeworth and Tidy’s Contract, 
L.R. 42 Gh. D. 23. Y 



S. 86] 


Aot II of 1882 (INDIAN TRUSTS act). 187 1 

4,—*‘ A trustee may do all acts {Continued), , 

(6) Punuc TBU8T. * 

In charitable or public trusts, the voicooof the majority will bind tho rest, and, 
in certain cases, the maj’ority can give effect to their resolution by 
passing tho legal estate under a statutory power. {Ibtd.) W 

(12) When powers of trustees may be exercised after decree. 

After a suit has been instituted and a decree made, the powers of the trustees 
cannot bo exorcised, and the autljpr.ty of the Court must sanction 
every subsoquonl proceeding. M&tchelaon v? Peper, ft Sim. G4; Minors 
V. Battison, L.R. 1 A.O, 42H. * X 

(13) Trustee liable even after the passing of decree. 

e 

(а) Even after tho passing of the decree, the trustee is not absolved fromjthe 

duties imposed by his offioo. Qarner v. Moore, 3 Drew, 277. Y 

(б) So after a decreo in an administration suit, an executor w<as held liable lor 

having allowed a policy of insurance to drop without any sufficient 
reason. Gamer v. Moore, 3 Drew. 277. Z 

(14) Trustee’s actions—Trustee may dispense with “ forms.” 

(a) In order to avoid circuity, trustees may do away with forms, the observance 
of which would entail unnecessary expense and delay. Messena v. Carr, 
L.R. 9 Eq. 260. Be Mabbett, (1891) 1 Oh. 707 at 712. A 

(5) So, where the transfer of a sum of stock is secured to trustees of a settle- 
mont, and they have power by tho settlement to sell out the fund and 
invest on mortgage, they need not insist on a transfer of the stock in 
specie for the purpose of immediately selling out and investing the 
proceeds on mortgage, but, if they have the mortgage ready, may taka 
the value of the stock, and hand it over to the mortgagor. Pell v. 
De Winton, 2 Do Q. and J. 20. George v. George, 35 Beav. 382. B 

(c) Similarly trustees having a power to lay out a certain sum in tho purchase 
of an annuity for X may pay tho sum to X direct, without goin^ 
through the form of purchasing annuity. Be Boss, (1900) 1 Gh. 162; 
Stokes v. Cneek, 28 Beav. 620. C 

(15) Trust management—Decision of majority is binding on the trustees. 

Where a question of trust management has been fairly considered by all the 
trustees, so that each has the opportunity to let his views be known 
beforo a decision is passed, the opinion of the majority is binding on 
the minority, if it be arrived at in the fair exercise of the discretional 
powers committed to them, and if tho action of the majonty is 
productive of benefit to the trust estate. 6 M. 270. D* 

(16) When Court's sanction necessary for trustees’ actions. 

(a) After the vnsMutwm of a suit the trusteed can exercise their powers only 

on obtaining the Court's sanction. Mitchelson v. Piper, 8 Sim. 64. E 

• 

(b) Subsequent to the passing of a decree, oven a special power in the trustee 

cannot be exercised by him without the Court’s permission. Bethell 
v. Abraham, L.B. 17 Eq. 34, • F 
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, 4.— ** A trustee may do all acts ”—(Ccmehided). 

(17) Trustee of leasehold property, rights and duties of, 

“ It js the duty of a trustee of leasehold property to keep it free from the risk 
of forfeiture, and for that purpose, he is entitled to ba\e the co¬ 
venants in the lease performed out of the rents of the property 
which come to his hands, and is not bound to he satisfied with an 
indemnity against the consequences of a breach of the covenants.” 
Lewm, 11th Ed., p. 260. FI 

5.—“ Which are — proper. ” 

(1) Discretionary powers—A typical instance. 

A testator dev iscd his real and personal estate to trustees upon various trusts, 
one of which was that, “my said trustees, m their discretion and of 
their uncontrollable authority, pay and apply the whole, or such 
portion only, of the annual income of my real and personal estate ns 
they think expedient, to and for the clothing, board, etc,, and for the 
personal and peculiar benefit and comfort, of my dear wife.” The 
wife also had property of her own, and was a lunatic, and one of the 
trustees w'as the residuary legatee under the testator’s will. Under 
those circumstances, the trustees bmia fide refused to permit the 
whole income of the trust fund to he applied for the wife’s support in 
the asylum, and propose}! to allow only so much for that purpose as 
would bo sufliciont alter taking into account the income of the wife’s 
own property. The House of l^ords, on these facta, hold that the 
trustees had an absolute discretion in the application of the fund, 
and that, so long as they exorcised that discretion bona fide, the 
Court could not interfere with them. Tabot v. BtooJcs, 10 Ch. D. 
273, Cmborne v. Gisborne, 2 A.O. .300; Coles v. Courier, 34 Ch. 
D. 136. 0 

(2) Payment of trust funds—Discretionary powers. 

No discretionary powers can bo exorcised after the trustees have paid the 
trust fund into the Court. lie Mmphy, (1900) 11.R. 145. H 

(3) Absolute discretionary powers—Exercise of—Court’s power in respect of. 

Whore absolute discretion has been given to trustees to do a particular act, 
the Court cannot compel them to exercise the power ; but if they do 
exercise it, the Court will see that they do exercise it properly and 
reasonably. Tempest v. Lend Camoys, 21 Oh. D. 571; Be Blalce, 
Jones v. Bla/ce, 29 Oh. D. 913. I 

(4) Discretion sometimes limited to time and manner. 

Whore the trustees were directed to pay the income of the trust property, at 
such time and in such manner as the trustees should think fii, 
towards the maintenance of a lunatic during her life, with power to 
invest any surplus, not required for the purpose, as capital, the 
Court of appeal held that the trustees had only a discretion as to the 
time and manner of the application and nothing more. Re Weavir, 
21 Ch. D. 615. See Re Atkms, Newman v. Sinclair, 81 L.J. 421. J 

(5) Powers in the nature of trusts-Distinguished from discretionary power. 

(a) True discrotionary powers must he distinguished from powers which, 
though discretionary in form, are really coupled with a duty. 

' , Tempest v. Lord Camoys, 21 Ch. D. 676. K 
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S.—‘* Which are—proper '*--{Cmtiniied). 

(2)) So where a testator devises real estate to trustees, in trust to manage 
them during the minority of an infant, with power to lease in their 
discretion, the trustees ccaild be compelled to exercise the power of 
letting. Ibid , Ntckissofi v. Cockhill, 3 DeU. and J. and S. 622. L 

(c) “ One cannot understand that, where the machinery for management of 
the estates is given to the trustees, and the Court undertakes to 
enforce the trusts for management, it is right for it to compel the 
trustees to utili/o the machinery entrusted tj them.” In fact, the 
Court will look at the substance, rather than the form , and whore 
what appears to bo a discretionary power is, in reality, part of a tr«st 
fpr management, the Court will order the trustoes to exercise the 
power. Nicktssmi v. Cockhill, 3 De 0. and J. and S. 622. M 

( 6 ) Exchange of policy for a fully paid-up one. 

A tiiisteo may surrender a policy of assurance forming part of the trust proper¬ 
ty, in exchange for a fully paid-up one of less amount, in cases whore 
the party liable to pay the premiums cannot possibly do so. Steen v. 
Peebles, 25 L.R. Ir. 544. N 

(7) Power to fell timber. 

Where timber on the estate has arrived at maturity and would only degenerate 
if allowed to stand, and whore, for the purpose of thinning it, it is 
necesssiy to bo cut, the trustee may fell it on his own authority. 
Waldo V. Waldo, 7 Sim. 261 0 

( 6 ) Power to grant certain leases. 

(a) Aobicui.tubal lease. 

A trustee having the management of property may grant a reasonable agri¬ 
cultural lease. Attorney-General Owen, 10 ^’^os. 555; Nayloi v. 
Arnitt, 1 B. and M. 501 p 

(ft) Mining lease. 

The trustee may not grant a mining lease, for that would benefit the tenant 
for life at the expense of the reversioner. Wood v. Pattesem, 10 Beav.e 
541. Q 

(e) Consent of tenant-pob-lipe nkcesssaev. ^ 

Under S. 56 of the Settled Land Act (1882), the consent of the tenant for life 
(where there is one) would ho necessary for granting such leases. R 

{d) Building lease. 

Under powers to grant building and mining leases, a building lease with reser¬ 
vation of minerals may be granted. Re Duke of Rutland’s Settlfd 
Estates (1900), 2 Gh. 206 8 

• 

(9) Simple trust — Leases. 

The trustee has no power to demise where it is a simple trust and the cestui 
qtie trust IS m possession, unless h^does it with the cestui que trust's 
concurrence. Attomey-Oenei al v. Owen, 10 Ves. 560. T 

(10) Trustee for sale—Leases. 

Prima facie a trustee for sale cannot grant a demise. Evans v. Kackson, 

8 Sim. 217. . U 
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S.—*' Which are... .proper** -{Concluded). 

(11) Tvastee cannot lease to Mmself. 

A trustee ought not to create a lease of the trust property in favour of himself, 
either singly, or jointly with others. Boyce v. Edbroohe, 1 Oh. 836. 
(Lowin, p. 727). Y 

(12) Power to mortgage. 

Where there is a power in the trustees to make outlays in repairs and improve¬ 
ments out of income or capital, there is an implied authority for the 
trustees to mortgage the property for the purpose of raising the noces- 
, sary money out of Capital. Durell v. Belhnger, (1898), 2 Gh. 534. W 

(13) Trustee not to make speculatiYe improvements. 

(a) The trustee must not do acts, which, though buueficial to the estate, are 
unreasonable or problematical.* For instance, they cannot make 
’ » merely ornamental improvements. Bridge v. Brown, 2 Y. and C. 0. 

181. Attorney-General v. Geary, 3 Mer. 513. X 

(5) Nor can they pull down a mansion-house for the purpose of rc-building a 
better one. Blezard v. Whalley, 2 Eq. 1093. Y 

(c) Nor can they build a Villa for the improvement of the estate. Vyse v. 

Porter, L.R. 7 H.L. 318. Z 

(d) If they do so, they would be liable only for the loss to the estate. Vyse v. 

Porter, L.R. 8 0. App. 309. A 

6.—** For the realization.. ..trust property,*’ 

(1) Realization of trust funds—Discretionary powers of trustees. 

(a) Where, by the immediate realization of the trust funds, the trustee would 
have ruined one beneficiary from whom a large debt was due to the 
trust estate, and would have seriously prejudiced others, and, instead 
of doing BO, the trustee arranged with the debtor for payment of 
money by instalments, held that the trustee was justified in taking 
the course, because he had exercised a sound discretion and such as 
the Court would have approved. Ward v. Ward, 2 H.L. Gas. 784. B 

(5) But in all such cases, the trustee should apply for the sanction of Court. 
(IMt.) ~ C 

(2) InterfeMnoe of the Court—Fraud. 

V/here the exercise of discretion is infected by fraud or misbehaviour, or 
where they decline to undertake the duty, or where tbe discretion is 
mischievously or ruinously exercised, the Court would interfere. 
Attorney General v. Governors of HarrowlSchool, 2 Yes, 552; Maddeson 
* v. Andrew, 1 Ves. 69; Qude v. Worthington, 2 DeQ. and Sm. 389. D 

(3) Proteotiou of trust property—Costs. 

Every trustee is entitled to be allowed the reasonable and proper expenses 
* incurred in protecting property committed to his care. Bright v. 
North, 2 Ph. 2'2Q. See Scott v. Milne, 25 Ch. D. 710. E 

(4) Right to protect property from probable injury- 

(a) If they have a right to protect property from immediate and direct injury, 
tJiey have the same right where the injury threatened is indirect but 
• ‘.probable. Bright v. North, 2 Ph. 200. F 
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6.—‘*For the realizatioa....trust property'* — (Continued). 




(6) So, where the trust was one in respect of public works, the expenses of the 
trustees in opposing a bill in Parliament were allowed. But it would 
be advisable on the part bf the trustee to obtain the sanction of 
Court before incurring such extraordinary expense. (Ibid.) G 

(5) Settlements—Provigion as to repairs. 

All well-drawn settlements of house property generally provide that the trust¬ 
ees shall keep it in repair. Re Cartwright, Avis v. Newman, 41 Ch. 
D. 532. ‘ e ^ H 

(6) Effect of omission as to provision in respect of repairs in settlements. * 

(a) Whoro..a provision in respect of the execution of repairs to trust estate is 
omitted, a legal tenant for life of freeholds is not oompollable to keep 
property in repair. • And as the Court has no jurisdiction to make 
any order charging the cost of repairs, or any part of it, on the oofpus, 
the result is extremely embarrassing and prejudicial to all parties. 
(J6id.) I 

(h) In America it is settled that, in the absence of express power, an equitable 
life tenant cannot be interfered with by the trustee for the purpose of 
making repairs ; and that, on the other hand, if the life tenant makes 
repairs, he must pay the cost htmself. Thurston v. Dickenson, 2 Rich. 
Eq. 317; Cogswell v. Cogswell, 2 Ed. Ch. 231. J 

(7) Execution of ropalrs—Application to Cburt. 

To maintain the properties committed to his caio in good condition, the 
trustee may apply to the Court to direct the repairs. lie Hatchkeys, 
L.R. 32 Ch. D. 408. K 


( 8 ) Repairs—Right to retain income for execution of. 

The trustee has a right to retain income for the execution of repairs, but 
without prejudice to the ultimate rights of the tenants for life and 
the remainderman inter se. Be Fowler, Fowler v. Odell, 16 Ch. D. 
273. L 

• 

(9) Direction by Court as to how the expenses of repairs are to be met. 

The Court may empower the trustees to raise the necessary amount in such a 
way as will be equitable between income and corpus. •Underhill, 
p. 198 (6th Ed.) II 

(10) Trustees of leaseholds—Repairs. 

A trustee of leasehold property may, without any order from Court, do such 
repairs as are necessary to prevent a forfeiture of the lease, and repay^ 
himself out of the income. Be Fowler, Fowler v. OdeU, 16 Ch, D. 
723. N 

• 

(11) Rules as to costs of execution of repairs. 

(ft) Pboperty otjt op repairs at commencement op trust. 

Where the estate is in disrepair when the tenant for life came into possession, 
then, whatever its tenure may be, the Court will not saddle the trustee 
exclusively with costs, but will sanction a mortgage equitably 

apportioning the ultimate cost between corpus and income. Be 

Bedding, Thompson Bedding, (1897), 1 Ch. 876. • 0 
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6. —“For the reailzatloa....trust property ”— {Concluded). 

(b) CUfiBEHT BEPAIBS OF L<l$ASKHOLD3. 

Whou the property is in good order, at commencement of trust, and is lease¬ 
hold tenure, the equitable tenant for life, as he enjoys the income of 
the property, must act in accordance with the conditions of the lease 
as to repairs. Be Partington, Retgh v. Fane, (1902), 1 Oh. 711. P 

(c) CUUIIEWT BEPAIIIS OF FHEKHOLDB. 

Whore it is freehold, repairs would bo executed, only in cases of salvage. Be 
Wills, TVifZs V. (1902), 1 Ch. 15. Q 

(d) AlTBBAI’IONS in the natdbe op repaibs. 

Improvements authorised by the Settled Da'd Act (1882) may include 
additions to or alterations in buildings reasonably necessary for the 
same to be let, and also the rebuilding of the principal mansion house. 
In this latter case, the sum to lie applied out of capital money must 
not exceed one half of the annual rent of the settled land. S. 13 of 
S L.A. 1890 (53 and 54 Vic. C. 69). R 

(12) Trust to make repairs out of rent—Borrowing by trustee—Right to interest. 

If the trust be to make repairs out of rents, and the trustees borrow money to 
make the repairs, and then repay themselves out of rents, they 
cannot claim interest on the money borrowed, for the trust was to 
apply the rents after they had accrued. Fazakerley v, Cuhhaw, 
19 W.R. 793. • B 

(13) Costs incident to administration. 

All costs incident to the administration and protection of the trust |.roporty 
are borne by the corpus of the estate, unless they relate exclusively to 
the tenant for life. Sandeis \. Millet, 25 BejhW. 154. Be Marwr’s 
Trusts, 3 Eq. 432. T 

(14) Breach of trust—Trustee’s remedy. 

(a) PiniNO A uiJUL,. 

Anticipating a breach of trust by a co-tt listen, a trustee may file a bill 
against him ittid thus picvcnt the breach. Re Chertsey Market, 

C Price 261. U 

(5) Injunction. 

Where a trustee threatens to commit breach thereof, his co-trustee should 
prevent the same by means of obtaining an injunction against him. 
{Ibid.) Y 

(15) Tenant for life committing waste—Trustee’s remedy. 

Whore a tenant for life is about to commit waste, trustees to preserve contin¬ 
gent remamdors could file a bill to restrain such waste. Gat th v. 

^ Colton, 3 Atk. 751. W 

7 .—“ For the protection — beneficiary — contract.” 

(D Support of beneficiary. 

(rt) A trustee must do everything necessary for the proper support of a cestui 
que trust incapable of supporting himself. Howarth, 8 Ch. A. 415. X 

{b) “ A trustee may expend sums of money for the protection and safety, or 
support, of a cestui que trust who is incapable of taking care of himself, 
but the more prudent course is to to ajqtly to tJus Couit." Lewin, 
11th Ed., p. 707 ; Duncombe v. Nelson, 9 Bcav. 211 ; see Chester v. 

c Noi/, 4 Da G. M. and G. 798. Y 
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7 .—" For the protectloa.. .. beneficiary.,. .contract ” — {Cmitmiusd). • 

(3) Power to allow maintenance to infants. 

Trustees might allow, by way of mjiintenanco, a part of the iucome from the 
estate, to the father of an infant bcnchciary, where the father could 
not support it according to its portion, if the circumstances showed 
that the settlor looked on the infant as his heir. Sezsson v. Shatv, 

9 Ves. 286; Jcrvoise v. Silk, 1 0. Coop. 52, Hunt v. Parry, 32 Ch. 
B. 382 ; see, also, Re Leftlmise, L.B. 29 Ch. D. 921. Z 

(3) Payment of maintenance—Source. * • 

(a) The trustee must generally pay maintenance out of interest. Expih Ic 

Chambers, 1 R. and M. 577. A 

(b) But where the amount of an infant’s legacy is inoonsidorablc, the Court 

would, in the absence of other moans, direct niaintcn,iuca to the child 
out of the principal itself. Exparte Green, 1 J. and W. 283 , barlow 
V, Grant, Vem. 256. B 

(4) Power to give a larger sum by way of maintenance. 

Where the testator directs payment of a sum for maiiitcnauco and accumula¬ 
tion of the balance, a larger sum could be given to the infant by way 
of maintenance, Havelock v. Havelock, L.R 17 Ch. D. 807. G 

(5) Power to give maintenance even if there is no provision. 

Similarly if a testator directs accumul.ition of the income only, without 
making any provision foi m.ipintouancc of iho infant, the oiiooutor 
could grant maintenance, lie Collins, L.R 32 Ch. D. 229. Re 
Walker (1901), 1 Ch. 879. D 

(0) Past maintenance. 

The trustee have a discretionary power to apply pu.st accumulations of income 
m payment for past mamteuauce. Re Pitt's settlement, W.N. 1884, 
p. 225. E 

(7) Power to allow maintenance out of capitai. • 

A trustee may, under special circumstances, as for mbtauco, where the capital 
IS considerable, allow maintenance out of capital. But^ generally, 
the trustee would not bo well-advised to do so. Bartow v. C/i ant, 

1 Vern. 255; Walker v. Wetherell, G Vos. 473. F 

(8) Power to make advancement. 

(a) A trustee may utilise part ot an infant’s capital for its advancement in the 

world. But he would do well to get the sanction of Court befori 
band, Boyd v. Boyd, 4 Eq. 305 , Roper-Curson v. Roj)er-Curzon, 
llEq. 452. 6. 

(b) A part of the capital may bo sunk by a trustee, without thc^iroction of the 

Court, for the advancement of a child, where the same sums, if ex¬ 
pended for maintenance, would notliavc boon allowed. Sunnnock v. 
Crisp, Preem. 78 ; Walker v. Wetherell, 6 Ves. 477. H 

(c) But if the effect of the advancement is that the contingent rights of an¬ 

other beneficiary are injured, the trustee will do it at his peril. 
Worthington v. WGrazor, 23 Bcav. 81. , I 
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r 7.—“ For the protection.. ..beneficiary.. ..contract (Concluded). 

(d) So, where 100 was bequeathed upon trust to apply the inoome towards 
the mainteuauce and education of A, during his minority, and upon 
trust to pay the corpus to him on attaining twenty-one, but in case 
of h's dying before that ago, upon trust for X, it was Iteld that, as 
against X, the trustees had no authority to advance part of the 
capital to A, who died before attaining his majority. Lee v. Brown, 
4 Ves. 362. J 

8.—*‘ B.Kcept — Jurisdiction ." 

(1) Control of the Court over trustees. 

(а) AnUlTRABY FOWBBB. 

Whore a power is given to trustees to do or not to do a particular thing at their 
discretion, the Court will not control them, provided their conduct be 
bona fide, and their action is not influenced by improper motives. 
Thomas v. Bering, loKeon. 729; Talbot v. Marshjield, 2 Dr. and Sm. 
285. ' K 

(б) PoWKlt WITH A DUTY. 

Whore the power is accompanied with a duty, the Court will compel the execu¬ 
tion, or execute it in the place of the trustee. Tempest v. Lord 
Camoys, 21 Ch. D. 671. L 

(2) Court, when can interfere. 

A mere injudicious exercise of the discretion vested in the trustee cannot 
justify the interference of the Court. So long as tho trustee exercises, 
properly and in good faith, tho discretion absolutely vested in him, 
tho Court cannot interfere. Otsborne, 2 A.C. SOO. See Thomas v. 
Derring, 1 Keen. 729. M 

9.—‘* No trustee—21 years — obtained ." 

(1) Time of demise. 

Under the Settled Land Act (1882), a trustee ca.nnot give a lease for more than 
21 years, except with the sanction of the Court. N 

(2) Reservation of rent. 

Under 8. 43 of the Agricultural Holdings Act (England), 1883, a lease of a 
holding could be given, provided the best rent or reservation in tho 
nature of rent is reserved. 0 

I 

37, Where the trustee is empowered to sell any trust-property, 
he may sell the same subject to prior charges or 

lots, and cither by not, and either together or m lots, by public 

pubiio auction or auction 01 * private contract, and either at one 

pfivato contract i. ^ 

time or at several times, unless the instrument of 
trust otherwise directs. 

I (Notea). 

Pother to sell....contract.” 

(i) Trust property, how sold. 

(a) If a trustee is authorised by tho instrument of trust to sell tho trust pro¬ 
perty, ho may conduct the sale either by public auction or private 
• contract, as be may think most advantageous. Ex parte Dmttnan, 2 

O' Bose. 66. P 
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(6) Trustees can sell by public auction or by private contract, unless the 
provisions of the trust d^ed exclude one of those modes of sale. 
Daniel v. Adams, Amb. 495. Q 

(c) Before soiling by private contract, the trustees need not have previously 
attempted a sale by public auction or oven have inserted a public 
advertisement that the property was for sale. Davy v. Durrant, 1 De 
G. and J. 635. R 

•> 

(2) Sale of trust property—Deoision of Court in cases df doubt. 

When the trustee entertains a doubt as to the mode in which the trust proper¬ 
ty is to bo sold, he can obtain the advice of the Court. Ex parte 

Huges, 6 Ves. 616. S 

0 

(3) Trustee’s power to sell without applying to Court. » • 

(a) A trustee for sale, if he is not a party to a suit, can enter into contracts, 
without getting the previous sanction of the Court. Earl of Bath v. 
Earl of Bradford, 2 Ves, 590. T 

(5) But if a suit has been launched for executing the trust, that attracts the 

Court’s jurisdiction, and hence, the trustees cannot sell without the 
sanction of the Court. Walker v. Smalwood, Amb. 676. U 

(c) So, subsequent to the filing of suit, trustees can only enter into private 
contracts, subject to the sanction of the Court. Lowin, 11th Ed., 
p. 493. Y 

(4) Sale not to be delegated. 

(a) A trustee cannot, without responsibility, delrgatc the general trust for sale. 
Hardwick v. Mynd, 1 Aust, 109. W 

(6) But he can employ agents, if such a course is in conformity with the com¬ 

mon usage of business, and the trustee acts as prudently for the bene¬ 
ficiary as he would have done for himself. Ex parte Behhier, Amb. 
218 . ' X 

(c) Bet an agent for sale is not competent to receive the purchase-money.* 

Lewin, 11th Ed., p, 508. Y 

(5) Power to sell in lots. • 

(a) Trustees have the—, whenever such a course is advisable as the most advan¬ 

tageous one. Lems, 1 G. I. and J. 69. Z 

(b) When selling by auction, trustees may sell in different lots, if that seems 

to be the course most likely to attract purchasers. Ord v. Noel, 

5 Madd. 438. R 

' (c) But it is not the case, if the trust-deed provides that the property is to bo 

sold in one lot. See Agnew, p. 223. B' 

(d) It is not a breach of trust to sell all the lots, although the |sale is to raise a 

specific sum which is reached by the biddings for some only of the 
lots. Thomas v. Townsand, 16 Jifr. 736. C 

(6) Sale auction to be adYertised. 

A trustee wishing to sell the trust property by public auction must take care 
to see that the property has been properly advertised, and that due 
notice Qf the sale is given. Ord v. Noel, see Agnew, p. 2231 D 
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/.—Power to seU....contract ’’—{Contnvued). 


CS. 37 


(7) Sale to be advantageous. 

(а) It IS the duty of a trustee selliKg under a power or trust, to sell to the best 

advantage and thus secure the best price procurable. Ord v, Noel, 
6 Madd. 438. E 

(б) He is to sell the estate under every possible advantage to his cesttd gue 

irmt, using all possible diligence in the naatter. Downs v. Graze- 
brook, 3 Mer. 209. P 

f 

( 8 ) Several benefleiaries—Trustee to be impartial. 

(а) If there are several successive cestui que trust, he must sell, with a fair 

and impartial attention to the mtorcsts of all the parties interested. 
Otd V. Noel, 5 Madd. 440. , 0 

(б) If he adwince the interests of one party at the expense of another, he will 

bo responsible for the loss to the sulTering party. Pecliel v. Fowler, 
2 Ans. 560. H 

(9) Good attendance of bidders to be secured. 

(а) It IS the duty of the trustee to see that the sale is not held on a day when 

it is not possible to secure a good attendance of bidders. Orme v. 
Wrif/ht, 3 Jur. 19. 1 

(б) Trustees failing m rcasonable'diligence in inviting competition are person¬ 

ally responsible for the loss to the sulieriog party. Ord v. Noel, 6 
Madd. 440. J 

(10) Property—Valuation. 

(a) A trustee, prior to his proceeding with the sale, must obtain a proper 
valuation. Noble v. Edwards, 8 Price 165. K 

(5) A trustee fur sale should have to inform himself of the real worth of the pro¬ 
perty. To meet this end, he might, if expedient, have it estimated 
by an experienced person. Oliver v. Court, 8 Price 165. L 


(11) Expense of proper valuation. 

' The—may bo charged on the trust estate. 


SugV.audP, 60. 


H 


(12) Sale at grossly inadequate value* a breach of trust. 

A sale of trust property at a grossly inadequate value being a breach of trust, 
the title of the purchaser will be affected by such sale. Stevens v. 
■lusten, 7 Jur. N.S. 873. N 

(13) Survival of trust for sale. 

, (a) On an estate being vested in several trustees, on trust to raise an amount 

by sale or mortgage, if one of the trustees die, it is competent for the 
survivor or survivors to sell or mortgage. Lane v. Debenhans, 11 
Haro 188. 0 

(b) It is otherwise, if, in the settlement, there are words expressly declaring 

that the trust |hall not bo exercised by the survivors or survivor. 
{Ibid.) P 

(c) But the presumption is that as is the estate, so the discretionary part of 

the trust passes to the survivors or survivor. (Ibid.) Q 

(d) Even if there is a proviso for appointment of new trustees, a trust for sale 

.• Burvives. See Foby v. Woutnes, 2 J. and W. 246. R 
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“ Power to sell... .contract (Continued), , 

(14) Cestui que trust, all sui Juris - Effect. 

(a) A trust;jfor sale is not ended reason of all the cestuis que tnist becom¬ 

ing imjurts. Biggs v. Peacock, 22 Ch. D. (C.A.) 284. S 

(b) But on their agreeing to take the property as realty, the trust for sale 

comes to an end. (Ibid.) X 

(15) HlBBtatement aB to condition of property—-Reduction in price—Portion of 
purchaser. 

(a) If the trustee makes a misstatement as lo the condition of the property, 

on account of which the contract price is liable to be reduced,»ho 
lEfresponsible for the same. Tomhn v. Luce, 41 Ch. D. 573. U 

(b) The Court, oven though the conduct of the purchaser is proper, will not 

permit specific pcfformance of the agreement at such purchaser’s 
instance. Ord v. Noel, 5 Madd. 440. » • y 

(IG) Bona fide sale—Effect of offer of higher price. 

But on a trustee having once agreed to sell bona fide, such contract will not 
be invalidated, for the reason that another has come forward to gho a 
higher price. Harper v. Harper, 2 Gill. 210; reversed, 2 DcG. P. and 
J. 542. i|y 

(17) Offers on equally advantageous terms—Cesfu/ que trust's man need not be 
preferred. 

If two persons make offers on equally advantageous terms, and if one of them 
is preferred by the cestui que ti ust, the trustees, against their own 
views, are not bound to accept the offer of the person preferred by the 
cestm que trust, Selby v. Bowie, 4 Giff. 300. X 

(18) Trustee for sale for payment of debts, bound to answer enquiries. 

It is the duty of a trustee for sale for payment of di.bts to answer enquiries by 
the author of the trust or those claiming under h'm, as to estates 
sold and debts paid, Clarke v. Earl of Orvumde, Jac. 120. Y 

(13) Cestui que trust contracting conditionally to sell — Subsequent assent of 
trustee. • 

'I’he cestui que trust, the person most interested in the matter, and having 
the strongest motives for obtaining the highest price possible, may 
contract conditionally and then get the assent of the trustee, who, on 
being satisfied that the proposed amount is the value of the property, 
sanctions a sale beneficial to his beneficiary, Palavvret v. Carew, 32 
Beav. 568. 35 

(20) Each trustee responsible for sale. 

A trustee’s not taking an active part m the concern is no excuse for his saying 
that ho had nothing to do with the conduct of the managing trustee. 
Each is responsible for the faithful discharge of their joint duty by 
the person to whom the management whs confided. rOltvei v. Court, 

8 Price 166. a 

(21) Injunction to restrain improper sale. 

The Court will grant an injunction to restrain a sale by public auction by a 
trustee, if the trustee neglects to have the property properly advertised 
and to give due notice of the sale. Webb v. Shaffesbury, 7 Yes. 480; 
Anon, case, 6 M. 10. ' B 
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, /.—" Power to sell.contract (Continued), 

(22) Cestuis quo trust whether to he mode parties. 

(a) When trustees are empowered sign discharges for the purchase money, 

the cestuis que trust need not bo made par«^ies for the deed. Sinks v, 
Lord Rolleby, 2 M. 227. G 

(b) But wherever practicable, they are usually made parties to the deed, so 

that they may also enter into covenants for title to the extent of their 
respective interests,—the trustees being bound to covenant against 
their own incumbrance only. Ee London Bridge Acts, 13 Sim. 
, 176. ‘ D 

(c) However, they are not made parties, in sales under the direction of the 

Court of Chancery. Walceman v. Duchess of Redland, 3 Ves. 237, 
504. E 

(23) Bale a breach of tract. 

The Court has no power to enforce the specific performance of a contract 
amounting to a breach of trust. Wood v, Rtchardson, 4 Beav. 17G. P 

(24) Land discharged on being raised. 

(a) When money is actually r-iised, the land is discharged. This is the case, 
even if the proceeds arc misapplied and do not reach thoir proper 
destination. See Lewin, Alth Ed., p. 525. G 

(5) Aggrieved parties should proceed against trustees personally. They cannot 
claim a lien on the estate. Anon. 1 Salk 153. H 

(25) Yoachers, custody of. 

(a) On the final settlement of the affairs of the trust, the trustees have the 

right to the possession of the vouchors as their dischai^e to the 
beneficiaries. Clarice v. Earl of Ormonde, Jac. 120. I 

(b) But the beneficiaries can inspect them. (Ibid.) . J 

(c) The beneficiaries have no right to get copies without paying for them. 


(Ibid.) K 

\2G) Trustee for sale not empowered to grant leases. 

A trust for sale does not prirna faice imply a power to grant a lease. Evans 
^ V. Jackson, 8 Sim. 217. L 

(27) Executor granting lease. 

It is only under certain special circumstances can an executor, a qtiasi trustee 
for sale, be justified in granting a lease. Haclcett v. iPNamara, Lo. 
and G. Rep. t. Plunket, 283. H 

(d6) Tmstee for sale, selling by way of underlease. 


A trustee for sale of leaseholds, whose duty is to sell in such a way that his 
liability to the lessor may not continue, is not in general at liberty to 
^soll by way of underlease. Re Walker and Oakshott'a Contract, 
(1901), 2 Ch. 383. N 

t 

(29) Trustee for sale not to give option to purchase. 

Executors, administrators and trustees cannot insert in a lease a clause, 
granting the lessee, during the term, an option of purchasing the 
property at a fixed price. Oceanic Steam Navigation Co., v. Suther- 
• • berry, IG Ch. D. (C.A.) 236, 0 



199 


Sa. 87 & 38] Act II of 1882 (indian teusts act), 

/.—** Power to sett....contract (Cjncittdeti). 

(30) Power of trustee for tale to mortgage. 

(a) In the absence of anything to negative the intention of the settlor to con¬ 
vert the estate absolutely, a trust for sale will not empower a trustee 
to give a mortgage. HaUenhy v, Spofforth, 1 Boav. 390. P 

{b) But where the estate devised to trustees is charged with debts, and sale is 
not the testator's primary object, the trustee may, to pay the debts, 
more properly mortgage than sell. Ball v. Harris, 4 M. andCr. 264. Q 

(31) Trust to mortgage not authorising sale. ^ 

A trust for raising money by mortgage will not authorise a sale, though siiph 
a aale may be more advantageous to the estate. Drake v. Whitmore, 
5 DeG. and Sm. 619. R 

(32) Power of sale not authorising partition. 

Where trustees have a power to sell, they cannot autcoriso a partition. 
W Queenv. Farguhas, 11 Ves.467. B 


38. The trustee making any such sale may insert such reasonable 


Power to sell 
under special condi¬ 
tions 1. 


stipulations either as to title or evidence of title, 
or otherwise, in any conditions of sale or contract 
for sale, as he thinks fit; and may also buy in 
the property, or any part thereof, at any sale by 


auction, and rescind or vary any contract for sale, and re-sell the 


Power to buy in 
and're-Boll 2. 


property so bought in, or as to which the contract 
is so rescinded, without being responsible to the 
beneficiary for any loss occasioned thereby. 


Where a trustee is directed to sell trust-property or to invest 


Time allowed for 
selling trust-pro¬ 
perty 3. 


trust-money m the purchase of property, he may 
exercise a reasonable discretion as to the time 
of effecting the sale or purchase. j 


Illustrations. 

4 (a) A bequeaths property to B, directing him to sell it with all,convenient 
speed, and pay the proceeds to G. This does nut render an immediate sale imperative. 

5 (b) A bequeaths property to B, directing him to sell it at such time and in 
such manner as ho shall think fit, and invest the proceeds for the benefit of C. This 
does not authorize B, as between him and G, to postpone the sale to an indefinite period. 

(Notes). 

Principle of section. 

A trustee for sale has power to sell under special condition, buy in, re-sell, and fix 
the time for selling, Whitley Stokes, Vol. I, p. 827. * T 


“ Power to sell under special conditions, ** 


(1) Ssle, conditions of. 

(a It IS the duty of the trustee to take care that every necessary and no un¬ 
necessary condition is attached to the lale. Exparte Lewis, 3 Gl. 


and 3. 173. 


U 
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/. —"Power to sell under special conditions "—{Conhnued), 

( 6 ) It is competent for a truRtoc to sel], subject to any reasonable conditions 
of sale, flo 6 so» v. Bell, 2 Beav. 17. V 

(c) The conduct of a trustee cannot be justified, if bo clogs the property with 

restrictions evidently uncalled for by the state of the title. Wilkins 
V. Fry, 2 Bose. 375. W 

(d) The conditions subject to which the sale is made should not bo unnooos- 

sarily depreciatory, See Godefroi, p. 428. X 

(e) But a depreciatory condition does not render a sale invalid, unless it ap¬ 

pears that the price was thereby rendered inadequate. The sale can¬ 
not be impeached after conveyance on that score, unless the purchaser 
and trustee wore acting collusively, A purchaser cannot make any 
objection to title on the ground that a condition of sale was unncces- 
sarily restrictive. Sec Trustee Act, 1893, Ss. 14 and 16. Y 

(/) Even when a large discretion has been given to a trustee for sale, and ho 
acts on propel legal advice, he oiw/Af not to nse a depredatory condt- 
fton, and ho will be held liable for mistakes, even though he might 
have been led into them. Dance v. Goldintjkani, 8 Ch. 902 ; Dunn 
V. Flood, 28 Ch. D. 586. Z 

(2) Limit of time to objections to title. 

It IS open to trusicea for sa’o to qptei into stipulations, specifying a certain 
time within which any objection to the title shall have to bo taken. 
Dunn V. Flood, 28 Ch. D. 586 ; Mawson v. Fletcher, 6 Ch. 91. A 

(3) Contract InYolving hardship. 

A contract against trustees involving extreme hardship is not enforceable by a 
Court. Wedgwood v. Adams, 6 Beav, 600, B 

(4) Trustee to give good title- 

A trustee, like any ordinary vendor, must show the purchasers a good title. 
White V. FoJjambe, 11 Ves. 343. C 

(5) Exceptions from obligation to make out good title. 

Trustees for sale may protect themselves, by express stipulations, from the 
obligation to make out a good title, ordinarily the covenant for title 
entered into by them will hold good only as against incumbrances 
, created by themselves. White v. Foljambe, 11 Ves. 337. D 

(6) Title—Counsel’s opinion. 

Before execution of trust can be proceeded with, it would be proper to take the 
counsel’s opinion whether a good title can be deduced. Sec Lewin, 
11th Ed., p. 505. E 

<7) Covenants. 

(а) It IS not proper to compel a [trustee for sale to enter into any other cove¬ 

nant for title than against incumbrances by his own acts. White v. 

• Foljambe, 11 Ves. 345. F 

( б ) Where a trust for sale has to be exercised with tho consent or at the 

request of a Hfo-tenant who joins in a sale, tho purchaser is probably 
entitled to require him to enter into the usual covenants for title, j 
Pguleth v. Hood, 6 L.B. Eg. 116. G 

. j , {c. Jlortgagees covenant only against their i wn acts, they being regarded as 
; « ttusteos. Bugd. Vend, and Pur. p. 69 (14th Ed.). H 
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Power to sell under special conditions ’’—{Concluded). 

(8) Clearing title. 

A trustee for sale has liberty to do all reasonable acts, which, he is profession¬ 
ally ndvised, are proper for clearing the title and completing the sale. 
Fotbhnv) V Htggvnson, 8 De G. M and G. 827. I 

(9) Purchaser may set aside sale by trustee. 

Every purchaser, aggrieved by the rosu ts of a 8 .ilc to him by a trustee for 
salo, may, on proper grounds, got the sale set aside with costs. Marsh 
V. Lofd Qranville, 24 Gh. D. 11. • J 

2.—“Power of trustee to buy la and re-sell.” • 

(1) Principle of'bection. 

In the absence of anything (o the contrary in the settlement itself, a trustee 
has power to buy in the trust property or part thereof at anv auction, 
or to rescind or vary any contract for sale, and to rc-soll. without 
being answerable for any loss, if ho acted bona fide. See Lord 
Grauworth’s Act. Lewiti, 11th Ed., p. 421. K 


(2) Reserve price. 

A trustee may fix a reserve price in bidding. Conolly v, Parsom, 3 Vos. 628 (n). L 

(3) Trustee, when can buy in- 

{a) On the amount fixed not being reached at the salo, the trustee may buy 
in the property at that price. lie Reytoii, 30 Hcav. 2,52. H 

{b) Guurt's sanction to a salo at the reserve to one of the trustees is also often 
permitted. Farmer v. Dean. 32 Rcav. 327. H 


(4) Trustee to be careful in re-sale. 

In reselling, the trustee should be very careful not to cause any delay. 
Taylm v. Tnbrum, 6 Sim 281. Q 


(5) Delay in re-sale —Trustee's liability. 

Else, he may be taken to task, for an> loss on ro-salo (Ibid.) P 

( 6 ) Trustee of bankrupts. 

A-has no liberty to buy in at the auction without the creditor’s authority. 

Ex parte Lewis, 1 Gl. and J. 69. q 

3.—’’Time allowed for selling trust property. ” 


(1) Time allowed for disposing of estate. 

(a) A trustee is at liberty to take a reahonablo time for disposing of the trust 

estate. Buxton v. Buxton, 1 M. and Cr SO. It 

(b) Time-limit for sale varies with the nature of the property. Hughes v* 

Empson, 22 Beav. 181. g 


(2) Direction to sell with all convenient speed—Nature of. 

{a) Where trustees are directed to sell with all convenient speed,* such direction 
^' does not necessarily mean that thoy^must carry out the sale immedi- 

1 ately. {Ibid.) X 

( 6 ) Where the trustees wore to sell “ with all convenient speed and” ‘'withm 
five years”, the limitation to five years was held not to bo peremptory, 
but merely directory, so that the trustees could validly sell after the 
lapse of suoh period. Pearce v. Gardner, 18 Haro. 287. * y 
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3.—** Time allowed for selling trust property ”~(Ci»ichided). 

(c) By such postponement, trustees have no right to vary relative rights of 
persons interested, and thus interfere with the intention of the 
settlor. and Sfimr, 19 \'cs ^91. Y 


(d) Direction to sell conveniently, not implying indefinite postponement. 

A ftiicction to the trustees to sell at such time and in such manner as the 
trustees shall think fit, should not he taken as empowering them 
(as Iwlween them and their eextm que t)ust) to postpone the sale 
indefinitely. (Itnd.) W 

( t) Trustee neglecting to sell, liability of 

A trustee directed to sell with .ill coiivenioiit spied, who, without suthciont 
grounds, neglected to carr} out a sale loi so long a period as twenty 
jiais, was held to be liable foi tiie dopiceiatioii in the value and to bo 
ac( 01111 tabli' foi lutricst m lieu of lents. Fry v. Fry, 27 Beav. 144. X 

(5) Trustee cannot agree to sell at a future time 

A trustee for sale c.umot enter into anj agiocniciit as to selling the property 
at some futnie time, foi, the value of the propeity is liable to change 
before siudi limo. Ocmrnc Uti’aiii Fnuiqaiion Co. Hiittwrberry, 

IGCh I) 230 Y 


(0) Delay in sale-Smaller sale-proceeds. 

Wheie tru.stees lefiiscd teooffers, and aftei live jisiis sold the piopeiLy for half 
the amount' ofTered, the> wore held responsible for the difference. 
Tayloi ^ Tabrum, 0 Sim. 2S1. Z 

(7) Discretion as to sale 

A trust foi sale .U discretion simply vest'- m the trustees a discretion as to the 
tune and mode of sale. Newman v tiindann, 31 L.T. 421. A 

(K) Proper exercise of discretion -Test. 

The particular fiiets of each case must lio looked to, for finding out whcthci 
.rustees have exorcised siirli discretion. Buxton v Buxton, 1 ]\Iy. and 
(’.r. 93. B 


(91 Executor’s discretion to sell. 

Whero n testal-or died possessed of crystal palace shares, and it was contended 
that the oxcoulors were to be lespoiiniblc for the value at the end of 
two months, held, that they had ,i disciction whether to sell oi not at 
the end of twelve months, IImjhc!> v. Empsnn, 22 Beav IHl. G 

4.—•‘III. (a).” 

Buxton v JUtxton, 1 M. and G, 80, forms the. basis of this illustration. D 


5.-"III. (b).” 

Walket V. Shore, 10 Vos. 391, can be icgardod as the basis of this illusbiation. E 

39. For the purpose of completing any such 
Power to con- trustee shall have power to conveyor 

otherwise dispose of the property sold in such 
manner as may be necessai y. 
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(Note). 

i .—** Power to convey.” 

On tho sale of the trust-property, oitiher by public auction or ptivate contract, 
tho trustee is m duty bound to convey that property in such manner 
as may bo necessary. Sec Agnew, p. 225. P 


40. A trustee may, at his discretion, call in any trust-property 
invested in any security, and invest the same on 
in^stmLts? securities mentioned or referred to in 

section 20, and from time to time vary any such 
investments for others of the same nature 


Provided that, where thfere is a person competent to contract, 
and entitled at the time to receive the income of the trust-property 
for Ins life, or for any greater estate, no such change of mvestiiii'iit 
shall be made without his consent in writing 


(Notes) 

(N.B.) —See also notes under S 20, .wprt. 

See S. 49, infra Whit. Stok. Anglo-Indian Codes, Vol. T, p, a,5G. 

Principle of section 

The trustee ma^ vary invosimcnts, but only with tho consent in wilting of tho 
beneficiary, when the lattei is competent to contrai't a.'d entitled at 
the time to reooivo the income of the tru--t-propcrty foi his life. Whii. 
Stok., Vol. I, p. 827 G 

L—”Power to vary investments.” 

(1) Exercise of discretionary power to vary investments 

(а) Tlie d soretion given to the tnisleo in the matter of his varying invest¬ 

ment of one nature into that of another must he exorcised by hmi 
wuh a view to the furtherance of the trust, and not for thj purpose of 
oxtranoous objents as the accommodating of a borrowor. Pell v. 
Divmton, 2 De fx. and J 18 H 

(б) A trustee has the power to scU the propeity ami invest the sah -procoeds on 

any of tho autborihod securities, and also to viry' such investments fr m 
time to time, but he should never buv any redeemable security at a pre* 
imum. Watte v. Littlewond, 41 L .7 Ch. 046 See Agnew, p. 220, I 

(2) Court not interfering with trustee’s discretion 

Tho Court will not interfere with the trustee’s discretion as to«oae of several 
inodes of investmcni, although the result may bo to vary tho relative 
rights of the cestut que trust. Mint \. Leman, 20 Boav. 260 J 

(3) Scope of trostee’s powers 

A trustee is not .illowe l tho same dnscrot on in investing the moneys of tho 
trust, as if he were a person sm juris dealing with his own estate. 
30 B. 591 8 Bom. L.K. 883. * K 
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/.—••Power to vaty investments”— Cowluded). 

(4) Ouardian—Change of inveBtinent- 

Guardians are in a fiduciary position, and the Court should ordinarily bo 
guidod by the rules embodied in the Act in sanct oning changes in the 
investnionts of the minor’s property. 30 B. f)91 — 8 Bom. L R. 883. L 

(5) Court’s discretion in sanctioning change. 

In the case of trustees in whom property is luvestod, the Court could not, 
apart from any special investment clause in the instrument of trust, 
sanction a change of investment into any securities other than those 
» referred to m S. 20. .90 B. 591=8 Bom. L.R. 883. H 

(G) Trustee selling out stock and investing on mortgage. 

If there is power to vary, trustees may sell out stock and invest the ameunt on 
mortgage. See Ijewin, 11th Ed!, p. 36t5. N 


2.—“ Consent in writing. ” 

Written consent. 

(a) Where the consent is to be in wnting, that provision must be strictly 
complied with. Cocke} v. Qunyle, 1 R. and My. 53.5 ; Morm v. Wnqht, 
14 Beav. 291. 0 

(5) The consent of the person (entitled at the time to receive the income of the 
trust-property tor his life) should precede or accompany the execution 
of the power. But where an investment has been varied without the 
required consent, he cannot compJam if he has acquiesced in the 
change. Stevens v. Robet i'>on, L. .1. Ch. 499. P 


41. Where any property ir held by a tnistoc m trust for a 
minor, such trustee may, at his discretion, pay to 
property ormmors^ the guai’dians (if any) of Rucli minor, or other- 
&o., for their mam- apply for or towards his maintenance or 

education or advancement in life or the reason¬ 
able expenses of his religious worship, marriage, or funeral, the 
whole or any pait of the income to which ho may be entitled in 
respect of such property ; and such trustee shall accumulate all the 
residue of such income by way of compound interest, by investing 
the same afid the resulting income thereof from time to time in 
any of the securities mentioned or referred to in section 20, for the 
tienefit of the person who shall ultimately become entitled to the 
property from which such accumulations have arisen: Provided 
that such trustee may, at any time, if he thinks fit, apply the whole 
or any part of such accumulations as if the same were part of the 
income arising in the then current year. 


Where the income of the trust-property is insufficient for the 
minor’s maintenance or education or advancement in life, or the 
reasonaUble expenses of his religious worship, marriage, or funeral, 
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I 

the trustee may, with the permission of a pri’icipal Civil Court 
original jurisdiction, but nofe otherwise, apply the whole or any 
part of such property for or towards sucli maintenance, education, 
advancement, or expenses. 

Nothing in this section shall be deemed to affect the provisions 
of any local law for the time being in force relating to the persons 
and property of minors. 

(Notes). * • 

(N.B.— See also notes under S mjyia). • 

Origin of section 

The Committee had expressly provided, in 8 . 41 of the Bill, that the income of 
property held m trust for a minor might be applied for the reasonable 
expenses of his religions worship. Sec roporr of Select Committee 
on Trusts Bill. Q 

i,~*‘Power to apply...,maintenance, etc.** 

(1) Option of trustee providing for maintenance. 

The trustee providing for the maintenance of the infant beneficiary has the 
option, either to himself directly spend tor the purpose, or pay over 
the necessary money to tbe hands of the parents or guardians of tho 
infants Re Cotton, 1 Ch. T). ‘232. R 

(2) Discretion subject to control of Court. 

The discretionary power given to the trustees foi the mamtonanco, etc., of 
minor beneficiaries is subject to the general controlling power vested 
in tho Court over all trustecb. Davey v. Ward, 7 Ch. I), 764, B 

(3) Whether trustees can give maintenance 

In ) Whbbf, thk minob’s lfiiac\ is buhjkct to limitation in pavoub of thibd 

BBBSON. 

Whore tho legacy in favour of tho infant has been given with a limitation 
over to a third party, the trustees cannot, without the Court’s author¬ 
ity, exercise their power to allow mainleiianco to the infant, no? 
could the Court pa^s orders on tho matters without the institution 


of a suit. Re Breed's Will, 1 Ch. I) 226. T 

( 6 ) WlIEBE THE MINOB HAS ONLY A CONTINGENT INTEBEST, 

Whore the infant has only a contingent interest, tho power to allow mainte- 
nanoo exists in case of cmtingent portions charged as land. Jones v. 
Ch-eaves, 2 Ch. 683. . U 

(c) ALIiOWANCE in BE 8 PRCT OP PAST MAINTENANCE. • 

111 suitable oases, trustees can make provision even in respect of past mainte¬ 
nance of infants. Brown v. Smith, 10 Ch D. 377. Y 


42. Any trustees or trustee may give a receipt m writing for 
any money, securities, ^r other moveable property 
reMiptei.*^ payable, transferable, or deliverable to them or 

him by reason, or in the exercise, of any trust or 
power ; and, in the absence of fraud, such receipt shall discharge the 
person paying, transferring, or delivering the same therefrom, 
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arid from seein;,^ to the application thereof, or beinfj accountable for 

any loss or niisajiplication thereof ^ . 

« 

(Notes). 

" Power to give receipts ." 

(1) Provision for giving receipts. 

Ill well-drawn settlements, a power is usuallj insetted, .autlioriRing the trustees 
to give reoc'pts fop trust monies, etc., p«iidto thorn. Agnew, p. 2.'S. W 

f 

(2) Omission to insert such power—Effect of —Reasons. 

(u) Whore there is uo such power given to the trustee under the settlement, it 
IS incumbent on the person paying trust nionev to sec that it is applied 
as diro'tcd by the instrum''nt of trust. Rlhotv. Merrzman, ilarn. 
781, W and J. Ti.O. ')9. X 

{!>) Tho reason is that, at law, the tiustoes being the owners, they can give 
valid discharge 'I’he cestuu qw trustent being the owners in equity, 
Equity Courts hold that a purchaser must got a discharge from them, 
unless the insbiiimoiit of trust authorisrs tho trustees to give receipts. 
Agnew, p. 2i9. Y ’ 

(3) Mi trustees must join in receipt » 

All tho trustees must join m giving receipts for any property transferred to 
them as trustees Tagore Law Lectures, p. 228. Z 

(4) Provision in respect of giving receipts, in settlement -Effect of. 

A power of signing receipts in a sottloment will extend only to what the trust¬ 
ees are, under tho provisions of the settlement, authorised to receive. 
Pell V. De Wnitoii, 2 De (r. and J 20. A 

(.5) One of the trustees, a married woman—Her power to give receipts. 

Where on" cf the trustees is a married woman, she has no power to give re¬ 
ceipt, nor could money m respect of tho trust estate be paid to her 
husband, he being a stranger, tho safe course would be to pay the 
money into a bank in the joint names of the trustees, and to take a 
, written receipt from tho trustees, to be also signed by the husband, 
as sanctioning the receipt by the wife Kmq'iimn v, Ktngwian, C Q. 
B.D. (C.A.) 322. B 

(C) Husband's concurrence when not necessary for wife’s receipt- 

(it) The concurrence of the husba id may bo dispensed with, if lie has abjured 
the lealm oi is an outlaw. {Thiil.) C 

(b) Or if she had boon inanied since 1882, or if she had undertaken tho trust 
since 1882, her receipt without tho husband’s concurrence won d be 
•valid, for tho husband is not responsible for licr acts, unless ho has 
intermeddled in t^e trust. 45 and 40 Vic , C 75, Ss. 1, 2, 5. D 

(7) Payment to one trustee, on receipt signed by all. 

On a recetpt Biqited by all tk' ti iittees having been obtained, payment may 
validly be nude to one of them only. Webb v. Headqavt, 1 K, and J. 

. * 385. E 
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/.—Power to give receipts (Concluded) 

(H) Receipt fpom one of several trustees, insufficiency of. 

Wheic the solicitors, employed bij the several trustees of a will jointly, paid 
over the realised money to, .ind obtained rccetju /roin, one of ituch 
trustees only, such receipt could not amount to a sufhcieiit discharge 
to them for the inouoy realised under the joint authority of the 
several trustees. Lee v. Sitankey, h Li 15 hlq ‘204. F 

( 0 ) Receipt of executor—When sufficient 

• 

The receipt of an executor was considered sulficieiit,*vvhcro the subject to which 
it related was personal estate CiMilt&n v Km I of Dniliant, L.R. 
4 Ch App. 433. G 

( 10 ) Trustees having no power to^ive receipts -Duty of purchasers. 

(a) Where- a purchaser is bound to see the money applied acooiding'to the 
trust, and the trust is for payment of debts and legacies, ho must soo 
the money actuilly paid to the creditors or legatees In such 
cases, each creditor or loga'ce, upon receiving his money, should give 
as mauy receipts as thou- are puioliasers. so that each purchaser may 
have one. Sug. V. and 1* 848 ( 11 th Kd ) H 

(5) Another method of spcurmg the intoicsts of the pui chaser is to secure an 

assigmuoiit, by all the creditors and legatees, of their debts and lega¬ 
cies, to a trustee, with a deolaration that his receipts shall be sufliciont 
discharges. (Ibid.) I 

2. “In the absence of fraud. thereof. ’ ’ 

(1) Duties of purchasers from trustees -English common law 

(a) A purchaser is m all cases bound to see to the application of his purchase- 

money, unless a positivi intention to the contrary on the part of the 
sottloi bo either expressed or implied in the instrument creating the 
trust. Fnrlm v. Peacock, 11 Sim. 152 J 

(b) The bottei principle would be this -Puma facie a direction to sell shouli 

imply in all oases a power of signing dischaigos, but where it is 
practicable, and no nupcdiniciit to the execution of the trust is thereby 
created, the purchaser should pay his money dire.ctly to the party 
beneficially entitled. Lewin, p. 553 (11th Ed ). K 

( 2 ) This principle of common law controlled by intention of settlor. 

This principle of English common law is liable to be controlled and defeated 
by an intention to the contrary from tho deed creating the trust,— 
whether that intention be expressed or implied. Lewin, p. 630 (11th 
Ed.) L 

(3) Trust for payment of debt—Duty of purchasers. • 

.(a) Whore the trust is for payment of debts tind legacies goncriklK, the buyer is 
not bound to see to the application of tho purchase-money. Johnson 
V, Kennel, 3 M. and K. 024. M 

( 6 ) But it would bo otherwise, if the trust be for payment of particular debts 

and legacies. (Ibid.) ^ N 
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„ 2.—** In the absence of fraud — thereof ' '—{Continued). 

(4) This principle of common law—Modified by statutes. 

(а) By 2'2 and 23 Vio., C. 35, S. 28, it is declared that bona fide payment to, 

and the recei ut of, any person to whom any purchase or mortgage 
money shall be payable upon any expiess or implied trust, shall 
effectually dischaipc the person paying the same from seeing to the 
application of money, or being answerable for mis-application thereof, 
unless the contrary shall bo expressly declared by the instrument 
creating the trust or security. 0 

(б) By 23 and 24 Yio., C. 145, S. 29, it was enacted that the receipts in writing 

' of any trustees or trustee, for any money payable to them or him, by 

reason, or in exorcise of, any trust or powers, shall be good dis¬ 
charges. - P 

(c) See, also, S. 36 of the Coiivoyaiioiiig and Law ot Property Act (44 and 45 

' Vic., 0. 41). Q 

(d) The receipt ui writing of any trustee, for any money, securities, or other 

personal property or effects, payable, t ansferablcoi deliverable to him 
under any trust or power, is made a sufficient discharge. Trustee Act 
(1893), S. 20. R 

(.5) Trust for sale— One of beneficiaries abroad—Trustee’s power to give receipts. « 
Where there IS a trust for sa^o with a direction to distribute the proceeds 
between A, B and C, and Where G, after the date of the instrument quits 
the country and goes abroad the receipts of the trustees would prima 
fcLcie be sufficient dischargei^ as necessary to the execution of the 
sale. Lewin, p. 553 (llth Ed.) S 

(6) Trustee’s receipt—Discharge to the purchaser of real estate, when. 

{a) Under an exprass direction in the instrument creating the trust. TJinki> 
V. Lord Hokeby, 2 Madd. 227, 238. T 

(5) Under an implied power — 

(i) Whore the trust is to sell the land for p.iyinont either of debts generally 

or uf debts aud also of logacios or annuities. Forbes v. Peacock, 1 
Ph. 717. U 

j 

(ii) Where theio are discretionary trusts for laying out the purchase- 

money. Locke V. Lomas, 0 Do G. and S M. 326. Y 

(it.) Whore ail immediate power of sale is conferred, and the terms of tho 
trust show that tho settlor contemplated that tho beneficiaries would 
not then be ascertainable or would bo under disabilny. Balfour v. 
Welland, 16 Vcs. 161. W 

(7) Trustee’s receipt-PuFchasep of Feai estate, when not discharged by. 

' (a) Whore tho trust is for payment either of logiuiies or annuities ouly. 

Johnson v. Kennctt, 3M. andK. 624, X 

(6) Where the purchaser h.i,s actual or constructive notice that the sale is, in 

fact, a breach of trust. Mand v Eland, 1 Beav. 235; Watkins v. 
Cheek, 2 8 and 8. 199 Y 

(c) Where an action has been commenced for administration. Lloyd v, 
Baldwin, 1 Ves. Sen. 173. Z 

{d) Where twenty years have elapsed from tho death of tho testator, and the 
real estate is charged with debts. Molyneaux v. White, 13 L.R. 

•- . in- * A 
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2.—**In the absence of fraud — thereof**— {Concluded). , 

(8) Trust for sale—JRooeipt. 

As a trust for sale is a joint oflfico, the receipt must be signed by all the 
trustees who have undoitakefi to act. Crewe v. Dicken, 4 Ves. 97. B 

(9) Trustee who has disclaimed need not sign the receipt 

, The receipt need not be signed by a trustee who has disclaimed, for the ciTect 

of the disclaimer is as if the renouncing trustee hsul never been men¬ 
tioned in the instrument. Adams v. Taunton, 5 Mad. 495 ; Bmilh v. 
Wheelrr, 1 Vent. 128. , C 

(10) Receipt by delegatee of trustee—if valid. * , 

Whcie A and B are trustees for payment of debts, and (hoy convey the estate 
to G, upon like trusts, the purchaser of the estate cannot safely pay 
th'«f purchase-money upon the receipt of 0, because a tiust cannot bo 
delegated. Lewin, p. 548 (11th Ed.). , D 

(U) Receipts by executor—Duty of vendees. 

The vendee from an executor is not bound to see to the application of the 
purchase-money. Benny v. Redijard, I Cox. 117. E 

(11) Effect of fraud on transactions by executors. 

Fraud and collusion will vitiate any tiaiisaction and turn it to a more color, 

“ * and so, if fraud be proved, the triinKactious would not stand. Scott 

v. Tylor, 2 Dick. 725. • p 

(18) Fraud—What amounts to. 

Sale at a nominal pt ice or fraudul^t undervalue amounts to fr.iud. Scott v. 
Tylor, 2 Dick. 712. G 

(11) Sale by executor for payment of his own debt. 

Whore the executor sells the estate for payment of his own debt, the vendee 
cannot rely on the sufficiency of the receipt from the executor. Ihll 
v, Simpson, 7 Ves. 152, Jones v. Stohmasset, L.R. 16 Ch. D. 577. H 

(15) Payment to executor who will misapply. 

If a person owe money to a testator’s estate, and be apprised that the executor 
means to misapply it, ho cannot safely hand the money over to the 
executor on his receipt. Eland v. Eland, 4 M. and Or. 427; Strcmghcll 
V. Anstey, 1 Do G. M. and G. 618. I 

(16) Payment after long interval from testator’s death. 

(ri) If a grevt length of time has elapsed since the testator’s death, in the 
ab.sence of mala fides, the executor’s receipt will, in general, be 
sufficient. Charlton v. Earl of Durham, L.R. 4 Ch. App, 433, J 

(/}) After twenty years since the testator’s death, the presumption arises thai the 
debts have been paid, and the onus is on the executors to show that 
the debts have not been paid. He Tanque)ey-Willaiiine and Ijundan, 
20 Ch D. 465. K 

(17) Religious trust—Power of one trustee to pass receipts binding others. 

In the case of religious or charitable trusts, it ij^ permissible for one trustee to 
pass receipts for rents or dividends If the other trustees had with¬ 
drawn the power of one of their members, and informed the person, 
who has to make the payment, of such withdrawal of power, the 
receipt signed by one trustee might not be binding on the other 
trustees, 1 Bom. L.R. 667, * L 


27 
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" Power to com- *3. Two or more trustees acting together i 
pound, &c. jjjay, if and as they think fit,— 

(а) accept any composition ^ or any security for any debt or 
for any property claimed ; 

(б) allow any time for payment of any debt 3 ; 

(c) compromise, compound, abandon, submit to arbitration ^ , 
or otherwise settlg, any debt, account, claim, or thing whatever 
1 elating to the trust ; and 

{(1) for any of those purposes, enter into, give, execute, and do 
such agreements, instruments of composition or arrangement, 
releases, and other things as to them seem expedient, without being 
responsible for any loss occasioned by any act or thing so done by 
them m good faith. 

The powers conferred by this section on two or more trustees 
acting together may be exercised by a sole acting trustee when by 
the instrument of trust, if any, a sole trustee is authorized to 
execute the trusts and powers thereof. 

This section applies only if and as far as a contrary intention 
IS not expressed in the instrument of trust, if any, and shall have 
effect subject to the terms of that instrument and to the provisions 
therein contained. 

This section ajiplios only to trusts created after this Act comes 
into force 


(Notes). 


Soope'of section. 

,Thia aoction seems to make the trustees a (y/wtst-judicial body, and to exonerate 
them, like other arbiters or judges, from the consequences of a mistake 
made by them. In so doing, it docs not rehovc them from the 
judicial duties of observing legal formalities, making proper enquiries, 
seeking for the Ixist evidence and acting conscientiously. Ex parte 
Ogle, 8 Oh. App >’716. H 


“ Two or more—acting together. ” 

(1) Trustee to act jointly with other trustees. 

Wficio there are more trustees than one, none of them can act otherwise than 
jointly with^thers, for the authority of trustees is a joint, and not a 
several authorits. Ex parte Gnjffin, 2 Gl. and J. 116. N 

(2) Majority cannot bind minority. 

A major number of trustees cannot bind a minority, nor the trust estate, in any- 
w thing they may do. Luhe v. South Keimngton Hotel, 11 C.D. 121. 0 
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i.—**Two or more—acting together’*— {Continued). 

(3) Aot of one tvustee—When binding on others. 

When tho act of one trustee is sanctibued by liis co-trusteos, it becomes binding 
on the trust estate, expressly or by implication. Braztet \.Cain'p, 
63 L.J. Oh. 267. P 

(4) Reason for the viev that the trust is a Joint office. 

The nature of the office requires that tho personal c onddonce reposed m all tho 
trustees should be justified by the e:{(prcise by ail of their judgment, 
and the taking by all of every leasonable preSaution for the up-kcep of 
the trust property. Minch \ Cncicciell, 5 M. and Cr, 179, 214. ^ 

(.6) Trust for oonjrersion of the estate into money—Disagreement br*^ween 

trustees. 

Where there is a trust for conversion of the property into money, aiffi a 
discretionary power to postpone, then tho property should bo converted 
into money, except in cases where all tho trustees agree for tho 
postponement in the exorcise of tlicir discretion. Be Both OoldOerqei 
t. Both, 74 L.J. 51. R 

(G) Receipt—to be joint- 

(a) All moneys belonging to tho trust ^estate should always bo received by all 
the trustees, and receipt issued by all tho trustees together. Be 
Fhwei V. The Metropolitan Board of Woi l:s, 27 Ch. II. 592. 8 

(5) The reason why more than one trustee is appointed is that they shall take 

care that the moneys shall not get into tho hands of one of them 
alone; that they shall take care that the trust moneys ai e always 
under the care and control of every one of them; and they have no 
right, as between themselves .ind the cestai tfiic unless the 

circumstances are such as to make it imperatively nucGss.iry to do so, 
to authorise one of themselves to receive tho moneys. (Ibuh) T 

(7) Payment to one trustee—Notice of trust—Effect. 

Where a person, knowing that ho deals with trustees, p.vys moneys to one of 
them only, and where the recipient of moneys commits a bre.anh of 
tru.st and thus causes loss to tho estate, the payei is liable,to pay it 
over ag.iin to all the trustees Clomjh v. Bond, :J My. and Cr. 490. U 

(8) Investments to be in joint names. 

All investments of trust moneys on mortg-age or otherwise must be made iji 
tho joint names of all the trustees, except where the rules of a 
company do not allow shares to be registered m joint names. Bioale 
V, Swale, 22 Beav. 584 ; Consteidine v. Constej dine, 31 Boav. 330. Y 

(9) Proving of debts. 

(a) All debts due to the trust estate must be proved by all the trustees, except 
under special circumstances. Ex 21 a \ie Phillips, 2 Deac. 334; Ex 
pnite Smith, 1 Deac. 385. W 

(6) Though an acknowledgment of atiebt may be made by one executor (if 

the acknowledgment is according to Lord Tenterden’s Act), an ac- 

. knowledgment by one trustee without his co-trustees woqjd be 

insufficient. Dick v. Fraser, 1897, 2 Cb. 181. X 
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“ Two or more—acting together **—(Contmued)t 




(10) Trasteei to sue Jointly. 

Legal proceedings undertaken by ^iho trustees should be instituted in the joint 
names of all the trustees, unless there are special circumstances, 
which are to bo judged of in each particular case, and they should 
employ the same .solicitor and incur no separate liability for costs. 
Jlende v. SparJees, 1 Moll 8 ; Gmint v. Taylor, 2 Beav. 346. Y 

(lO-n) Severance of trastees. • 

' (n) If one of the trustees unnecessarily severs from his co-trustees, it is the 

duty of the Court to determine whether his severance was justifiable. 
Williams v. W%qht, 1890, W.N. 50; Caonhach v. Isaac, 1897, 1 Ch. 
251. Z 

(/») In matters of defence, if none of the trustees has a personal or beneficial 
inteiest conflicting with his duty as trustee, or if .admissions made bv 
some can be made by all, tbev ought not to sever. Gaunt v. Taylor, 
2Ecav. ,946. ' A 

(e) Allegations made by one of the trustees, pleading his ignorance of the ac¬ 
counts of the trust administration, form no justifiable reason for 
severance , ho should have required of his co-trustee to furnish him 
with the accounts, .ind so should have informed himself of all of them. 
Hodsonv Cai'h, 1 Jur. N.S. 86t. B 

{(1) Even where one of the trustees is compelled to act and defend solely in 
consequence of the misconduct of his co-trustee, the plaintiff is not 
bound to pay more than one set of costs, which costs is allowable only 
to the innocent trustee. Wehb v Webb, 16 Sim. 55 ; Prime v. Hire, 
27 Beav. .145. C 

(e) Even mere residence ni the country (but not with the other co-trustees), 
and even absence from the country, without other justifiable reasons, 
is no ground for separate defences. Wiles's. Coojier, 9 Beav. 298; 
Fan v. Sheriffe, 4 Ha 628 D 

(/) Where a false charge of nnsconduit and fraud is laid on a trustee, he is 
entitled to his soxiarate costs, if he is at the s.amc time defending for 
the protection of the trust estate. Wallets v. Woodbridge. 7 C.D. 
,504 ; Williams v. Wight, 1890, W.N. 50. E 

(11) Exceptions to Joint action of trustees. 

(i) Receipt of bent.s. 

{a) Where some of the trustees live far from the lands, a trustee, who is near 
the farm, may receive the rents, on bt'half of all, while the other 
trustees have other business to attend to in connection with the 
‘ trust. Totmelyv. fiherboi tie. TSndg. 35, F 

(b) But, where one trastee thus receives the rents, and if he fails to apply 
them properly, the others should give notice to the tenants not to pay 
to him alone ; if this coarse proves ineffectual, they should bring an 
action against him, failing which precaution, the others may be 
jointly .and severally liable with the trustee in default, Qoutli v. 

‘ , Smith 1872, W.N. 18. 0 
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Two or more ... .acting together {Concluded). 

(ii) BKCEIPT op dividends. 

(ff) Dividends on stocks and shafcs maj be received by one trustee on behalf 
of all. S. 30 of Companie.s Act (18G2). H 

(6) The reason is that, by special Acts and Charters, and by S. 80 of the 
Companies Act (1862), the Bank of England, Railway, Insurance, 
and other Companies, have been empowered not to take notice of 
trusts. The Regulations of Companies provide for payment of 
dividends to the person whose name firsif appears in the register; and 
trustee’s names lieing so registered, dividends may be paid to one of 
them only. I 

-• 

(ill) Registration in name op a single trustee. 

IVherc, by the rules of a company, shares specifically bequeathed to three 
trustees could bo registered only in a single name, such shares could 
be properly registered in the name of a single trustee. ('ond<ndme 
V. Canstei'dme, 31 Boav. 330. J 

(iv) Payment to one, under Court’s order. 

fn some cases of convenience, or ugider some special circumstances, the Court 
could order payment of dividends to one of several private trustees. 
Be Clmton, 8 W.R. 492; lie Coulson, 17 L.T. 27. K 

(\) Charitable trusts. ?, 

A bare majority of chanty trustees is emjiowered to deal with the trust estate 
and to institute and maintain actions and proceedings, and generally, 
in the case of public trusts, where the trustees are usually numerous, 
the majority of them can, so long as they do not act ultra vwes, 
bind the general body. Pen n v. Shipioaij, 4 D. and J. 3.53 ; Ward v. 
Htjmicll, 3 Gill. 547; see, also, S. 13 of Charitable Trusts Act (1869). L 

(vi) CASES OP MORAL NECESSITY. • 

In cases of moral necessity, such as that deeds, etc , should be held by one 
trustee, a single trustee is entitled to act alone. Ood|pfroi, pp. 308, 
309. M 


2.—**Accept any composition.” 

Acceptance of composition by trustee, onus on beneficiary to prove mala 
tides. 

(a) Prior to the provision in S. 21 of the Trustee Act of 1893, it was for the 
trustee accepting any composition for any debt or claim to show that 
such act of his was clearly for the benefit of the trust estate. Wiles 
V. Gresham, 6 D.M.G. 770 and Ex parte Ogle, 8 Ch. 716. Now the 
mivs lies upon the beneficiary to^rove mala fideo on the part of the 
trustee. See Agnew, p. 222, and Underhill, p. 288. N 

(5) Under the section, the trustee could shift the onus of proof from him to 
the beneficiary, on the impeachment of any transaction entered into 
by him. Griffith,, p. 101, * 0 
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Aliow any time for payment of any debt.** 

(1) Traat for payment of debts—Creation. 

A trust for paymont of debts may bo created either by will or by act inter 
vivos. Lcwin, p. 581 (11th Ed.), P 

(2) Such trasts—generally irrevocable. 

The existence of any debt is sufficient to support an assurance as valid and 
irrevocable as agaimst the grantor. Bice v. Btce, 2 Drew. 84. Q 

(3) When such trusts are revooabjie. 

(a) Where a debtor, 'without communication with his creditors, and only from 
motives of personal convenience, vests an estate in trustees upon 
trust to pay his debts, the trustees are mere mandatories, and the 
deed confers no right upon the creditors, who are neither parties nor 
privies, and the debtor may, at any'time, at his pleasure, revoke or 
vary the trusts, or call for the re-transfer of the property. Cornth- 
irmte v. 4 DeO. and Sm. 552; Wahvyn v. Coritts, 3 Sim. 14; 

Actm v. Woodfjatc, 2 M. and K 492. R 

{b) But if the trustee be himself a creditor, the debt forms a sufficient con¬ 
sideration on behalf of the creditor, and the deed is irrevocable. 
Sif/ffers v. Evans, 5 Ell. and Bl. 367. S 

(c) A deed containing a trust in favour of creditors, and an ultimate trust for 
the wife and children of tiio settlor, has been held to be irrevocable. 
(fodfiey V. Poole, 13 A.O. 497 T 

^(4) What debts are to be paid. 

^ (fl) DEBTS AT DATE OE DEED OK DEATH. 

If the trust be created by deed, then, unless a contrary intention be expre.ssed, 
only such debts due at the time of the execution of the deed, or at the 
time when the testator died, will have to be paid. Purefoy v. Pme- 
foy, 1 Vem. 23; Loddtnykm v. Kennel, 3 Beav. 433, U 

(b) Debts " affecting the estate,” 

Where, by deed, the settlor convoys all his real and personal property upon 
• trust to pay all debts then owing by him, and which affected the es¬ 

tates thereby conveyed, the trustee should pay all bond debts, 
affecting the estate at the time. Ponglns v. Allen, 1 Conn, and Laws, 
* 367. Y 

(5) Time-barred debts. 

Where a testator gives a general direction for paymont of his debts, such debts 
as have been barred by the statute of limitation cannot be revived— 
^ though the trustee or executor may have advertised for all creditors 

to come in and prove their debts. Bmkc v. Jones, 2 V. and B. 276; 
Jbntss v. Scott, 1R. and M. 256. W 

(6) Trust for creditors who come In within certain time. 

(o) Wheffe there is a trust for payment of such creditors as shall come in within 
a year, a creditor, .who delays beyond the year, is not prevented from 
taking advantage of the trust. Duwh v. Kent, 1 Vern, 260. X 

(2>) Where the trust was for the benefit of creditors, who should execute or 
“accede” within three months, it was held that a creditor, who had 
not acceded within the prescribed time, might claim the benefit of the 
• ,truBt. IVhttmore v. Turguand, 1 J. and H. 444, Y 
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3.-~‘*Aliow any time for payment of any debt **—{C(»Kludcd). ^ 

(7) Exeoutop can pay debts barred by time. 

Sco Lowis V. Bumney, L.R. 4 Eq. 451. Seo alf^o Agrmw, p. 222. Z 

(8) Payment of time-barred debts—Administrator. 

(а) Id England, an administrator is competent to pay a debt barred by time. 

Coinbes v. Combes, L.B 1 ]\ and M. 288. A 

(б) Under the old Limitation Act of 1871, it was held that the administrator* 

General of Madras may pay a debt, tlymgh barred by time, on the 
ground that the law of limitation barred merely the remedy but did 
not extinguish the right, 1 M. 267. B 

(c) Similarly, it has been hold by the Calcutta High Court that an executor is 
not precluded from paying a debt barred by the statute G C. 340. C 

{d) QwtcrcUnder the present Limitation Act, whether the same piiuciplc 
would be applicable. Sec Mitra’s Limitation Act, S. 28. D 

(9) Allowing time for any debt. 

An executor or administrator may pay or allow any dclit or claim on any 
evidence that ho thinks suihciont. Trustee Act (189J), S. 21 (1). E 

(10) Power to allow time for payment—Executor. 

Executors have a discretion whether they will press a debtor for payment, and 
will not be held liable for unlful neglect or default, if they have 
exorcised their discretion honestly and fairly in giving time toa v 
debtor, although loss may result from the delay, lie Owens, 47 •' 
L.J.N. S. 61. F 

4.—**Compromise, compound, etc... arbitration.” 

(1) Power of executor to compromise co-executor’s claim. 

An executor has the power to settle the claims of his co-exocutor by moans of 
a compromise. Be Houghton, 1 Ch. 622. *0 

(2) Compromise—Assent of all. 

(l) UNANIMOUS CONSENT. 

(a) In the exercise of thoir discretionary powers, such as a power to accept a 
compromise, the consent of the trustees to the arrangement must be 
unanimous, since the majoiity cannot bind the minority or the trust 

property. Luke v. Svtdh Kensington Hotel & Co., 11 Oh. D. 121. H 

« 

ib) Bui contra where the single trustee, so acting on the mere assumption 
that his co-trustcos would not dissent, enters into the compromise 
on behalf of the trust estate. Lee v. Snnkey, 16 Eq. 204. I 

(n) Subsequent assent. 

• If one of the trustees effects the compromise, and if the remaining trustees 
knew of, and sanctioned and approved the particular act done by 

. one of their body, the discretion may be taken to have boon properly 

exercised, though they took no active part lu the matter. Messena 
v. Carr, 9 Eq. 260. , J 
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4.—**Compfomiae, compound, etc.....nrbltnti^p” — (Contimted), 

(8) Power to Gompromiee under Conveyancing Act and Lord Craaworth’s Act— 
Nature of. 

The power to compromise given to trustees by 8. 37 of the Conveyancing Act 
(1881), applies only to debts and is more restricted than that given by 
Lord Cianworth’s Act. The power under this latter Act has been 
held to apply to claims as between the beneficiaries. Weeden v. 
Warren, 51 L.J. 561. K 

(4) Power to oompromlee under the Trustee Act (1898), B. 21—Nature of. 

S. 91 of that Act applies to bxecutors, administrators and trustees, and it ex¬ 
tends to trusts created as well before as after the passing of the Act. L 

(5) Compromise to be boMia tide. 

(n) A compromise must bo perfectly free from concealment or fr.iud, and if 
it IS not, trustees who enter into it are guilty of a breach of trust, 

' and the compromise will not bo binding on the cestui qm trmt if the 

latter does not give his consent to, or acquiesce in, the transaction. 
De Cordom v. De Cordova, 4 A.G. 692. M 

(6) Similarly the compromise will be null and void, if the compromise be in 
respect of a debt due by one of the crusiees to the trust estate. (IM.) 
Sec Cook V. Collingiidge, Jac. 607. N 

(6) Compromise to be entered into by all the trustees. 

(a) Upon the principle of the joint . letion of the trustees, a ma]or number of 

them cannot enter into a compromise, in the exercise of a power or 
discretion given to them by the instrument of trust, so as to bind the 
rest. Tetnjiest v. 1/oid (Uimoys, 21 C D. 51, 0 

(b) If such a compromise is accepted by some only of the trustees, even ac¬ 

quiescence by the rest will not bind the trust estate or the ccslui que 
trust. Luke v. South Kensington Hotel Co., ll O.D. 121. P 

(7) Compromise—when sanction by the Court necessary. 

A compromise of rights, in which an infant cestui quo bust, or married woman 
restrained from anticipation, arc interested, cannot bo binding on 
them, unless the Court, being of opinion that the compromise will be 
, for their benefit, sanctions it. Brooke v. Lord Mortyn, 2 D. J. and 

S. 373, Welton v. Hill, 25 L.J. Ch. 162 ; Wall v. Rogers, 9 Eq. 58. Q 

(8) Compromise, on behalf of infants—Lien of next friend. 

When the compromise entered into by the next friend of the infant is sanction¬ 
ed by Court, the next friend and the solicitor have a lion for their 
costs on the infant’s share under the compromise. Me Wtight’s 
Tiusts, (1901) 1 Oh. 317. R 

(9) Compromise—when Court will approve of. 

(а) The Court will readily sanction a proper compromise entered into by the 

trustee on behalf of the cestui qw b ust, and will approve a scheme 
of compromise, when it is obviously for the benefit of infants. Boyer 
,v. Maclean, (1903) 1 Ch. 848. S 

(б) Bui, the Court ivill withhold its sanction, if parties s«ijuris decline to 

* accept the tenns. * Heasman v Pearse, 25 L.J. 121. T 

(c) When once the compromise has been effected, although the residuary 

’ legatees were not consulted, the compromise will not be disturbed, 
if the compromise had been entered into honestly and with sufficient 
• justifiable reasons. Hatolcy v. Blake, (1904) 1 Ch. 622. U 
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4.—** Compromise, compound, etc.,. . arbitration "—(fioniintusd). 

(10) Approval of compromise—Absence of some of the persons interested. 

Whore, m proceedings concerning a trust, a , compromise is proposed, ard some 
of the persons interested *ii the compromise are not parties to the 
proceedings, but there aie other persons h.iMiig the same intcicst 
before the Court and assenting to the compromise, the Court, if 
satisfied that the compromise will be for the lionefit of the absent 
persons, and that to require services on such persons would cause 
unreasonable expense or dcl.iy, m.xy approve the compromise and 
order that the same shall lie binding on thi^absent persons, and they 
shall be bound accordingly, except whore the order has been obtained 
by fiaud or non-disclosure of material facts. CoUinijIuiin \ 

(1894) ii Ch. 716 , 77/c Saifiipso, etc , Co. \. CoUuujhmu, (1904) A.C. 
159. . Y 


(11) CompFomise b]i tpustees—Cesftfi que trust not sui juris —Procedure. 

Where persons not siltyi« arc interested, the trustees, desirous of obtaining 
the leave of the Court to enter into the conipioiiiise, in.iy do so by an 
origiiiatiiig summons, or by .i pciition, or sometimes by a mere 
motion. Jjtj)}natt v. Jtolleii, 1 Bc.iv. la.l. W 

(12) Compromise to be assented to by next friend of minor cestui que trust. 

• 

The compromise must be assented to liy the next friend or guardi.iu, audit 
should be supported by the .ifhd.ivit ot the solicitoi of the infant, or 
the opinion of the Counsel for the infant, showing that the terms of 
the compromise are lieneficial; foi, the Couit has no jurisdiction to 
force a compromise upon iiif.mts ,ig,mist the opinions of their advisers. 
Rcliiichell, irtfooiiv. Ihtclu'll, 16 C.D. 41 X 

(13) Compromise between parties sui Juris -effected through solicitor—when 
allowed. 

(«) Whore p.uties interested under a will aic ski juris, .ind i compromise is 
arrived at between them through the intenention of a solicitor .is 
agent for all parties, the compromise will not bo disturlied, if the* 
solicitor had fully expl.iiiicd to the parties then legal rights under the 
compromise, lie Ilobei t.n, It Ti, 1905, 1 Oh 7ol. ^ Y 

(b) But if the solicitor lacks in such duty, or if he misleads a party by taking 
an erroneous view of the facts oi the l.iw, then such person could sot 
aside the compromise. {Ibid.) Z 

(14) Power to compromise—Position as trustee attacked. 

• 

Obiter —It IS doubtful whether the trustee has power to compromise, at the 
expense of the trust estate, .i suit in which his own position as trustee 
IS attacked. 6MLT 14 1 (152) , see, also, Grahom v. M’Coshtn, 
(1901) 1 Ir. R. 404, and cases cited therein at p. 412. • A 

(15) Power to executor to compound. * 

A power given to an executor to compound would not include an administra¬ 
tor, who might be merely a creditor or some one not necessarily a 
proper person to be entrusted with so laigc a discretion. Clay v. 
Jetley, 16 Ch. D. 3 . B 


28 
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4.—*'Compromise, compound, etc.,—arbitration (Concluded). 

i 

(16) TruBtees referring to arbitration, not personally liable. 

Trustees cannot be held personally liable for the consequences of their having 
referred matters to arbitration. Davis Bidge, 8 Esp. 101. C 

<17) Cls. (d), (c) of the section. 

Sec S. 21 of the Trustee Act (1898), which is merely are-enactment of B. 37 
of the Conveyancing and Law of Property Act (1881). See, also, 
(Underhill), p. 288 D 

5.— Otherwise settie—debt _ trust. ” 

(1) Scope of the expression debt, account, claim or thing whatever.” 

These words extend to the claim of legatees. Be Warren, 51 L.J.N.S. 661. 
These words seem to enable executors, whore a residue consists of a 
groat variety of securities, to appropriate some to one legatee and 
' some to another, making the distribution at the market price of the 

day. But where infants are concerned who cannot give a personal 
consent, it would not be safe to do so without the advice or sanction 
of the Court. Paterson v. Paterson, L.B. 3 Bq. 111. E 

(2) Admission of creditor’s claims—Discretion. 

A discretion is given to trustees to admit or exclude such creditors as they 
shall think proper. The Court will have control over the timtees, 
and sec that the trustees do not exercise the discretion, so as to 
prejudice the rights of creditors unreasonably , but, in the absence of 
fraud on the trustee’s part, the Court will abstain from interfering 
with the trustees. Nunn v. Wilsmore, 8 J.E. 621; Cosser v. Badford, 

1 l)eO. J. and 8. 586. F 

(3) CFoditoPB to be paid before legatees. 

As regards the administration of assets, creditors take precedence of legatees, 
and the creditors should be paid before the claim of the legatees is 
satisfied, Greaves v. Powell, 2Vern, 248, Whittonv. Loyd, 1 Ch. 
Ca. 275. G 

^ (4) Creditors to he paid pari passu. 

Amongst the creditors themselves, no distinction is maintained, and the Court 
acts upon the principle that ‘‘ Equality is Equity, ” and creditors 
, will bo paid in rateable proportions. Child v. Stephens, 1 Vorn. 101; 
Woles Stoncroft v. Long, 1 Ch. Ca. 32. H 

(5) Power to release or compound. 

(a; A trustee may, sometimes, release or compound a debt. Blue v. Marshall, 
3 P.W 381. Ratchffe v. Winch, 17 Boav. 216, I 

• (b) But where a trustee releases or compounds a debt without some sufhoient 

ground in justification, or if he sell the debt for a grossly inadequate 
consideration, ho would be answerable to the cestui gue trust for the 
amount of the deoastatit. Tevon v. Bush, 1 Vem. 842; Be Alexander, 
• 13 Ir. Ch. Bep 137. J 

(6) Power of release—Mortgi^e's. 

Whore a mortgagor is ready to pay off the debt on a transfer of the security if 
the trustees release part of the land, and where the remainder is bBH 
an ample security and the mortgage is still a beneficial one, the 

^ trustees may release, Whiteney v. Smith, 4 Ch. App. 613. E 
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44, When an authority to deal with the trust-property is* 
given to several trustees, and one of them dis- 

tnEtrsofwhZoM authority may be exercised 

disclaims or dies. by the Continuing trustees ^ , unless from the 

terms of the instrument of ti’ust it is apparent that 
the authority is to be exercised by a number in excess of the number 
of the remaining trustees. 


(Notes). 

I.—" One of them disclaims or dies. ” 

(1) Disclaimer by deed. 

• 

Disclaimer m.ay bo ovidenood by deed, which is the most effectual, and, therefore, 
the most prudent course. Skicey v. Elph, 1 M. and K. 199 L 

(2) Form of the deed by which disclaimer is made—English Law, 

The form of the deed is a deed-poll reciting the settlement or will under which 
the trusts arise, and the refusal, by the person disclaiming, of the 
grant or devise made to him in trust, followed by a renunciation and 
disclaimor of the property so g^'anted or devised, and all tru8t.s, powers, 
and authorities vested in him. The deed may, however, expressly 
reserve any beneficial interest which the disclaiming trustee may take 
by virtue of the settlement or will. Godefroi, p M ' 

(3) Disclaimer by conveyance- 

(а) The deed, by which the trustee disclaims the oflice, may also take the 

form of a conveyance to the other tmstoes. Ntekohon v. Wordtwm'tli, 

2 Swans 372; Sharp v. Sharp, 2 B. and A. 405 N 

(б) If the deed specifically shows an intention to disclaim, and if the trustee 

has not done anything inconsistent with such an intention, then the 
deed will be construed according to that intention. (Ihid.) 0 * 

(4) Disclaimer may be by conduct- 

Where the conduct of the person, who has been appointed a trustee under a 
settlement, is such as to show chat he has neither accepted, nor acted 
in the trusts, such conduct on his part amounts to a disclaimer. Stacey 
V. Elph, 1 M. and K 199 , White v. Me Derinot, I.R. 7 C.L. 1. P 

(6) Disclaimer at the Bar. • 

A disclaimer may be made by counsel at the Bar, so that tho Court, in the 
exercise of their jurisdiction, may appoint a new trustee. Farter 
V. Daiober, 1 Dr. and Sm. 172. Q 

(6) Disclaimer by word of mouth. 

A mere declaration by word of mouth may amount to a suffioiont disclaimer. 
Bingham v. Clanmorris, 2 Moll. 253. R 

(7) Disclaimer by writing. 

The disclaimer may also be effected by a written declaration, e.g., a letter, 
etc. {Ilnd.) * B 
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(S) Renunciation of Probate may amount to disclaimer. 

(a) Whore, under a sefctlemont, testator appoints trustees, and at the same 
time appoints them also as his executors, and where they do not apply 
for probate and d i not execute any deed of disolaimor, the fact that 
the executors have renounced the probate is evidence of an intention 
on their part to disclaim the tiusts Such re.iunciation is treated as 
evidence of disclaimer after the expiry of throe years. Roberts v. 
Gordon^ 6 C.D" 531, Jlfc. Kcnnn v. Eager, I.R 9 C.L. 79. T 

' (b) It is usually the case that, after a sufficient time has expired, the renunci¬ 

ation of probate by an exeentor who is also a trustee is regarded as 
equivalent to a disclaimer. Me. Kcnna v. Eager, I.R 9 C.P. 79. U 

(9) Trust of real and personal estate—Trust for sale of real estate—Renunci¬ 
ation. 

(а) Where a trust of real and personal estate is combined with a trust for sale 

of the real estate so ,is to mabc a mixed fund, to bo applied with the 
personal estate m the pa>nu‘i)l of d''bts, legacies, and testamentary 
expciihcs, and where the tnistec-executor renounces probate, such 
renunciation is conclusive evidence of disclaimer. Robci Is v. Gordon, 
6 Ch. D. 534. . y 

(б) “ If the trustee renounces execution of the will as to the personal estate, 

ho cannot cany out the tuist as to the payment of the debts, legacies, 
and testamentaiy expenses, as that is the executor’s business, and 
the person who lakes out admmisfratiou must perforin it. He cannot 
get rid of a paiL of his trust in this vv.iv In other words, it is evident 
that he intends to have nothing to do with tho will, that ho intends, 
111 fact, to disdaiin all the trusts. ” (Ibid.) W 

(10) Partial disclaimer—if possible. 

(a) As the office of trustee cannot be disclaimed in part, a disclaimer of the 

• trusts as to a portion only of the trust property, oven though tho 

other portion not disclaimed be situate abroad, is ineffectual. Re Lm-d 
and Fullerton, 1H9G 1 Cb. (C.A.) 2118. X 

(h) “ It is not competent for any trustee to say ‘ 1 will attend to some of the 
trusts, tind 1 will not attend to others.’ Ho must disclaim in toto, or 
he remains a trustee as to all it matters not whether the disclaimer 
relates to all property within the jurisdiction, provided there be other 

trust property not covered by tho disclaimer. ” (Ibid.) Y 

m 

(11) Disclaimer of office —Effect of, on estate. 

Where a trustee disclaims his office as such, ho is considered to have disclaimed 
, the estate also. And where new trustees come in subsequently, the 
trustee who has disclaimed is not required in law to convey the legal 
estate to the nfiw trustees, or to tho continuing trustee, for he has 
nothing to convey. Birehell v. Ashton, 40 C.D. 436. Z 

(19) Disclaimer—Effect of the instrument. 

Where a trustee disclaims the estate, the grant or devise becomes void. 

' Toionsoni. Ticlcell, 3 B. and Aid. 31. A 
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/.—**One of them disclaims or dies ” — (Conimited). • 

(13) Disclaimer should be made without delay. 

(fl) The disclaimer should not bo wureasonably delayed ; but, even if there has 
been great delay in disclaiming the ofTicc, it will not fix the trustee 
with liability, if his acts, in the meantime, have not been inconsistent 
with an intention not to accept the trusts. Noble v. Meymoit, 14 
Beav. 471 , Doe v. Hams, 16 M. and W. 517. B 

(6) There is no rule that a trustee must execute a disclaimer within any 
particular time. So where there tias been a delay of 16 years in dis¬ 
claiming the office on the part of a trustee, it was held to be a,good 
disclaimer, if the interval can be so explained as to rebut the 
presumption of the trustee having accepted the trust. Noble v. 
Maymott, 14 Beaij. 471. C 

(r) Where a person knows that he has been appointed a trustee and keeps quiet 
for a long period, the question whether such acquiescence on the part 
of the trustee amounts to his accepting the office or not is a question 
of fact which the Courts should decide Paddon v. Richardson, 7 De, 
G.M. and (1. 563 , Janies v. Freaison, 1 Y, and C.C.C. 370. D 

(14) DisolaimeF by executor—Effect of, on powers of sale. 

Where an executor appointed under a will renounced probate, ho may exorcise 
a power of sale given to hfm by name, and not vested in him mt tuii 
officii. Madden v. Madden, 2.3 L.R. Ir. 167 , Sugdon. V. and J*. 118. E 

(15) Disclaimer by executor-Discretionary power. 

Where an executor renounces piobato, ho cannot exercise a discretionary power 
in the nature of a trust, such as a power of selecting chanties, and * 
distributing the residue amongst thorn Atiorncy-General v. Fletcher, 

5 L J. Ch. 76 P 

(16) Disclaimer—Effect of, on the real estate. 

Whore the trustees disclaim the real estate, the disclaimer has the effect of 
causing the legal estate to devolve upon the heir of the settlor, who 
cannot disclaim it. Roberts v. Ooulen, 6 G.D. 531; See Humphiey v. 
Morse, 2 Atk. 408. 0 

(17) Disclaimer by trustee—Effect of, on sale by administrator. 

Where all the trustees of leaseholds disclaimed and renounced probate, an 
administrator, with the will annexed of the testator, could sell the 
estate under a discretionary power of sale given to him, and a 
purchaser in such sale will have a good title. Wyinan v. Carter, 12 
Eq. 309. H 

(18) Disclaimer of powers—Effect of. 

(а) Whore a trustee disclaims the powers given to him, the power may be 

exercised by the other or others, or the survivors or the survivor of the 
others, unless the contrary is expressed in the instrument creating the 
power. S. 6 of Conveyancing Act, (1882). I 

(б) But a trustee cannot disclaim a particular power so as to vest the exercise 

of it in his co-trustee, he himself continuing a trustee for other 
purposes. Re Eyre, 49 L,J N.S. 259. J 

(c) Where trusts include powers, whether appendant or in gross, and where the 
trustee disclaims the powers, the disclaimer must be by deed. (Ibid.) K 



222 


Act II of 1882 (INDIAN TRUSTS act). [S. 44 

' 1.—“ One of them disclaims or dies ’’—{Concluded). 

(19) Harried woman (traitee)—Disclaimer. 

Married woman (who had been appointed trustee) may disclaim estates in 
lands in England of any tenure, by deed acknowledged. 8 and 9 Vie., 
G. 186, S. 7. L 

(20) Disclaimer of protectorship. 

Where the trustees are appointed protectors of the settlement, and they intend 
to disclaim the protectorship, the formality to bo observed in such 
cases is thaft the deed of disclaimer must be enrolled in chancery. 

' 3 and 4 W.C. 74, 8.32. H 

(21) Chattels—Form of disclaimer. 

Whore the trust estate is only a mere chattel interest, a disclaimer of declara¬ 
tion by word of mouth will bo sulheient to divest the legal estate from 
the trustee. Rutlei and Bahers' Ca^e, 3 Rep. 26 6, 27 a ; Smith v. 
heeler, 1 Vent. 130. N 

(22) Disclaimer by trustee —His subsequent action as agent in the matter of trust- 

Where a trustee renounces the trust, whether by express disclaimer or by 
conduct amounting to it, he may assist as agent in the management 
of the estate, without being subject to any responsibility. Dove v. 
Kverard, 1 B. and M 231; ilamson v. Graham, 3 Hills M.S.S. 239. 0 

(23) Disclaimer at the bar—Costs. 

Where a trustee disclaims at the bar, he is entitled to his costs as between 
party and party only. Bulkeley v. Kqlingtm, 1 Jur. N. 8. 994. P 

*(24) Costs of advice as to disclaimer. 

Whore a person is named as trustee without his authority, he is entitled to 
take advice from a solicitor as to the execution of a disclaimer and the 
costs which ho incurs on that account should be defrayed from the 
trust funds. Be Tyrcm, 7 Boav. 496. Q 

(25) Disclaimer to be within a reasonable time. 

• (a) The disclaimer should bo made within a reasonable period, having regard 

to the circumstances of the particular case. Re Lord and Fullerton, 
(1896) 1 Oh 228. R 

(b) W^ere a trustee, with notice of the trust, has indulged in a passive acquies¬ 
cence for soiro years, he will be presumed to have accepted it, in the 
absence of any satisfactory explanation. Wise v. Wise, 2 J. and Lat. 
403 Uniaclce, 1 J. and Lat. 1. g 

(26) . Renunciation by exeentor. 

Where an executor renounces his office as executor by an instrument under 
seal, the renunciation would operate as a disclaimer of his powers 
annexed to the office of executorship. Be Fisher and Haslett, B.L.R. 
Ir. 646. See 8. 6 of Oonvoyancing Act (1882). I 

2.—*’ The authority—corrtlnulng trustees. ” 

(1) Disclaimer—How operates on title of remaining trustees. 

Where a trustee disclaims the office, the title of the remaining trustees is 
complete ab vniiio, because, the disclaimer operates retrospectively. 
f • Peypercom v. Wayman, 6 DeG. and Sm, 280. D 
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2.—** The authority... .coatlaulag trustees (Concluded). 

(2) Effeot of diBClsimer by a trustee- 

(a) Tho-, where there is a co-trustoc, is to vest the whole legal estate in the 

co-trustee. Small v. Marwood, 9 B. and C. 299 ; Crewe v. Dicken, i 
Vos. 100. Y 

(b) On tho disclaimer or death of one of the sovtral trustees empowered to 

manage the trust, it is competent for the continuing trustees or 
trustee to exercise tho powers. Crewe v. Dicken, 4 Ves. 97 : see Earle 
Cranville v. iPNeile, 7 Haro, 156.» W 

(c) As was decided in Hawkins v. Kemp, 3 East. 410, where two or more persons 

are appointed trustees, and all of them, except one, renounce, tho 
trust may bo executed by that one. Cooke v. Ci awford, 13 Sim. 96. X 

(d) The trust-estate generiilly vesting in the trustees as joint-tenants, on the 

death of one of them, it survives to the co-trusiecs (Law v. Delwham, 
11 Hare 188 ; see Watson v, Pearson, 2 Ex, 581): unless a contrary 
intention clearly appears from tho instrument of trust. Faby v. 
Wmtner, 2 J. and W. 245 ; Jacob v. Lucas, 1 Beav. 436. Y 

(3) DiBcIaimer—Effeot of, on powers. 

If a power bo given to several trustees and one of them disclaims the trust, tho 
power may be exorcised by continuing tho trustees or trustee, Earl 
Cranville v. M’Neile, 7 Hare 156. Z 

(4) Survivorahip of trust. 

(a) A bare authority given to several persona, if coupled with an interest, sur¬ 

vives to the remaining persons, on tho death of any one of thorn. 
Butler V. Bray, Dyer 189 b , Attorney-Genetal v. (Peg, 1 Atk. 
356. K 

(b) A power or trust given to, or vested in two or more trustees jointly, may, 

subject to any direction to tho contrary, be exorcised or performed by 
the survivor or survivors of them for the time being. S. 22, Trustee 
Act, 1893. B 

(5) Power of appointment of new trustees in settlement—Survivorship of trust. • 

(a) Even if there bo a provision in tho instrument of the trust for restoring 

the original number of trustees by new appointr ents, on tho death of 
one of them, the trust could be exorcised by the survivors. Doe v. 
Godwin, 1 D. and R. 259, Warbuston v. Sandys, 14 Sim. 622. C 

(b) Tho death of one of several trustees in the life-time of the testator does not 

prevent those who survive him from oxercisiug tho power. Ex-pa/rte 
Hadley, 6 De 6. and Sm. 67. D 

(r) Whore one of throe trustees disclaimed and another died, tho third was hold 
entitled to exercise tho power given to tho surviving trustee. Cafe v. 
Bent, 5 Ha. 24. E 

(d) But a trustee who disclaims cannot oxeroiso tho power, unless he has ro- 
served, by his disclauner, the right to exorcise it. Ex-parte Hadley, 
6 De G. and Sm. 67. * F 

(6) Devolution of truat office—Death of survlvoF. 

Upon the death of a last surviving trustee, the truBt.proporty devolves on his 
legal personal representative, and is incapable of being devised oi; 
bequeathed, 44 and 45 Vio., C. 41 (1881). * 
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' 46. Where a decree has been made in a suit for the execu¬ 
tion of a trust, the trustee must not exercise any 
Suspension of of his powers, exceiit in conformity with such 

decree i. decree, or with the sanction of the Court by which 

the decree has been made, or, where an appeal 
against the decree is pending, of the Appellate Court. 

^ (Notes). 

/.—“ Suspension of trustee's powers by decree.” 

(1) Decree in administration suit, effect of, on trustee’s powers. 

{ a ) Suspension of powers. 

' After a decree has been passed in a suit for administering the trust, the power 
of the trustees to act on tbr ir own responsibility is suspended, so that, 
when they have to take steps in the management, they will have to 
get the sanction, either of the origi'ial Court, or of the Appellate Court 
during the pendency of the appoil. MitcJielsm v. Piper, 8 Sim. G4 ; 
see Eastwood v. Clarke, 23 Ch D, 131. H 

(b) Trusts for sale. 

C, 

After the decree lor the c\ecutiou ot the trust., a trustee for sale cannot execute 
his power to sell without the poruiissioii of the Court. Walker v. 
Smallwood, Amb. G76. I 

(c) Institution ani> defence of suits. 

Before comimncing or defending any sail subscijucnl to the administration suit 
and the docroo therein, the trustee must obtain the leave of the Court. 
Jones V. Powell, 4 Boav. 96 ; sec Agnew, p. 232 J 

(2) Injunction (before judgment), and appointment of Receiver in administration 

suit, effect of. 

(a) Where a judgment has been given for the execution of the trust by the 

• Court, or whore (before judgment), an injunction has been granted, 

or a Receiver appointed, the irustcc c.iu only exercise his powers with 
the Court’s sanction. Shewen v. Vandcrliorst, 2 R. and M. 75; Minois 
V. Battison, 1 App. Gas. 428. K 

(h) But the mere issue of a writ for admmistration does not affect the trustee’s 
powers. Bedry v. G'Mons, 8 Ch. App. 747 L 

(3) Administration action—Discretionary power in trustees—Non-interference by 

* Court. 

After the pansiiig of a docroo ni aii administration action, although the sanc¬ 
tion of the Court should be obtained, whore the trustees have absolute 
and uncontrollable discretionary power given to them under the settle¬ 
ment, the Court will not interfere with such discretion, so long as tho 
trustees exercise4he same in good faith. Gisborne v, Gisborne, 2 A. 
0. 300. M 

(4) Executor’s duties after administration suit. 

(a) A decree for administration docs not absolve the trustees from the 
• ^ performance of their duties. Garnet v. Moore, 3 Drew. 277. N 
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i.—‘*Suspension of trustee's powers by decree {ConUntied). * 

(6) So, where, a ftor judgment in an administration suit, an executor allowed 
a policy of insurance to drop without any valid reasons, he was held 
liable. (Ibtd.) 0 

(5) Execution of pepairs after administration action 

Where the estate of the trust-property is such that ropuirs should be executed 
to maintam it in good condition, the trustees, after judgment m a 
suit for execution of trust, must apply to the Court to get the requisito 
sanction. Mitchelsmi v. Ptper, 8 Slln. 64. ^ P 

(6) Investment of trust funds. 

Nor could they make auy investments of the trust funds, without the Court’s 
Jeavc, after judgment. Bethell v, Abra/mm, 17 Eq. 24. Q 

(7) Trustee’s action without sanctibn after judgment—His liability. 

(а) After judgment for general administration of the trust has been passed, 

where the trustee acts without previously obtaining the approval of 
the Court, the trustee will be personally liable for any loss resulting 
from such action on his pait. liernj v. Gibbons, 8 Ch. App. 747. R 

(б) Whore, by acting independently of the Court, expenses have been incurred, 

which might have been avoided had the trustees applied to the Court, 
they maybe ordered to bear them personally. A ttorneff-Getter al v. 
Claclc, 1 Iloav. 467 , Sec Ca^e v. Bent, 249. S 

( 8 ) Transactions with third parties by trustee after judgment—Title of third 
parties. 

(а) Whore a trustee enters into transactions in respect of personal estate with, 

third parties, who have no notice of the judgment, the trustee could 
confer a good title on them, although the action has been registered as 
a hs jmidcns. Berry v. Gibbons, 8 Ch. App. 717. T 

(б) But contra, where the transaction is in respect of real estate, whore hs 

pendens is duly registered. Underhill, p. 294 (6th Ed ). U 

(9) Payment of money into Court—Trustee’s powers. 

{a) Where, under S. 42 of the Trustee Act (189.1), the trustees have paid the • 
money into Court, they cannot exercise any of their powers, lie 
Nettlefold, 59 L.T. 315. Y 

(5) As soon as money is paid into Court, it has the effect of hiaking the 
trustees retire from their olhee and of compelling them to relinquish 
the judgment and discretionary power confided to them by the settlor. 
(Hud.) W 

(10) Order for general administration action—When given. ^ 

(a) If any one interested m a residuary estate instituted a suit to administer 
the estate, he had the right to require, and, as a matter of course, to 
obtain, the full decree for the administration of the estate. Janes v. 
Blake, 29 Ch. D. 913. , X 

(5) Where there are questions which cannot properly bo determined, without 
some accounts and enquiries or diroAions which would form part of 
an ordinary administration decree, then the right of the party to have 
the decree or order is not taken away, hut the Court may restrict the 
order simply to those points which will enable the question, which 
requires to be adjudicated upon, to bo settled. Buies of the Bupreme 
Court, 1883, O. LV, r. 10. y 
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“ Suspension of trustee's powers by decree ’’—{Concluded). 

(11) Coats of adminiatration action. 

(а) The costs of, and incident tc, all proceedings in the Supremo Courts, 

including the administration of trusts, shall be in the discretion of 
the Court or Judge. Bulcs of Supreme Court, 0. XLV, r. 1. Z 

(б) Where a party applies for judgment in respect of a question, stating that 

that question is a substantial one, which must necessarily be adjudi¬ 
cated upon, and it subsequently turns out either that the representa¬ 
tion of the applicant was not concct or that the applicant was entirely 
wrong in his contentions, the Court can order the person who gets the 
judgment to pay the costs of all the proceedings consequent upon his 
unnecessary and vexatious application to Court. Jones v. Blake, 29 
Ch. 1). 913. A 


(12) When administration action—Necessary. 

(a) Where there wcic several disputes as to the proper benoficiaries,8out of 

which disputes several actions had spi uiig, to all of which the trustee 
was a necessary defendant, an action for general administration will 
be granted for the trustee, in order to rel ove him from the trouble 
and annoyance. Barker v. Peile, 2 Dr. and Sm. 340. B 

(b) The Court will not nccessafily order general administration, because a 

testator has directed his trustees to institute an action for it. Be 
Slacken Jones v. Ilawktns, 38 Ch. 1). 319. C 


(13) Payment of debts by executor. 

(a) When powers of the executor have been suspended by coinmoneing an admi¬ 
nistration action, ho cannot pay debts of the testator, without Court’s 
leave. Widdoumn v. Iktck, 3 Mar 494 , Beihellv. Abraham, L.R. 17 
Eq. 24 , King v. Ral, L. J. 27th May, 1858, Irby v. Irby, 24 Beav. 525. 

D 

(5) Bui, after a suit has been instituted, an executor can sign a valid receipt 
for .iny part of the testator’s personal estate. Lewin, p. 730 (11th 
Ed.). E 

(<;) Where an administration action has been heard, and any subsequent 
further consideration has not been reserved, but general liberty to 
apply has been given, it is competent to the trustees to exercise their 
powers without obtiniiing Court’s sanction. Be Mansel, 54 L.J.N.S. 
Ch. 88.3. 17 


OHAJ’TEK V. 

Op THE Disabilities of Trustees. 

46- A*trustee who has accepted the trust i cannot afterwards 

Trustee cannot ^enoan<5e 2 it, except (a) with the permission of 
renounce after ac- a principal Civil Court of original jurisdiction, or, 
oeptance. beneficiary is competent to contract, 

with his consent or (c) by virtue of special power in the instrument 
of trust. ’ 
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(Note*;. 

“ A trustee who has accepted the trust. *’ 

(1) What amonntg to acceptance. * 

A trust is considered to have boon accepted by words and acts of the trus¬ 
tee, from which the acceptance of the trust may be inferred with 
reasonable certainty (Powell's Trust Act), 2nd Ed., p. 222. G 

(2) Non-disolaimeF within a peasonable time ppesomeB acceptance. 

\ trustee, who does not disclaim the office, within a reasonable time from 
his acceptance, is presumed to have accepted. (Ibid.) ^ H 

2.—“ Cannot renounce It ." 

'er 

(1) Rule embodied in the section., 

(а) It is a rule, without any exception, that a person who has once undertaken 

the office, either by actual or constructive acecptanco, cannot dis¬ 
charge himself from liability by a suhscijuont renunciation. Doyle v. 
Blake, 2 Soh. and Ref. 231, 215; Mansmi v. Bailhe, 2 Macq H.lj. 
Cas. 80. I 

(б) It is not possible for a trustee to renounce his position as such, by any act 

of his own, till he has discharged the duties entrusted. Chalmes v. 
Bradley, 1 J. and W. G8. ^ j 

(2) Exocutor—Renunciation. 

(a) An executor has no right to renounce, after he has acted as such. Doyle 

V. Blake, 2 Sch. and Hcf. 231. K 

(b) In a case in which X was named executor and acted on behalf of some par¬ 

ticular legatees, but disclaimed the intention of interfering generally, 
and then renounced, and Y obtained letters of administration with 
will annexed and possessed himself of assets, and died insolvent, held, 
that X, having acted, could not afterwards discharge himself. Held 
also that he was responsible for the devastaht committed by Y. Doyle 
v. Blake, 2 Soh. and Ref, 281. l, 

• 

3.—**Except with his consent.” 

(1) Consent of all beneficiaries necessary for renunciation. 

In cases where there are more benoffciaries than one, the trustee should renoun¬ 
ce with the consent of all the beneficiaries interested in the estate 
being sui jurts. Doyle v. Blake, 2 Sch. and Ref. 246. H 

(2) Trustee liable to convey estate even after beneficiary recovers on the bond. 

Where a trustee has given a bond for the due execution of the trust and the* 
cestm gue trust has recovered on the bond, if the latter subsequently 
takes proceedings to compel a conveyance of the trust estate, the 
Courts will decree a conveyance, subject to an allowance to the trustee 
of the penalty recovered upon the bond with interest. • Moorecroft v. 

Dowdvng, 2 P. Wms. 314. H 

• 

• 47. A trustee cannot delegate ^ his office or any of his duties 

Trustee cannot either to a co-trustee or to a stranger, unless (a) the 
delegate. instrument of trust so provides 2, or (6) the delega¬ 

tion is in the regular course of business, *or (c) the delegation is 
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necessary 3, or (iZ) the beneficiary, being competent to contract 
consents to the delegation. 

Explanation .—The appointment of an attorney or proxy to do 
an act merely ministerial, and involving no independent discretion, 
is not a delegation ^ within the meaning of this section. 

Illustiahons. 

(a) A boquoftths certain proportf/ to Ji and C on certain trusts to be executed by 
them or the survivor of them or the assigns of such survivor. B dies. C may bequeath 
the trust property to D and B upon the trusts of A’s Will. 

(b) A is a trustee of certain property with power to sell the same. A may employ 
an auctioneer to effect the sale. 

(c) A bequeaths to B 50 bouses lot at monthly rents in trust to collect the rents 
and pay them to 0. B m.iy employ a. proper person to collect these rents. 

“ A trustee cannot delegate his office. ” 

(1) Rule involved. 

(a) The office of trustee, being one of personal confidence, cannot bo delegated. 

The rule is an application of the maxim “ Delegatus non potest 
delegare.” Lewm, p. 277, 11th Ed. 0 

(b) Trustees, who undert<ike the management of property, have no right to 

shift their duty on other persons, and in case they do so, they arc 
subject to responsibility towards their beneficiaries. Turner v. 
Courtney, 5 Beav. 517. P 

(c) The settlor had confidence in his capacity and integrity, and the cestui 

que trust looks upon him alone to exercise his prudent discretion. 
Lulce V. S. Kmsmgton Hotel Co., 11 Ch. D. 12. Q 

(d) A person has no power to appoint a trustee of property of which he him¬ 

self is the trustee, and, therefore, a deed creating a trust executed by 
such a person is void o6 inif 10 . 12 0 C. 2.S6. R 

*(2) Discretionary trust—Delegation. 

A discretionary trust can no more be delegated to a co-oxecutor or co-trustee 
, than to a stranger. Knight v. Lntd Plymouth, 3 Atk. 480. S 

(3) Delegations—Sales, etc. 

(а) 1 n the case of sales or purchases or investment, he has himself to choose 

the valuer or broker, and not to delegate that duty to the solicitors, 
or even to one of bis co-trustees. Jtobinson v. Harkin, (1896) 2 Ch. 
* 415. T 

(б) He can seek advice of others as to the qualifications of the broker or valuer, 

but in selecting one, he has to exercise his own judgment. Fry v. 
, Tapson, 28 Ch. D. 268. U 

(4) Delegation—Leases. 

He cannot delegate the execution of the trust to lease property. For th% 
fitness of the lessee ns well as his responsibility, the adequacy of rent, 
the length of the period, the conditions to be embodied in the lease, 
are all matters requiring knowledge and prudence. Robson v. Flight, 
• 4 D.J. and S, 614. y 
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trustee cannot delegate his office (Concluded). 

(5) If he delegates he is responsible. 

(fl) A trustee confiding the application of the trust-fund to the care of a 
stranger is personally responsible for any loss that may result. 
Adams v. Clifton, 1 Euss, 297. VI 

(6) Nor can he so confide to the care of a co-trustoe. Eaves v. Hiclison, 30 
Beav, 236, X 

(c) Nor can he do so to his own legal adviser. Chambers v. MencJiin, 7 Ves. 
186. * _ Y 

(6) Religioustrast—Assignment—Delegation—If either valid. 

(rt) A holding land on trust to supply a temple with rice, etc., out of the income 
of the land, placCd B in possession of it under a lease, and subse- 
quontly demised to X for nine years under an instrument, ^hich 
provided that X should collect the income, pay part of it to the 
executant of the instrument A, and with the rest, should perform 
the tiTists mentioned above. In a suit for rent brought by X 
against B, the latter denied the former’s title, questioning the 
validity of the instmment of demise Ileld that the instrument 
was valid, as it merely appointed X an agent and it did not amount 
to an assignment of the trust. 10 Mad. 73. Z 

(6) Obitei. —It might be a question whether, if the transfer were permanent 
and absolute, it could bo upheld 10 M. 73 (75). A 

2,—*' Unless the Instrument of trust so provides ," 

(1) Trustee not liable if he follows testator’s directions. 

A trustee is not answerable if he merely follows the testators’ directions. 
Kilbee v. Sneyd, 2 Moll. 195 (199). B 

(2) Liability of executor. 

Similarly an executor cannot be answerable, if he hands over money which 
he has no legal right to retain. Davies v. Spuilinq, 1 R. and M. G4. 

3.—“ Unless the delegation — business — necessary ." 

(1) What amounts to moral necessity. 

Moral necessity exists where the trustee acts as prudently for the tru.st as ho 
would have done for himself, and according to the usage of business— 
{e.g ) where a trustee appoints rents to be paid to a banket at that 
time in credit and the latter afterwards breaks, he is not answerable. 
{Ibid.) IT 

(2) Trustees could act through agents in cases of moral necessity. 

(а) Trustees and executors may justify their administration of the estate 

through the agency of others, whore there exists a moral necessity for 
it. Ex parte Belchier, Amb. 219. ^ B 

(б) Lord Watson said—“ Whilst trustees cannot delegate the execution of the 

trust, they may, as was held in Speight v. Gaunt, avail themselves of 
the services of others, wherever such employment is according to the 
usual course of business, Learoyd v. Whiteley, L.R. 12 A.C. 727 
at 734. • F 
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' 3—**Unless the delegation — business — necessary’’—iCmtinued), 

(c) A trustee would be protected, if the delegation is to such persons as a man 
of ordinary prudence wouy so delegate if the property were his own. 
Be Bird, L.B. IG Eq. 203. G 

(2-a) Instances of moral necessity. 

(rt) Where the property is of a nature (stocks or shares) which a trustee cannot 
sell personally, he can appoint stewards, bailiffs, solicitors, auctioneers, 
accountants, and other skilled persons , for there is a moral necessity 
for so doing. Wlnieley v. hearoyd, 12 A.C. 727. H 

(6) If the property is in a foreign country, ho can delegate this to an attorney, 
this being a case of moral necessity. Stuart v. Norton, 14 M.P.C. 17.1 

(.3) Though trustee could delegate in sales, he cannot give control over purchase- 
money. 

Although he could delegate the sale or purchase transaction to others, ho can¬ 
not give thorn control over the purchase-money. Bostok v. Flayer, 
1 Eq. 29. J 

(4) Where numerous debts to be collected he could appoint a debt collector. 

If there are numerous small debts to be collected, he can appoint a debt 
collector. If, in doing so, the money is lost by the latter's insolvency, 
tbo trostoc is not respongiblo BrteJ v Einson, 2G Ch. D. 238. K 

(5) Trustee need not take security from agent. 

A trustee need not take any security from the agent, for the reason that such 
requisition would cause hindrance to trust business. Ex parte 
Belchur, Amb. 218 (at 220) L 

(6) How trust money to be sent to foreign place. 

If the trust money is to be sent to a foreign place, the trustee may do so 
through the medium of a responsible Dank, or he may take bills 
drawn by a person of undoubted credit and payable at the place 
whither the money is to be sent, but then the money is to be paid 
into the accounts of the trust estate, and bills taken in favour of 

* the trustee in that character. Fright v. Earl of Plymouth, 3 Atk. 

480. M 

(7) Trustee, employing agent—Insolvency of agent—Onus of proof. 

Whore a trustee employs an agent under circumstances which justify the 
employment, and a loss arises from the insolvency of the agent, the 
onus IS on the person, seeking to make the trustee liable for the loss, 
10 show that it was attributable to the default of the trustee. Be 
Brier, L E. 26 Ch. D. 238. N 

(8) Trustee liable for fraud of his solicitor. 

A trustee is liable for loss caused to the estate by the fraud of his solicitor m 
investing on a mortgage Sutton v, ITtfdcrs, L.ll. 12 Eq. 373. 0 

(9) Trustee’s liability for allowing money in a bank for an unnecessarily long 

time. 

A trustee will be liable, where he has unnecessanly left money m the hands of 
a banker who fails, when ho ought to have invested them, or where 
he has paid monev to a banker for investment and has neglected for 
some time to make enquiries as to such investment. Can v. Conn, 51 

• - L.T. 770. p 
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3.—** Unless the delegation — business—necessary {Concluded). • 

(10) Maximum time fop such investment. 

Six months is the maximum time J[oi‘ which the trustees should deposit money 
in a bank. (Ibhd.) Q 

(11) Tpustee employing agent cannot give fuii power to him. 

Even III cases where an agent is employed by the trustee, the latter should 
exercise his own judgment on every rjuostion, and he cannot give the 
agent full power to do what he may think ht. Andiews v. Weall, 

Oh. 1). 648. • R 

• * 

4.—" The appointment, -proxy .. not a delegation.” 

(1) Delegation distinguished from appointment of proxy. 

(а) The appointment of an attorney or proxy is not in all cases a delegation of 

the trust. Attorney-Qeiural v. Scott, 1 Vcs. S. 413 B 

(б) When the trustee has resolved in his iinnd in what manner to exercise his 

discretion, ho cannot be said to delegate any part of the ccnfidcnco, 
if ho merely execute the deed by attorney or signify his will by proxy. 
{Ibid.) T 

(2) Mere conveyance of the estate—Effect of. 

(а) If a ti ustoo convey the estate, the mere transfer will not have the effect of 

carrymg with it the trust jr power to the grantee, Creioe v. Dicben, 
4 Vos. 97. U 

(б) If a trustee dovise the estate, the devisee cannot administer a discretionary 

trust, unless the original settlement contemplated such an event, 
and. by vesting the powers in the trustee and Ins assigns, annexed 
the powers to the estate in the hands of the devisee. lie Butts' Estate, 
1 Drew. 319. Y 

(3) General rule in the section modified in England 

This general principle as to impiopiicty of dologatuig fiduciary duties has now 
been modified both by judicial decisions and statute in England. 
See S. 24 of the Trustee Act of 1893 of England. Simght v Gaunt, 
9A.0 1. IIJ 

48. When there are more trustees than one, all must join in 
Co-trustoos can- the execution of the trust ^ except where the 
not act singly. instrument of trust otherwise provides. 


(l) 


(Notes). 


Rule involved. 

The general rule is that the trust office is a joint one, the exception being that 
one of the trustees can execute a trust alone, only if the trust deed 
allows it. Lewm, p. 284, 11th Ed. X 


(2) Principle of section. 

S. 48 is in a sense corollary to S. 47, for, if the trustees canndt delegate their 
duties, it stands to reason that thoj can neither appoint one of thom- 
solvcB to manage the trust business. The reason is that the settlor 
has trusted all the tiustees, and it behoves each and every one of them 
to exorcise his individual judgment and discretion on every matter, 
and not blindly leave all matters to his co-trustees. Munch v. 
Cochrill, 6 My. and Orll. 179. * Y 
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(1) Trust, a Joint office- 

(o) Where the »dminit.tration of the trust is vested in co-trustees, they all 
form, as it were, but one collective trustee, and therefore must exe¬ 
cute the duties of the office m their joint capacity. Ex parle 
CJriffin, 2 ai. and J. 116. Z 

(6) Whatever may be the number of trustees, the office is a joint one, and the 
oo-trustccH all form, as it were, but one colloctivo trustee, and therefore 
must perform thejr functions in their joint capacity, 17 M. 212. A 

(2) Effect of refusal of one trustee to join. * 

If any one trustee refuse or bo incapable to join, the others are incompetent to 
proceed without him, and the administration must devolve on the 
Court. LuJee v South Keimiujhn Hotel Co., L.B. 7 Ch. D. 789. B 

(3) Act of one trustee. 

(а) The act of one truatroo, done with the sanction and approval of a co-trustce 

may be regarded as the act of both. Afeisena v. Carr, L.R. 9 Eq. 
260. C 

(б) But such sanction or approval must bo strictly proved. Lee v Saukey, L. 

B. 15 Eq 204. D 

(4) Duty of Court where there ai-e numerous trustees 

When the trustees are numerous, tbo Courts ordinarily give a special direction 
that the money should be paid to any two or more of them. Attorney- 
Qencral v. lirtckdall, 8 Boav. 223. E 

(5) Trust—Public and private. 

In private trusts, the acts of the majority of the trustees cannot bind the 
estate, but in the case of public trusts, the act of the majority will 
bind the rest, unless the act is bej ond the proper sphere of the duty 
of the trustees. Wilkinson v. Malm, 2 Tyr. 544. F 

( 6 ) Joint action in receipts for money. 

A receipt for money must, in the absence of a receipt clause specially woided, 
receive the joint authentication of the whole body of trustees, and not 
of the majority merely, or it will not bo valid. Walker v. Synmide, 3 
S.W. 63; Hall v. Franck, 11 Beav. 519, G 

(7) All trustees must prove. 

If a debtor to the trust becomes bankrupt, all the trustees should jom in the 
proof; but, under the particular circumstances, the Court will make 

c an order for some of the trustees to prove. Ex parte Nmifh, t Deac. 

391, H 

(8) Acknowledgment of debt by one trustee. 

-wjll not save the bar of limitation. Itichardson v. Young, L.R. 6 Ch. 

App, 478, Be Macdonald, (1897), 2 Ch. 181. I 

(9) Dividends and rents. 

If stock bo standing in the names of several co-trustecs, then, as they are joint 
tenants, aud the bank does not rocognibo the trust, any one of them 
may receive the dividends, though all must join in the sale of corpus, 

• Be Couhon's Settlement, 17 L.T.N.S. 27. « J 



233 


8b. 48 & 49] Act ll of 1882 (indian tiius^s act). 

« 

I.— ** Where — one....all. ..Join. ..of trust”— {Concluded}. 

(10) Charitable trusts 

Where a numerous body are appointed trustees by the Court, as in cases of 
charity, the Court, sometimes, for greater convenience, orders that a 
part of them shall form a quoiuvi, Lcwin, IJ Ed., p. 286. K 

(11) CO'truBteea not to sever in legal proceedings. 

(ft) The Court requires co-trustees, unless under special circumstances, to defend 
a suit jointly, and if they sever, ihe extra costs thereby occasioned 
must be borne by the defaulting party. ReJmac, 1897, 1 Ch. 251. L 

(b) But if one of tho trustees be a defaulter and indebted to the estate, the 

others will bo justified in severing from linn Smith v. Dale, L.R, 18 

Cii. n. 616 (.‘518). M 

• 

(c) Where one trustee institutes a suit without consulting Ins colloaguci, tho 

suit IS not maintainable, though his title is denied by the othens. 24 
M 29G, 26 M 461, 29 M. 302 N 

(12) Investment of trust funds. 

(ft) All investments of trust moneys must be in tho joint names of the trustees, 
except where it is not possible to do so, because of the rulc.s of a com¬ 
pany. Cmii>tetdine, 31 Bcav. 130. 0 

(6) But they may permit erne of thcfii to receive tho incoino, though not the 
capital Toiimby V Sliei bonie,‘2 \V and T. 029. P 

(13) Co-trustees -Cheques. 

(ft) The to-truhtecs cannot permit one of their number to sign cheques . the 
b.inkcrs aie not authorised to pay cheques signed by one only among 
thorn 67o?t'/7j V, Bond, 3 My. and Cl 490. Q 

(b) If, however, a crossed cheque is signed b> both, it can be entrusted by one 
trustee to the other for payment to the beneficiary. Bernard v. Jlay- 
shato, 3 1). J. and S. 355 R 

(14) Co-trustees—Bonds. , 

Co-trustucb should not allow bonds payable to he.irur to remain with one of 
them, though they may allow othci title-deeds so t^^ remain, Lewtsv. 
mbbs, 8 Ch. 1). 595. • 8 


• 49. Where 

Control of discre¬ 
tionary powei 1. 


a discretionary power conferred on a trustee is not 
exercised reasonably and in good faith, such power 
may be controlled bv a principal Civil Court of 
original jurisdiction. 


* (Notes). 

General • 

(1) Prineipie involved in section. , 

Whore a power is given to trustees to do, or not to do, a particular thing at 
their discretion, the Court cannot command or prohibit the trustees 
as to tho exercise of that discretion, provided their conduct be 6ona 
fide, and their determination is not mfiueiiced by improper motives. 
Thonuii V. Derring, 1 Keen 729. * j 
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r General — (Conclvded). 

(2) InvestmentB—No control- 

Tho Court does not generallysoxerejsc control over the discretion of trustees in 
reference to tho adoption of a particular investment. Lee v Young, 2 
Y. and C. Ch, 0. 532. U 

(3) Maintenance to children—No control. 

Nor in respect of fixing tho quantum of maintenance to children. Lewsey v. 
Harding, Taunt 460. Y 

(4) Objects of trust—No control. 

Nor where trustees have been given a power as to the objects of tho trust. 

Waldo V. Carly, 16 Ves 206. W 


" Control of discretionnry power. ” 

(1) Trustees need not give reasons: if they give reasons,Court could scrutinize. 

Tho trustees are bound to exercise their discretion according to the circum¬ 
stances as they exist at tho tunc. They need not give reasons lor the 
exercise of their discretion in a particular way , but if they have 
stated their reasons, the Court can sot aside their conclusions, if they 
have proceeded on false premises. Wilke's Charity, 3 Mac. and G. 
448. X 

(2) Fraud or misbehaviour—A sufficient cause for interference 

There is a sufficient giound for tho interference by tho Court, if the discretion 
is exercised by the trustees fraudulently, or if they misbehave, or if 
the discretion is infected with mischief. Maddeson v. Andieio, 1 Ves. 
59 Y 

(3) Court’s power to supervise where trustees are before it. 

The Courts have got an inherent power of keeping surveillance, in oases where 
tho trustees arc bofoio it, although, in the trust-deed, the settlor has loft 
everything to the trustees. Altomeij-Oencral v. Governor of Harrow, 
2 VcB. 551. Z 

, (4) Public trusts. 

Tho principle embodied in S. 49, Trusts Act viz,, that, where the discretion¬ 
ary power IS not exercised reasonably and in good faith, such power may 
be controlled by a Civil Court of oiiginal jurisdiction, is equally appli¬ 
cable to public trusts. It was held in this case (a case of public trust) 
that the discretion must be exercised reasonably and in good faith, in 
furtherance of beneficial administration. 17 M. 212. A 


50 . In the absence of express directions to the contrary 
contained in the instrument of trust ^ or of a 
ohar^for 2mces°^ contract to the contrary -entered into with the 
beneficiary or the Court ^ at the time of accepting 
the trust, a trustee has no right to remuneration for his trouble, 
skill, and loss of time in executing the trust 3 . 

Nothing in this section applies to any Official Trustee, Ad¬ 
ministrator-General, Public Curator, or person holding a certifi¬ 


cate of administration. 
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(Notes). 

Qeneral. 

(1 Role embodied in section. • 

Ab regards trustees,—in the strict sense of the word, the 
them of any right to receive remuneration for 
and services. Lu vin, p. 308,11th Ed. 

(2) Reason for the rule. 

(a) The one reason given for the general principle is that, on these pretences, if 

admitted, the trust csi ate might be loaded a^d rendered of little value, 
besides the great difficulty there would bo m settling and adjusting 
.the quantum of such allowance, especially as one man’s time may be 
more valuable than that of another ; and there ca" be no hardship in 
this respect upon the trustee, for it is in his own option whether he 
will iMicopt the trust or not. Robinson v. Pett, 2 W. and J. * C 

(b) The true ground seems to be that, if the trustees were allowed to perform 

the duties of the office .ind to claim compensation for their services, 
their interest would bo opposed to their duty, and, as a matter of 
prudence, the Court will not allow a trustee or executor to place him¬ 
self in such a false position. The services he renders arc only incident 
to the performance of the duties imposed by the trust deed. Bai rett 
V. Ifarty, 2 L.R. Eq. 78'J. * D 

(3) Scope of section. 

The rule applies not only to those who are trustees in the strict sense of the 
word, but to all who arc virtu>Uy invested with a fiduciary character 
e.q., executors and administrators, mortgagees, receivers, a surviving 
partner, etc. Be Wills, L.R. 2.'5 Q.B.D. , Re Ormsbij, 1 Ball and B. 
189; limden v. Burden, 1 V. and B 170. E 

“ Directions—in the instrument of trust. ” 

(1) Allowance to trustee by settlor. 

If a settlor directs an allowance to the trustee, there is no objection to bis* 
taking it. Wehbv Eai I of Shaftesbim/, 7 Vos. 480. p 

(2) Reference in eases where amount is not fixed. 

If the settlor has not settled a fixed amount, a reference will be directed to 
settle the quantum meruit. Ellison v. Amng, 1 Vos. Sen. 111. Q 

(3) Such allowance not to cease on the institution of suit. 

An allowance so given by the settlor, at the time of executing the trust deed, will, 
not cease on the institution of a suit. Baker v. Martin, 8 Sim. 26. H 

2.—“ Contnet — entered—beneficiary or the Court. ” 

(1) Contract for allowance with cestui que trust. * 

The trustee may, at the time of accepting thd trust, contract for an allowance 
or remuneration for his services. Re Sherwood, 3 Beav, 338, I 

(2) How Coarts aiew such oontraet. 

Bargains of this kind are watched by the Court With exceeding jealousy, 
Ayliffe v. Murray, 2 Atk, 58. J 


general rule deprives 
their personal labour 

B 
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2.—** Contract — entered — beneficiary or the Court”— (Concluded), 

(3) How such contractB to be entered into. 

They must be freely made and not submitted from pressure. Barrett v. 
Tfnttley, Ti Jur. N.S. 42G. K 

(4) Folfllment of such contracts. 

Where the contract, at the time when it was entered into, was valid, the 
conditions of it must bo fulfilled to the letter, or the trustee is not 
entitled to his reward. Could v. Fleetwood, 33 P. Wms. 251, note A. L 

(5) Contract by trustee solicitor with beneficiary. 

Where the person .ibout to become trustee, and bargaining for roiniinoration, 
is a solicitor, who is .acting as such in the preparation of the instru¬ 
ment of trust, which purports to'confer the right of remuneration, 

* there would lie much difficulty to uphold the contract, unless the client 

had independent professional advice, or unless, at all events, the soli¬ 
citor can show that the precise nature of tl.ie .agreomont was distinctly 
explained to the client. Moore v. Ft owd, 3 M. and Cr. 48. M 

(6) Contract for allowance with Court. 

A trustee dealing with the Court is at liliertv, before accepting the trust, to 
stipulate for any remuneration which the Court may choose to give 
him. Neiopoit v. Bat-, 23 lleav. 30. N 

(7) Effect of omission to contract. 

But if he omit to contract with the Court before entering upon his duties, ho 
will have great difficulty in obtaining eoinponsatioii afterwards, and in 
no case will the Court remuiicr.itc a trustee foi his trouble, by per¬ 
mitting him to imike professional charges, where the settlor has not 
so directed, but will compensate liim for his trouble, if at aU, by a 
regular and fixed salary. (Ibid.) Q 

3.—”A trustee has no right — trust.” 

*(1) Solicitor. 

(a) A solicitor trustee is not permitted to charge for his tune, trouble, or atten¬ 
dance, but only for his actual disbursements i e., costs out of pocket. 
New V. Jonnee, 1 Mac. aud G. G68. p 

(/i) The reason is that a trustee placed in the position of a solicitor might, if 

allowed to perform uhe duties of a solicitor and to be paid for them, 

hnd it very often proper to institute suit and carry on legal proceed¬ 
ings, which he would not do if he were to derive no emolument from 
them himself, and if he wore to employ another person. Harbin v. 
Darby, 28 Beav. 325. Q 

(c) Alt|iough a solicitor appointed executor is at liberty to charge for his pro¬ 

fessional services, he will only be entitled to charge for services strictly 
professional, and not for matters which an executor ought to have 
done without the intervention of a solicitor. JIaibin v. Darby, 28 
Beav. 325. R 

(d) A solicitor who is also executor cannot, by postponing probate, entitle 

• himself to charge for professional work done for his co-exccutor in 

' relation to his testator’s estate, Be Barber, L.B. 84 Gh. D. 77. 8 
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J.” ‘M trustee has no right .... trust”— -{Conhnned). 

(2) Express trustee. 

Although a trustee should, by tho flirootioij of the author of the trust, carry on 
a trade or business at a groat sacrifice of time, he will be allowed 
nothing for his personal trouble or loss of tnno. Brocksoppv. Barnes, 
f) Madd. 90. T 

(3) Constructive trustee. 

{(i) A constructive trustee cannot claim a salnrj or remuneration for managing 
a trade or business. .Sfoc/i.f>nihwrs, C Beav, 371. 0 

{b) Mxxt cnntin, if one rightfully becomes possessed at another’s money and 
rightfully trades with it, in winch case, though ho is a constructive 
tiustce of the profits so m.ado, he is allowed reasonab’c remuneration. 
IVedderbuTn, 22 Beav. 84, , y 

(4) Trustee carrying on trade. 

A trustee carried ou business for six years, and accrual of large profits to the 
beneficiaries was the result, but it was Judd that tho trustee had no 
right to exact or charge any remuneration or 6ou«.s in respect of 
' such services. Beneil Ba/Jlei/, Ij R.‘2 Kq. 7H7. W 

(5) Trustee cannot be receiver. « 

The trustee of .an estate will not generally bo appointed lleeeiver at a salary, 
Sutton V. Janes, Dick. .5S7. X 

Exceptions to the general principle of section. 

(1) Trustee may appoint Collector of rents. 

A trustee, though ho may not act as a Collector himself with a commission, 
imiy, it the case require it, appoint a Collcctoi of rents at a commission. 
Cox V. Bennett, 39 W.R. 30S. Y 

(2) Trustee may appoint bailiff. 

(а) As a man is not bound to be his own bailifi, if a trustee employs a skilful 

person in that capacity, the salary must bo alk wed. BonttJum v. 
Huclcnion, 1 Vern. 316. Z 

(б) The Court will grant that indulgence, whoio tho est.iitc is at such a distance 

that tho trustee must have appointed a bailiff, had the estate been 
his own. Godory v. Warsnn, 3 Atk 518 X 

(3) Payments to attorney to be recouped. 

If an executor paid an attorney for his trouble and attendance in the manage¬ 
ment of the estate, he ought to be repaid tho sums he bad so disbursed. 
Macnamara v. Jones, 2 Dick. 587. B 

• 

(4) Executor may appoint accountant. 

If the accounts be complicated, and the oxeoi!tor or trustee take upon himself 
to adjust and settle them, although it may occupy a great deal of his 
timo and attention, tho principle of equity is that ho cannot claim a 
compensation ; but if he choose to save his own trouble by employing 
an accountant,' he is entitled to charge the trust estate with Jit under 
the bead of expenses. New v. Jones, Exch. 9 Aug. 1833. 0 
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J.—“ A trustee has no right — trust '*—{Concltided), 

Exceptions to the general principle of section— (Cmcltided). 

(5) Trustee could employ agent. 

As a trustee will not be permitted to charge for his personal care and loss of 
time, it is but just that he should be allowed, on proper occasions, 
to call in the assistance of agents at the expense of the estate. 
Lewin, p. 709. D 

^ (G) Non-action by executor—Legacy given to him by testator. 

If an executor is incapable of acting or does not act, he cannot claim a legacy 
given for his trouble in the executorship. E 


Trustee may not 
use trust-property 
for bis own profit. 


81. A trustee may not use or deal with the 
trust-property for his own profit^ or for any other 
purpose unconnected with the trust. 


(Notes). 

General. 

(1) Principle of section. 

The principle is that trustees shall not derive any personal advantage from the 
administration of the trilst property, and this principle is established 
with a view to keep the trustees in the straight line of their duty. 
Burgess v. Wlnote, 1 Eden 22G, F 

(2) Exception to the general principle. 

The disability laid on the trustees does not apply to indirect gams obtained 
remotely and only iijcidcntany because of his connection with the 
trust—Nor when he is himself the ultimate beneficiary. Cctvieran v. 
Came') an, 1R93, 3 Gh. 463. G 

(3) Scope of section. 

The principle of the section applies to agents, guardians, directors of a 
company, secretary of a company, and generally to all persons clothed 
with a fiduciary character. Motmt v. Pat he, 2 Atk 52; Power v. 
Gloioer, 3 1\ Wins. 251; Costa lieca By. Co. v. Forwood (1901), 1 Ch. 
740. H 

trustee may not .. .profit. ” 

(1) Truitee of a leasehold. 

t A trustee of a leasehold cannot get tht, lease renewed in his own name ; if he 

does so, he would be a constructive trustee for the beneficiary. Keech 
V. Sandfotd, 2 W. and d. I 

(2) Tmetee taking bribes. 

Similarly a bribe paid to the trustee, to miluenco him to lease or sell the trust 
property, has to bo made good to the trust-estate. Chandler v. 
Bradley, 1897, 1 Ch. 315. j 


(8) Oommlssioai paid to trustees. 

Commissions paid to a trustee by persons employed in trust-business, such as 
solicitors, belong to the estate. Smith (1896), 1 Ch. 71, K 
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“ A trustee may not—profit -{Oamluded). 

(4) TroBtee not to buy up debts for himself. 

If trustoos or executors buy up any debt or encumbrance, to which the trust 
estate is liable, for a less sum than is actually duo thereon, they will 
not be allowed to take the benefit to themselves, but the creditors, or 
legatees or other cestui que trust, shall have the advantage of it. 
Bobrnson v. Pett, 3 P. Wms. L 

(5) Trustee—Mortgagee. 

X, a trustee, lent money on a mortgage. The mortgagor devised the equity of 
redemption to the mortgagee, not lAiowing, that the mortgagee was a 
trustee. Held, that X was a trustee of the accretion for the benefi¬ 
ciaries. Heebie v. Payne, 5d Ii.J. 840. H 

( 6 ) Retirement of trustee—Consideration therefor 

Whore a trustee retired from the trust in consideration of his successor paying 
a sum of money, the money was held to be a part of the trust estate. 
Sugden v. Grassland, 3 Sm. and (hff, 192 N 

(7) Trustee carrying on trade. 

If the trustee carries on trade with the trust estate, while he is liable for all 
losses, ho must account to the cestui que tt list for all clear profits. 
Docker v. Sonees, 2 M. and K. 655. 0 

(8) Trustee bargaining with beneficiary. 

A trustee cannot bargain with hio cestui que trust lor a benefit, nor can a 
cestui que trust give a benefit to his trustee. Vaughton v. Noble, 30 
Bcav. 34. P 

(9) Partner—Trustee. 

If, after a partnership has determined, a partner retains the whole assets m 
trade, he must account for a share of the profits to the other partners. 
Vyse V. Foster, L.R, 8 Ch. App. 309 t331) , Ajdd. in L.R. 7 App. 0. 
318. Q 

(9-a) Contra if trade not in a fiduciary position 

But if the trade is not in a fiduciai) position, but trust moneys come to him, 
though with a knowledge of the trust, though he must account for 
the pnncipal and interest, he is not li.bblc to account for the extra* 
profits. Sttoudv. Qwyet, “IB Be&w 130. R 

(10) Heir purchasing encumbrance. 

An heir is regarded as a trustee for the ancestor’s creditors, and he cannot 
hold an meumbranoe against him foi moic than he gave it. Lan¬ 
caster V. Evors, 10 Beav. 134. S 

(11) A joint purchaser—a trustee. 

One of two joint purchasers of an estate is a trustee for the other of a pro¬ 
portionate part of the benefit derived by the former from an incum¬ 
brance bought by him at a less value. Caster v. Horne, J Bq. Ca. 

Ab. 7. T 

(12) Trustee setting up adverse title. > 

A trustee cannot set up a title adverse to the cestui que trust. Laiu/ley v. 
Fisher, 9 Beav. 90 ; Tennant v, Tteilcluird, L.R. 4 Ch. App. 637. U 

(12-a) But he need not deliver property, if title paramount exists elsewhere. 

But though ho cannot do so, ho need not deliver the property to the benofi- 
eiat y, if be has notice of title in another, which is paramount to the 
trust. Neale v. Davies, 5 lleG.M. and G, 258. * Y 
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52. No trustee whose duty it is to sell tJTist property, and no 
agent employed by such trustee for the purpose 

Trustee for wiic of the sale, iiiav, directly or indirectly, buy the 

or his agent may , i ,1 i . 

not buyi. Same or any interest therein, on his own account 

01 ’ as agent for a third person, 

(Notes). 

General. 

(1) Prinoiple embodied in section. 

(а) Tho doctrine that a sriistce cannot purchase from hnnsolf or his colleague 

stand.i more upon general principles than upon the cucumstanccs of 
any individual ea'-’e They aio completely prevented from so doing. 

• “ The purchase is gencially not permitted however honest the circum- 

stanecb, the general inteiost of justice re«]Uiring it to be destroyed in 
ovciy instance, as no Court is equal to the examination and ascortam- 
ment of tho truth in much tho greater number of oases.” Ex lyarte 
Jcniws, 8 Vcb. 337 W 

(б) It IS a principle which is iinivcrsrilly applicable, that no trustee shall bo 

allowed to enter into any engagements, in which he has or can have a 
pcisonal intero't, conflicting with tho intoicsts of those whom he is 
bound by fiduciary duty to protect. Tho principle is so much adhered 
to, that no question is allowed to be raised as to the fairness or unfair¬ 
ness of the transact on, for it is enough that the parties interested 
object. It inav be th.it the terms on which a tiusleo has attempted to 
deal are .is good as could have been obtained from any other quarter, 
th.at in.ay oven bo bettoi, but so inflexible is the rule that no enquiry 
into the matter is permitted Almdcen liailway Co, v. lilacke, 
1 Macq. H.L. Cases 4G1 X 

(c) This .-iiction lb based upon the principle laid down in Motse v. Royal, where 
Lord Ebkimi said, with rofoiencc to tho case of .1 trustee for sale soll- 

* mg to himself, “Without any ooiisidciation of fraud, or looking 

beyond the 1 elation ot the parties, the contract is void. There is no 
necessity for evidence, the ooutr.iot. is interdicted by the policy of the 
law. 1‘iVos 355 (.372) Y 

(2) Reason for the principle. 

The situation of the trustee enables him to know the value of tho property, 
and, as he acquit ed Uio knowledge at the expense of the beneficiary, 

• he must apply it for the letter’s benefit Moreover, if the trustee ap¬ 
peared at the sale .is a bidder, that would operate as a discouragement 
to others, who, seeing the vendor ready to purchase at or above the 
real \<iluo, would feel a reluctance to enter into the competition. E,e 

* parte Lacey, G \'os. 620 Z 

• 

(3) Extent of the rule. 

It is not necessary to shovi that the trustee had obtained an advantage, m 
order to set aside the purch.s,se. Tho disability extends even to pur¬ 
chases made collusivcly thiough the interveiitiou of a third party. 

* Campbell v. Walker, b Vos. 678. A 
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I 

General— (Ccuic/Mded), 

{i) Scope of the rule. 

(rt) The rule enunciated in the section applies equally to executors, or adminis¬ 
trators, and executors dc son tort. ‘ Ttidor's Leading Oases,’il. B 
(6) The principle against purchases by trustees applies more strictly to 
assignees in bankruptcy and their agents. James, 8 Vcs. 348. C 

(c) The rule applies even to other persons in fiduciary character, who are 

constructive though not express trustees. Knight v. Magonbanks, 2 
Hall and T. 308. ^ D 

(d) But the rule does not apply to purchase by a moft.gagoc from his mortgagor. 

Knight v. Magonbanks, 2 Hall and T. 303. B 

(ti) Nor does it apply to a person named as trustee, but who has disclaimed 
without having acted m the trust, or to a tenant for life whose consent 
to the sale is required by the terms of the power, or to mere nominal 
trustees, as trustees to preserve contingent remainder, or to a tnistee 
who has no duty to perform. Slnccy v. Kljih, 1 M. and K. 195; 
Dickonson v. Tabbot, L.R. 6 Ch. App. 32; Sutton v. Jones, 15 Vos. 
584. F 

" Trustee tor sale or his agent may not buy. ” 

(1) Trustee for sale may not purchase. ^ 

(a) A trustee for sale, that is, a trustee who is selling, is absolutely and entire¬ 

ly disabled from purchasing the trust property—whether it bo rc,il 
estate, or a chattel personal, land or ,1 ground rent, 111 reversion or 
posses,-ion, whether the pumhusc bo mado in the tiusteo’s own name 
or in the name of trustee for him diiectly or indirectly. Fox v. 
Maclreth, 2 B.G.G. 400; Crowe v. Ballatd, 1 Cox. 253; Campbell v. 
Walker, 5 Ves. 678. 0 

[b) Bor he who undertakes to act for anotlioi iti any matter cannot, in the 

s,iino matter, act for himself. WhuJicote v. Lawrence, 3 Ves. 740; 
Hall v Noyes, 12 Ves. 374. H 

(2) Trustee may not buy as agent. 1 

As a trustee cannot buy on his own account, it follows that ho cannot be per¬ 
mitted to buy a.s agent for a third person. Kx parte Bennett, 10 Vos. 
381 (400). I 

(3) Agent of trustee may not buy. 

The rule against purchasing the tiust property applion to an agent employed 
by the trustee for the purposes of the sale, as strongly as to the 
trustee himself. Whitcomb v. Mtnchin, 5 Mad. 91. J 

(4) Trustees may not lease to themselves. 

’ The lease of an estate is in fact the sale of a partial interest 111 iti and there¬ 
fore trustees fot sale cannot demise to one of themselves. Ex parte 
Hughes, 6 Ves. 617. ’ K 

(5) The Court will not authorize the trustee to bid.* 

(a) The Gourt has no jurisdiction, on behalf of the cestim que trust who are 
stit juris, to authorise a trustee to bid, for that is a question the cesium 
que trust ate entitled to decide for themselves. Ex parte Jasnea, 8 
Ves. 352. . L 


31 
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L—“Trustee tor sale^^or his agent may not buy “—(Concliided). 

(b) But if a sale by auction under the direction of Court has been tried in 
vain, the trustee can make proposals on his own behalf, and the 
Court may bo mduoed to accept the offer. Tennant v, Frencliard, 
L.R. 4 Ch, App. 5:f7. H 

Exceptions to (ieneral rule. 

(1) Trustee may purchase from cestui que trust. 

There is no rule that .i trustee, whether for sale or otherwise, may not pur¬ 
chase from Jiih que bust. Fx parte Lacey^ 6 Ves. 62G, per 
Lord Kldon, see S 5.1. N 

(2) How Courts view the transaction. 

A purchase, by a trustee, from the cestui qm b ust, of the interest of the lattcj 
in the trust, is at all times a transaction of groat nicety, and one 
which the Courts will watoh with the utmost jealousy. Coles v. 

‘ U Ves ‘244, per Lord EUkni. 0 

(3) What should be done before such transaction. 

Before aiij dealing »vith the cestui que U ust, the relation between the trustee 
and cchtui que trust must be actually or virtually dissolved. The 
trustee may, if he pleases, retire from the office, and qualify himself 
for bocommg a purch.isci, by divesting himself of that character. 
Downes v. Grazehroolc, 3 Mer 20fi. P 

(1) cestui que trust is under disability. 

If the ce,stuis que Iru'.t be under di.sability as infants, the trustee, as ho cannot 
bo released from the liabilities of his situation, cannot, by act luqtais, 
become the purchaser of the estate , but if it is absolutely necessary to 
sell and he offers more than others, he m.i.y apply to the Court for an 
01 dor to be allowed to puichase. Campbell \. Walker, 5 Vos. 678. Q 

(5) Purchase by surviving partner. 

Surviving partners may buy from the representatives of a deceased partner. 

Chamber.’i v. Howell, 11 Beav. G. R 

(6) Purchase by one executor from one another. 

An executor who never proves can buy from an executor who proves. CZui k v. 
CZrtjfe, L.R 9 App. Ca 733. S 

(7) Terms on which the sale will be set aside. 

ii’or——, see S, 62, intra. T, 


53. No trustee, and no person who has recently ^ ceased to be a 
trustee, may, without the pcrniissiori of a principal 

Trustee may not ^ /' j. • , j i i 

buy beneficiary’s t ivil Ooui’t 01 original jurisdiction, buy or become 

• interest without mortgagee Of Icssco ot the ti’ust-property or any 
pel mission . ® ® l i o j 

part thereof; and such permission shall not be 
given unless the jiroposed purchase, mortgage, or lease is manifestly 
for the advantage of the beneficiary. 

And no trustee whose duty it is to buy or to obtain a mortgage 
or lease ol particular property for the beneficiary 
Trustee for pur- thereof, or obtain a inort- 

. ' gage or lease of it, oi- any part thereof, for himself. 
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(Notes). 

General. 
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S. 53] 




(1) Ss. 92 and S3 compared. , 

S. 53 does not impose an absolute bar against a trustee purchasing trust estate 
from the beneficiaries, as S. 551 docs in the case of trustee for sale. 
It does not lay down any fixed and arbitrary rule that there ejin bo no 
such purchase under any circumstances, howc\cr, since the tru.stcc 
knows all about the value of the estate, the Legislature imposes a 
restriction, I’la., that permission mnst bo taken from Com t, it lays 
down a rule for the guidance of the Court, i\z,, that the Court should 
bo satisfied that the transaction is to the advantage of the bencfi<'iancs. 
Williavis V. Scott, 1900 A.C 499. U 

(2) Indian and English law. 

Under S. 5.3 of the Indian Trusts Act, the purchase by the trustee from the Itene- 
ficiary would bo void, if it is without the permission of the Court. if 
there is the permission, then the next question is whether the pei mis¬ 
sion c.an bo given ; whereas, in England, the trae.sactioii is valid, even 
without such permission, if the parties were dealing at arm’s length, 
if the transaction bo beneficial to the restui', que tiuttmit and if 

■■ ' full information was given to the beneficiaries of the value of the pro¬ 

perty, of the nature of their interest therein, and of the circumstances 
of the transaction. CJioUiuov>nrih v Chavihers, (1H9G) 1 Ch. 68.5. Y 

(.3) Object of section. 

S, 5.3, Trusts Act, strikes at transacliens by a trustee .ifter .‘icccptaiice of trust. 
It docs not render void a moitgage in one’s f.ivoui, before one becomes 
a trustee of the property, by the deed of trust itself, .as a condition of 
the trust imposed by the settlor 81 B. 271 W 

(4) Scope of section. 

(rt) The section applies not only to a trustee, but even to a trustee of a sub¬ 
sidiary settlement, by which a share in the piocecds of the sale is 
settled ; a purchase by him can ho challenged by the beneficiaries ; it 
applies also to constructive Irustoos, as foroxample, a sohcitoi purchas¬ 
ing from a client, or a person, who is m the position of advisor to the 
beneficiary, doing so. Tate Wilhavtson, 2 Ch A. 55. X 

(6) A solicitor would come within the rule, if be buy direct from the client or 
from the client’s trustee in bankruptcj. S}mider v. Tapham, 22 IJeav, 
573; Barrow v. Willis, (1900) 2 Ch. 121. Y 

(c) A trustee of a trustee’s marriage settlement is not within the punuewof the 
section. Hiekley, 2 Oh. D. 190. 2 

/.— '‘Recently. ” 

The term “ recently ” is somewhat vague, though, on the other hand, the men¬ 
tion of a specific period might enable a fraudulent trustee to evade 
the provisions requiring the permission of a Civil Court. No doubt, 
m construing the section, a Court would probably bo guided by the 
oircmnstances under which the trustee retired from trusteeship, and 
whether, at the time of retirement, ho had this object in view. JSx 
parte Janm, 8 Ves. 851. > X 
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f 2.—** Trustee may not — permission. ” 

(1) Nature of the transsoiion. 

The transaction is not ipso facto void and could only bo impeached. IJicJcley, 2 
Ch. D. 190. ‘ B 


(2) ExoeptloiiB to the rale. 

(а) Mere nominal trustees, as, for instance, a trustee who has disclaimed with¬ 

out ever acting in the trust, may become purchasers. Lemn, 11th Ed., 
p. 566. C 

(б) Where the ceetms qm trustant are creditors, the trustee could purchase only 

with the sanction of all. In Coles v. Ticcothtck, Lord Eldon said “A 
trustee may buy from the cestm qw ii ust, provided that there is a 
clear and distinct contract ascertained to be such, after a jealous and 
scrupulous examination of all the circumstances , that the cestm qw 
. Uwt intended the trustee should buj ; and that there is no fraud, no 

concealment, no advantage taken by the trustee of information ac¬ 
quired by him in the character of trustee. 9 Ves. 234 1248), 1 Smith 
233; 7 R.R. 167. D 

(c) Similarly co-partners could purchase from the representatives of a deceased 

partner. Chambers v. Ilmrell, 1 Bcav. G. E 

(d) Where the beneficiary undertook the entire management of the sale to 

himself, and agreed to »3ll a lot to one of the trustees, it was held that 
the sale was not impeachable. Coles v. Trecothick, 9 Ves 234. F 
(c) Similarly, where a beneficiarystrongly urged the purchase upon one of 
the trustees, who at first expressed an unwillingness, but afterwards, 
upon being pressed, agreed to the terms, the sale was held to be valid. 
Morse v Boyal, 12 Ves. 355. 0 

(f) The rule as to the extreme fairness to bo observed in purchasing from bene¬ 
ficiary does not apply, to persons, who are only constructive trustees 
by virtue of a business contract entered into with the said beneficiaries, 
as for example, a mortgagee could purchase from the mortgagor. 
Knight v. Majonbanks, 2 M. and G. 10. H 


54 . A trustee or co-trustee, whose duty it is to invest trust 


Co-trustees may 
not lend to one of 
themselves l. 


money on mortgage or personal security, must 
not invest it on a mortgage by, or on the personal 
security of, himself or one of his co-trustees. 


(Notes). 

Co-trustees may not lend to one of themselves. ” 

(1) Investment of trust moneys on personal security. 

(tt) Trustees may lend trust moneys on personal security, whore they have 
• been expressly empowered to do so by the instrument of trust. Forbes 
V. lioss, 2 B.C. C. 480, Paddon v. Richardson, 7 De G.M. and G. 5G3.I 
(b) But such authority cannot be considered to be communicated to a trustee, 
where (hereeis a direction in the instrument of trust to lend the money 
at interest at the discretion of the trustee, or on such good security 
as the trustee can procure, and may think safe. Wtlkes v. Steward 
• G. Coop 6. J 
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^•-~‘*Co~tru8tees may not lend to one ot themselves’*-^C(mchided)^ 

(2) Power to lend on personal security under the instrument. 

A-, may mean permission to,lend on the secatity of personal property, or 

the security of the personal undertaking of the borrower, on a simple 
bond. Pickard v. Andetson, 13 L.R. Rq. COS. K 

(3) Power to lend on personal security—Lending to one of co trustees. If allowed. 

(rt) Where the instrument empowers the trustees to lend on personal security, 
they are prohibited from lending to one of themselves. Stickney v. 
Sewell, 1 M. and Cr. 14. , L 

(b) The reason is that the author of the trust relies upon the united vigilance 
of all the trustees, in respect of the solvency of the borrower. Westm'er 
vr Chapman, 1 Coll. 177. M 

(4) Lending of trust-moneys on mortgage to one of trustees—if allowed. 

(e) Tt IS not competent to a trustee to lend trust-moneys on mortgage to 
another co-trustee. Stickney v. Sewell, 1 ST. .and Or. 8. Jf 

(b) The reason is that all must exorcise an impartial judgment as to the 
sufTicioncy of the security. Cinxskill v. Iknoei , 32 Bcav fiC, Fletcher 
V. Qreen, 33 Beav. 426. 0 


CHAPTER VI. 

Of tjie Rigiit.s anp Liabilities of the Beneficiary. 

58. The beneficiary has, subject to the provisions of the in- 

Rigbt to rents .strument of trust, a right to the rents and profits 
id profits 1 . qJ- trust-property. 


(Notes). 

[N.B —See, also, notes under Ch. Ill, snpi-a, and under S. 56, infra.] 

Beneficiary. 

Under the Indian Trusts Act, the beneficiary has no estate or interest in the 
subject-matter of the trust. 11c has only a right to proceed against 
the trustee. 18 M.L.J. 158. P 

I.—**Right to rents and profits." 

(1) Cestui que trust's estate in simple trust. 

Where there is a simple trust, the equitable ownership is compounded of the 
pernancy of the profits and the disposition of the estate—the jus 
habendi and the jus disponendi Smith v. Wheeler, 1 Mod. 17. Q 

(1-a) Rents and profits. 

The cestui que trust has a right to take rents and profits or income of the trust 
property. Smith v. Wheeler, 1 Mod. 17. R 

(2) Right of cestui que trust to possession of lands. , 

Where there is a trust of lands, the cestui que trust may compel the trustee to 
put him in possession of the estate.’ Brown v. How, Barn. 364 ; see, 
also, Attwney-Qeneral v. Lord Gove, {ibid.), p. 150, 8 

(3) Rule giving cestui que trust posiession—Applicability. 

(n) The rule giving the cestui que trust possession can be applied only to the 
simple trust in the strict sense. Jenhim v. Milford, 1 J. and W, 629.T 
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^ t.~** Right to rents and profits ’’—[Concluded). 

(b) For, v^here the cestui sue trust in not exclusively interested, but others 
have also a claim, it rests in the discretion of the Court whether the 
actual possession shall reniain with the cestui sue trust or the trustee, 
and, if possession be given to the cestm sue trust, whether he shall 
not hold it under certain conditions and restrictions. (Ibid,) U 

(4) Cestui que trust ejected from possession—Liability of trustee. 

Where a trustee ejects a cestui que trust from the possession of the estate, the 
latter may compel the trustee to account, not only for rents actually 
received, hut also for the whole of the rents legally payable by the 
tenants. Kaye v. Powel, 1 Ves. Jun. 408. Y 

(5) Chattels personal—Ces/i/i que trust’s possession. 

“ In trusts of chattels personal, as whore hjcirlooms arc vested m a trustee on a 

, trust for the persons successively entitled under the limitation of a 

strict settlement, the cestui trust for the time being is equally 
entitled to the use and the possession of the goods during the con¬ 
tinuance of his inlcrest.” Lcwin, 11th Ed., p. 858. W 

(6) Conveyance, right to call for. 

A cestui que trust, entitled to require the trustee to put him in possession of 
the trust property, may call upon the trustee to convoy the pioperty 
to such personas he directs. Payne v. Barker, S.fl. Bridgm. Bep. 
24. X 

(7) Cestui que trust’s estate in special trusts. 

A cestm que trust can have the intention of the author of the trust specifically 
enforced to the extent of his particular interest. Sec Lewin, 
p. 864. Y 

(8) Trustee and beneficiary, rights of. 

A beneficiary has the use, whereas the trustee has the legal ownership. See 
Griffith’s Trusts Act, p. 111. Z 

(9) Order under this section-Appeal. 

• There is no appeal from an order under this section. 19 A. 131. A 

86. The beneficiary is entitled to have the intention of the 
Right to specific author of the tnist specifically executed ^ to the 
execution. extent of the beneficiary’s interest ; 

and, where there is only one beneficiary and he is competent 
Right to transfer contract, or where there are several beneficia- 
of possession 2 . competent to contract and all 

of one mind, he or they may require the trustee to transfer the 
trust-property to him or them, or to such person as he or they 
may direct. 

When property has *been transferred or bequeathed for the 
benefit of a married woman, so that she shall not have power to 
deprive herself of her beneficial interest, nothing in the second 
clause of this section applies to such property during her marriage^. 
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Illustrations. 

i {a) Certain Government securities are given to trustees upon trust to accumulate 
the interest until A attains the ago of 24 and then to transfer the gross amount to him. 
A, on attaining majority, may, as the person exclusively interested in the trust-property, 
require the truBtoes to transfer it immediately to him. 

5(6) A bequeaths Rs. 10,000 to trustees upon trust to purchase an annuity for B, 
who has attained his majority, and is otherwise competent to contract. B may claim 
the Bs. 10,000. 

6(c) A transfers certain property to B, and diraots him to sell or invest it for the 
henofit of C, who is competent to contract. C may elect to take the property in its 
original character. 


* (Notes). 

A 

N.B. —See also notes under S. 55, supra. 

Intention of—specifically executed.” 

(1) Right to specific execution. 

, (a) The-may bo defined as the right to enforce in c(|uity the specific 

execution of the intention of the settlor to the extent of the cestui que 
particular interest. ,Lewin, p. 8G4. B 

(6) Though others entitled may express a desire that the trust should be 
differently administered, jot, if such divergence from the donor’s 
intention would bo prejudicial or injurious to the right of any one 
cestui que trust, that ccstui qua ti ust may compel the trustees to act 
up strictly and literally to the line of duty proscribed. Deeth v. Hale, 
2 Moll. 317. C 

(c) “The intention of the testator is to bo considered.’ Godcfroi, p. 678. D 

(d) A trustee “ is to adhere to the terms of his trust, in all things, great and 

small, important and seemingly unimportant.” Birrcll, 22, E 

(e) “ Every person who accepts a trust is bound to execute it with fidelityt 

and with reasonable diligence.” 2 St. Eq. Jui. 918 , see, also, Charit¬ 
able Corporation v. Sutton, 2 Atk. 400. F 

(/) Trusts must bo fulfilled strictly .according to the directions. Craven v, 
Cioddoc/f, 20L.T.N.S. 638. 0 

(jj) Where, in view of the benefit of those who wore to take in succession, the 
testator had placed the property in the hands of the trustee, such in¬ 
tention ought not to be defeated by delivering over the property to the 
cestui que trust iov life, unless where, from the natuioof the' property, 
it was clear that the testator could not have intended to exclude the 
cestui que trust from possession of the property. Tuid v. Lister, 5 Madd. 
429. See, also, Blake v, Bunhury, 1 Ves. 194, • H 

(2) 8.12i Specific Relief Act. * 

According to-, specific performance of any contract may, m the discretion 

of the Coart, be enforced, when the act agreed to be done is in the 
performance, wholly or partly, of a tiust. Sec also the illustration to 
cl, (a) of the section. • I 
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i.—**Intention ot....8peciilcalIy executed **—{Contvnued). 

(8) Convepslon of Bpeoia! trait into simple trait- 

“ If thorc be only oneccstm que trust, or there bo several cesfuts qm trmtant and 
all of one mind (in each case sut Juris), the spocitic execution may be 
stayed, and the special trust will then acquire the character of a sim¬ 
ple trust.” Lewin, p. 864. J 

(4) One of levepal benefioiapiei can oompel sale. 

In the case of a trust for sale, even where one only of the beneficiaries desire a 
sale, when the rest of them prefer rotontiou of tho property as realty, 
the trustee can bo compelled to carry out the sale. Deeth v. Hale, 
2 Moll. 317. But see Marsden v. Kent, 5 C.U. 598. K 

(5) One of levepal beneficiapies cannot ppevent sale. 

(а) On a trust to sell property and divide tho proceeds among the beneficiaries, 

• one of the beneficiaries cannot by himself prevent the disposal of his 

* share. Holloioajj v. Badchjfe, 23 Beav. 163 , sec Btggs v. ISeacock, 22 
Oh. D, 284. L 

(б) But whore all the beneficiaries agree, they can put an end to tho trust and 

insist on the property remaining as realty, lie Cotton's Trustees, 19 
Oh. D, 624 ; see Dixon v. Oayfete, 17 Beav. 421. M 

(6) Trait fop sale—Accelepation of tpust—Consent of beneficiapies- 

(a) Whore a trust for sale, after tiio death of a certain person, is created, tho 

trustees cannot accelerate such trust, so as to bring the estate to sale 
during that person’s life, even with his consent, except where all tho 
boncfioiarics are sui jnt is and consent, heisharn v. Chawner, 4 K.L. 
J. 458. H 

c 

(b) This rule is so stnngont that a premature sale cannot be ordered even by 

tho Court. Bloflthw v. Laws, 2 Hare 40. 0 

(c) And tho more fact that ail tho benofioiavios may subsequently consent to a 

premature sale by trustees will be no ground for enforcing such sale 
on an unwilling purchaser. Re Head, 45 Ch. D. 310. P 

<7) Right of beneficiapies in pespect of legacies. 

Ill tho case of legacies devised upon trust for the purchase of annuities, the 
lcg.i>toes, the intended annuitants, may, if they bo sui juris, claim the 
legacies at once. Dawson v. Hearn, 1 B.L.M. 606. Q 

(8) Agpeement by benefioiapy not to intepfepe with tPust, effect of. 

An express undertaking by the ccstui que trust, not to seek to put an end to 
the special trust, cannot by itself preclude him from determining 
tho trust subsequently. Be Hale aiul Clarke, 55 L.J.N.S. Ch. 550 : 
34 W.R. 624 ; 55 L.T,N.S 151. R 

(9) Special tPust will ppoceed- 

— —till specific execution of the same is countormaiidud by tho cestm que trust 
' or the joint cestms que 0 ust. Bee Walter v. Maunde, 19 Vos. 429. 8 

(10) Extent and natupe of estatd to be conveyed. 

(a) A cestui que trust has no right to ask for a conveyance of a larger legal 

estate than he has equitable. Saunders v. Neville, 2 Yern. 428. T 

(b) Nor can he require the trustee to convey the trust estate piooc-moal at 

•' various times. Goodson v. Hllisson, 3 Buss. 583 (594). U 
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!.—•* lateatioa of....specificatfy executed”— {Concluded). 

(c) Nor can a trustee, like a mortgagee, be called upon to convey the estate 

by any description other than that by which the conveyance was 
made to himself. (Ibtd.)' Y 

(d) Nor can a trustee be called upon to execute a conveyance containing 

recitals which are inaccurate. Hartley v. Burton, 3 L.B. Oh. App. 
365. W 

(11) Co-trustee’s aocoants« sanction of. 

A trustee, in addition to his duty to rendee accounts, becomes liable himself 
for misrepresentation, if ho stands by and sanctions the rendering 
of improper accounts by a defaulting trustee. Horton v. Brocklehursi 
(No.> 2), 29 Beav. 604; see, also. Brazier v. Camp, 63 L.J.Q.B. 237. X 

(12) Right of beneficiary to accurate information. 

(a) A benefioiary is entitled to get accurate information regarding thii state 

of the trust'property, and to inspect tho accounts relating to it. 
Ottley V. Gilby, 8 Beav. 602. Y 

(b) Bo also a legatee. (Ibid.) Z 

(13) Suit by representatives of testator. 

The representatives of a testator, who created trusts for religious or charitable 
purposes, are competent to sue for tho enforcement of, or rectification 
of the abuses in, the trusts, oven though such representatives may 
not be personally interested in the same. 5 G. 700— 6 C. L.B. 58. X 

2.—”Right to transfer of possession.” 

(1) Beneficiary’s right to possession from trustee. 

(а) A trustee holding trust-lauds can be compelled to put the beneficiary in 

possession of them, and the trustee ejecting him will be liable to 
account to him for rents. Kaye v. Bowel, 1 Ves. Jur. 408 ; see Brown 
V. How, Barn 354. B 

(б) Where there is only one person interested in the trust and ho is sui jurtr, 

or whore there are several and they all happen to bo of one mind, the 
trustee may bo called on to stop the execution of tho trust, and at 
once transfer the legal estate to the beneficiary or the beneficiaries. 
Josselyn v. Josselyn, 9 Sim. 63; sec Sounder v. Vautier, 4 Beav, 115 ; 
see Ill. {a) to the section. G 

(2) Trustee and cestui que frirsf—wrongful withholding. 

(a) A trustee has no right to withhold the property, after demand of possession 

of the same by the cestm que trust entitled thereto. 18 M.L.J. 206. D 

(b) When bo thus wrongfully withholds, ho is m the position of a wrong-door, 

and, as such, cannot grant remission of rents to tenants. (Ibid.) E 

(3) Trustee refusing to transfer—Effect. 

(a) A trustee refusing to transfer possession at (he beneficiary’s request, and 

thus driving him to take proceedings for compelling him to do the 
same, will be liable to pay the costs of such proceedmgs. Jones v. 
Lewis, 1 Cox. 199. F 

(b) Unless there was reasonable ground for such refusal. Ooodson v. Ellisson, 

3 Buss. 583. " a 


32 
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CS.66 


2.—Right to transfer of possession *’— (Continued). 

(c) Or ho acted bona fide under the advice of counsel. Angier v. Stannard, 3 

M. and K. 556; Scott v. Milne, 25 Ch. D. 710 ; Be Beddoe, (1893) 1 
Ch. 547. H 

(d) In Waffs v. Turner (1 B. and M. 634), the trustee has been made to pay 

costs, though the cesfui que trust, instead of filing a bill, might have 
enforced a conveyance by the summary process of a petition, I 

(4) Delay by trustee in the assignment of legal estate—Costs of suit and conveyance. 

Where there is no arouse wliatever for the delay in the execution of a deed by 
a trustee, which he is bound to execute, and the trustee has been, 
through his own negligence and obstinacy, though through no actual 
misconduct) further than the delay he has shown lu doing what he is 
bound to do), brought into Court, the trustee will, though his position 

, may undoubtedly bo a thankless one, bo made to pay the costs of the 

* suit, though, however, he will got his costs of, and attending, the 
conveyance. 11 0. 628. J 

(5) Improvident beneficiaries not disentitled to payment. 

A beneficiary is not disentitled to payment, merely bocauso he may bo impro¬ 
vident , trustees withholding payment from a cestui que trust, who is 
a sui juris, on this ground, will have to pay the costs of the suit to en¬ 
force payment. De Burgh v. M’ClmtocIc, 11 L.B. Ir. 220. K 

(6) Costs to be discharged out of estate. 

The costs which a trustee incurs as regards conveyance must be paid by the 
cestui que trust, or, which is the same thing, must bo discharged out 
of the trust-estate. Lewin, p. 864. L 

(7) Inquiries by trustees. 

In a conveyance and transfer by a trustee by order of a cestui que trust, the 
trustee must enquire whether the title of the cestui que trust is com¬ 
plete. Qoodson v. Ellisson, 3 Russ. 583. M 

( 8 ) Beneficiary to make out exclusive right to possession. 

A trustee may insist upon its being clearly made out that the parson seeking 
for transfer of possession from him has the exclusive right thereto as 
cestwi que trust. Holford v. Fhipps, 3 Beav. 434 ; EtcJiells y. William¬ 
son, W.N. 1869, p. 61. N 

(9) Possession in case of several beneficiaries- Discretion of Court. 

Where there are several beneficiaries, none of whom is entitled to exclusive 
possession, the decision as to whether the trustee or beneficiaries 
should have possession rests in the disciotion of the Court. Pugh v. 
Wanghad, 12 Beav. 517. 0 

(10) Series of equitable interests- 

(a) “ In general, in the simple trust, there arc no intermediate steps of the 
’^equitable interests, so that, if A be tiustoe for B, who is trustee for C, 
A holds in trust, for C, and must convey the estate as C directs ” 
Head v. Lord Teynham, 1 Cox. 57 , see Lewin, p. 862. P 

(5) “ But if any special confidence or discretionary power be reposed in B, 
which requires him to have the legal estate, he may then call upon 
the original trustee to execute a transfer to himself.” Wetherell v. 
Wilson, 1 Keen 86. Q 
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2.—** Right to transfer of possession "—{Continued). • 

(11) Cestui que trust’s right to hold property absolutely. 

(rt) The right of beneficiaries, who attain the age of twenty-ono, to enter upon 
the absolute use and enjoyment of the property given to them by will, 
must always bo upheld, notwithstanding any directions by the testa¬ 
tor to the effect that they are not to enjoy it until a later ago. Oos- 
ling V. Gosling, Johns 265; see, also, Bubb v. Padwick, 13 Oh. D. 
617. R 

(6) If the cestui que trust has an absolute «nd indefeasible interest in the trust 
property, he is not bound to wait until Ihe time fiiced by the author 
of the trust. See Agnew, at p. 271. 8 

(c) But it is otherwise, if the intermediate estate does not go to the same bene¬ 

ficiary. Be Colyian, Henry v. Strong, 39 Ch. D. 443 (but see Kears- 
ley V. Woodcock, 3 Ha. 185); see Underhill, p. 297. ^ T 

(d) Where a fund is given on trust to accumulate until the beneficiary reaches 

a certain age beyond majority, he gets the right, as soon as he attains 
majority, to claim that the fund should be paid over to him as the 
person exclusively entitled thereto. Magrath v. Morehead, L.R. 12 
Eq. 491. U 

(12) Beneficiapy not estopped by taking portion of relief. 

The mere fact that a beneficiary,* aware of a breach of trust, chooses to take 
from the trustee a portion only of the relief that the beneficiary is 
entitled to, does not, by itself, deprive him of tho right to obtain the 
further reliefs as well. In i e Cross, 20 Ch. D. 109. Y 

(13) Honey gi¥en to be laid out in land to be conveyed, or land to be sold, and * 
proceeds paid to A—Election. 

“ Where money is given to be laid out in land, to bo convoyed to A, though 
there is no gift of the money to him, yet m equity it is his, and ho 
may elect to have it laid out; on tho other hand, where land is given 
upon trust to sell, and pay the proceeds to A, though no interest in 
tho land is expressly given to him, in equity, ho is the owner, and 
the trustee must convey as he shall direct. if there are other purposes 
for which it is sold, still he is entitled to the surplus of the price, as the 
equitable owner subject to those purposes , and if he provides for them, 
ho may keep the estate unsold.” Pearson v. Lane, 17 Ves. 101. W 

(14) Trustees for appointees. 

Trustees, holding a fund on such trusts as a person, by an instrument to be 
executed in a particular manner, may appoint, must of course bo 
careful, in transferring it to the appointees, to see that each and every 
formality attending the power has been duly observed. Hopkins v. 
Myalls 2 B. and M. 86. X 

(15) Mortgagee of all beneficial interest. 

.(a) A mortgagee of an only beneficiary, or, what comes to the same thing, of 
the several beneficial interests off all the beneficiaries, cannot put an 
end to a trust (say, for sale), and demand a conveyance of the legal 
estate from the trustees, so long as any equity of redemption is in 
existence (i.e., to say until sale or foreclosure). Underhill, p. 300. Y 

(b) No doubt when he has obtained a decree for absolute foreclosuse, he could 
put an end to the trust, (ibid.); Copper v. AlUn, 4 Ch. P. 802. % 
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' 2.-^** Right to transfer of possession {Concluded). 

(16) Adverse possession—Cause of action—Trustee and cestui que fnrsf—Limita* 
tion. 

(a) When property ib placed in the hands of another by way of trust, no cause 

of action arises to the owner, until there has been a demand by the 
owner for the restoration of the property, and a refusal by the trustee 
to give up the property. 3 B.L.R. Ao. 409. A 

(b) The period of limitation begins to run from the date of such refusal or 

distinct assertion adverse right, and not from the date the trustee 
enters into possession. {Ibid.) B 

(17) Propcpty dedicated to idol—Rights of heirs. 

Where a Hindu widow dedicated property by deed to the worship of an idol, 
and the property was given to trustees in trust, after the death of the 
' widow, to permit the male heirs of her late husband to receive the 

rents, held, that such heirs were entitled to actual possession and to 
the rents and profits of the estate, provided they devoted it according 
to the provisions of the deed to the worship of the idol. 3 B.L.B.O.C. 
92. C 

(18) Opinion of majority of henefleiaries prevails. 

Where a question of trust management has been fairly coosidered by all the 
Uralars of a Malabar Devesam, so that each has an opportunity to 
let his views be known before a decision is passed, the opinion of the 
majority is binding on the minority, if it be arrived at in the fair 
exercise of the discretionary powers committed to them. 6 M. 270. D 

(19) Trustee, whether can insist on obtaining release. 

A trustee cannot insist on obtaining a release as a condition precedent to his 
delivering the trust property to the beneficiary. So he will be mulcted 
in costs even though he bona fide behoved that he had such right. 13 
M.L.J. 20G (208). E 

(20) Suit by two out of eleven beneficiaries for possession—Maintainability. 

See 23 M. 239. P 

(21) Decree against transferee. 

Devise of taluka to certain persons in succession for life and remainder in fee— 
Grant by Crown to a life-tenant of an absolute estate—Declaration of 
trust by grantee in favour of surviving devisee—Transfer by gift by 
grantee in breach of trust—Attachment of part of taluka in execution 
of money-decree against grantee and transferee—Objection to attach¬ 
ment by heir of remainderman—Trust—Escheat—Property not 
saleable in execution of decree against transferee. Oudh S.C. 224. G 

J,—“ When property — marriage. ” 

t 

Restraint on anticipation. 

(o) By no device whatever can the-bo evaded. See Stanley v. Stanley, 

7 Ch. D. 589. H 

{b) Tho reason for this is the peculiar nature of the trust. See Agnew at p. 272. I 

(c) It is‘intended as a provision for the wife, and the object would be defeated, 
if the wife could obtain possession of the principal. {Und.) J 
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3.~‘* When property—marriage "—(Cowhukd). ' 

(d) Where consols had been bequeathed on trust for providing a hfe-annuity to 

a lady, to be held for her separate use without power of anticipation, 
but, the lady was unmarried, and the restraint on anticipation was of 
no eflect, she was hold to possess the right of at once compelling the 
transfer of the consols to her own name. Re Bmon, 27 Bcav. 324. K 

(e) But if there is a gift to the lady and her tsstie, she being not thoonly person 

bonohcially interested, will not be entitled to demand the capital. 
Wise V. Pyper, 13 Ch. D. 848. , L 

(/) Where a fund is vested in trustees in trust for a wife for her separate use, 
with remainder on such trusts as she may by will appoint, and she by 
willrgives legacies, and disposes of the residue and appoints executors, 
the original trustees are bound to transfer the fund to the executors to 
be administered by thorn. Re Philrrick’s Trust, 13 W.R. .570 ; Hayrr 
V. Outley, 14 L.R. Eq. 1 (Ibid.) * H 

4. —••HI. (a). ” 

Josselyn v. Josselyn, 9 Sim. C3 (noted supia) forms the basis of this illustration.N 

5. —^'IIL (*)." 

Re Drmm, 27 Beav. 324 (noted supra) forms the basis of this illustration. Q 

6. —**IU. (c).” 

Contra, Hollmvay v. Radcltffc, 23 Beav. 103 (noted supra). P 


87. The beneficiary has a right, as against the trustee and all 
^ ^ persons claiming under him with notice of the 

and take copies of trust, to inspect and take copies of the instrument 
acccn^s*&c trust, the documents of title relating solely to 

the trust-property, the accounts of the trust-pro¬ 
perty, and the vouchers (if any) by which they are supported, and 
the cases submitted and opinions taken by the trustee for his guid¬ 
ance in the discharge of his duty. 


(Notes). 

I.—**Right to inspect — accounts, etc.*’ 

(1) Right of beneficiary to inspect and take copies- 

(a) It IS open to the beneficiaries to demand, at all reasonable times, inspec¬ 

tion of documents relating to the trust. Re Cnwin, L.R. 31 Ch. D. 179; 
Wynne v. Hunberstem, 27 Beav. 421. Q 

(b) And, at their own expense, to obtain copies of the same. Kx parte Holds- 

worth, 4 Bing. N.&. 366. R 

(2) Expense of copy not to be charged on trust funds. 

The expense of supplying the beneficiary with a copy of the accounts cannot 
be charged on the trust funds. Ottley v. Gilbif, 8 Beav.h02. 8 

(3) When does right to inspect come into existence. * 

(a) But the right of cestui que trust to inspect does not come into existence, 

until the relation of trustee and cestui que trust has been established 
to the Court’s satisfaction. Wynne v Hunberston, 27 Beav. 421. T 

(b) For, as long as the claim is disputed, the would-be cestui que trust v con¬ 

sidered only as a stranger. (Ibtd.) y 
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/.—Right to inspect — accounts, etc.’*~~(Contimued). 

(c) If the relation of trustee and cestui que trust has been established, all cases 
submitted and opinions taken by the trustee, for his guidance, in the 
discharge of his duty, and not for the purpose of his own dofeiioo, in 
any litigation against hunscR, must be produced to the cestui gue 
trust. Wynne v. Ilunberstcm, 27 Beav. 421. ^ 

(4) Inspection directly or through solioitors. 

A trustee must permit the inspection of accounts and vouchers by the bonefi- 
ciary^ direotlf or even through his solicitors. Kemp v. Bum, 4 Giff. 
348; OttUy v. Gilby, 8 Beav. 602. W 

(5) Truetee to keep himself ready with accounts. 

(a) As an incident to the beneficial enjoyment, the cestui gue trust is entitled 

to call on the trustee to give accurate information as to the state of 
' the trust property. Spring v. DasJmood, 2 GiS. 521. X 

(b) It is the essential duty of every person liable to render accounts, whether as 

a mere agent or receiver or executor or as trustee, to always keep 
himself ready with such accounts. Penrse v. Green, 1J. and W. 135.Y 

(6) Right of legatee. 

(a) A legatee is a guasi cestui que trust. OttUy v. Oilhy, 8 Beav. 602. Z 

(5) Hence, ho has a right to hove a satisfactory explanation of the trust pro¬ 

perty and a right to inspect the accounts. {Ibid.) A 

(c) But ho IS not entitled to ask for a copy of the accounts at the expense of 

the estate. Ottley v. Qilby, supra. B 

(7) Title-deeds, custody of. 

(n) The title-deeds of an estate do not form a part of the usufructuary enjoy¬ 
ment. Lewiu, p. 8,53. C 

(6) The trustees have a right to the custody of the instrument creating the 

trust, and of all muniments of title relating to the trust property. 
Meux V. Bell, 1 Hare 95. D 

(c) Trustees must have the documents relating to the trust with them, for 

they are in duty bound to maintain and defend all suits necessary for 
protecting and preserving the trust estate, e.g., rent-suits. Goode \. 
Burton, 11 Jur. 851. B 

(d) Where, on a person vesting an estate in trustees upon particular trusts, one 

of which being to receive the rents and pay them over to the settlor 
for life, the deeds are delivered into the posse.ssion of those trustees, 
they have a right to the custody of them for the benefit of all parties 
interested. Gamer v. Hannyngton, 22 Beav. 630, F 

(8) Trustees may sue for custody of title-deeds. 

{a) Since trustees arc entitled to have possession of the title-deeds, they may 
institute proceedings to have them delivered up. Smith v. Willis, 
Tay, 159. 6 

(b) If the legal estate? whether of freeholds, copyholds, or leaseholds, is vested 

in a trustee or executor, in trust for the cestui que trust entitled 
absolutely m possession (and not for certain individuals entitled in 
succei-sion), the cestuis gue trust (if they are infants, their guardians) 
have right to institute proceedings for getting the custody of the deeds. 
See Lewiu, p. 884. B 
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/. — " Right to inspect... .accounts, etc. (Concluded). 

(9) Title-deeds not with trustee -Effect. 

There being a trust to perform, if thcv trustees willingly permit the title-deeds 
relating to trust-estate to get out of their possession, they will be 
guilty of a breach of their duty. Meux v, Bell, 1 Hare 95. I 

* (10) Trustee improperly handing over deeds—Effect. 

If a trustee improperly hands over or lends the deeds to the settlor, under 
circumstances showing a case of gross negligence amounting to fraud, 
and the settlor began to deal with the'estate ai,s an absolute owner, the 
trustee may be made responsible for the consequences. Evans v. 
Btcknell, 6 Ves. 174 (190). J 

(11) Cestui que trust for life permitted to keep deeds with him—Effect. 

Lt d, cestm que trust for life is permitted to keep the title-deeds with him^he 
may mortgage or transfer the trust-estate for valuable consideration, 
without notice, and thus injure the interests of the remainderman. 
See Agnew, p. 212. K 

(12) Tenant for life—Custody of deeds. 

(а) However, the legal tenant for life of freeholds is entitled to the custody of 

the deeds. Be Beddoe, (1893) 1 Gh. 557. L 

• 

(б) But this is not the case where he has been guilty of misconduct, so that the 

safety of the title-deeds is endangered, or where the rights of others 
intervene and it becomes expedient for the Court to lake charge of the 
deeds to carry out the administration of the property. Allwood 
Haywood, 1 H. and G. 745 , Games v. llannyngfon, 22 Beav. 627. M 

(c) Since equity follows law, the Court will not deprive the tenant for life of 

the deeds in his possession, in the absence of special trusts requiring 
the possession of the deeds by the trustees. Taylor v, Squirrotv, 4 Clift. 
703 ; 9 Jur. N.S. 1226. N 

(d) If a tenant for life m equity is not the settlor, ho cannot, by suppressing 

the settlement, make a title to the fee simple. So, the Court can 
order the deeds to be delivered to him. Langdale v Jh iggs, 8 Do G. 
M. and G. 391. ^ 0 

(e) This IS done subject to the right of the remainderman to production and 

inspection to a reasonable degree. Davis v. Dysarl, 20 Bcav 405. P 

(f) The Court will require him not to part with them without the trustees’ 

consent. It will also require him to produce them, on all reason¬ 
able occasions, to the trustees. Be BurKby’s Settled Estates, 42 Ch. 
D. 621. Q 

(g) Generally an equitable tenant for life, lot into possession by Court, will be 

given the custody of titlo-doods in a proper case. Be Wyther, (1893) 2 
Ch. 369. • R 

(13) Long residence abroad- Effect. * 

(а) The fact of long residence abroad, of a tenant for life, is no reason for order¬ 

ing the deeds into Court. Leather v. Leather, 5 C.D. 221. S 

(б) It is otherwise if ho had, on a previous occasion, taken the deeds abroad, 

apparently for evading the jurisdiction. Jennes v. Morns, 1 Ch. B03. T 
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I.—**Right to inspect — accounts, etc."— (Concluded). 

(14) Probability of shoving deeds to adverse claimants. 

The probability of a tenant for li^fe showing the deeds to claimants adverse to 
those in remainder is no reason for depriving him of the title-deeds. 
Leather v. Leather, supra. U 

(15) Mortgagees of life-estate—Custody of deeds. 

Mortgagees of the life-estate have a right to insist on the retention of the 
deeds by trustees. Be Neiven, (1894) 2 Ch. 297. Y 

(16) Joint owners, rights of. 

(a) When one of the persons interested obtains deeds relating to two or more 
, portions of an estate, or to an estate held by tenants in common, the 

others are not entitled to obtain them from him. Buckhurst’s case, 
1 Co. Rep. 100; Wright v. Bobcthani, 33 C.D. 108. W 

‘ (b) The reason foi the above is that no one can show a better title to have them 

than he has. (Ibid ) X 

(c) If trustees commit the documents of title to one among themselves and 

allow him to receive the income, their conduct can bo justified. 
Cottam V. Eastern Bailtmy Co., 13. and H. 247. Y 

(d) The reason for the same is that the deeds relating to the trust must be held 

by some one trustee and not by all trustees, unless they are deposited 
with bankers or placed *ln a box secured by a number of different locks, 
of which each trustee should hold one of the keys, and negligence can¬ 
not be imputed to trustees for not taking such precautions as these. 
See Agnew, p. 272 (Ibid.) Z 

(e) When the documents are given as security for money, possession by one of 

the same is no implied authority, from the co-trustoo, to him who 
holds them, to receive the principal amount secured. (Ibid.) A 

(17) Hindu law — Karta—Managing member—Liability to account. 

A managing member of a joint Hindu family is bound to render an account 
of his management to his co-sharers, and he is liable to a suit if he 
refuses to do so. And such suit will he, even if the parties smng 
were minors during the period lor which the account is asked. 5 
B.L.R. 347 (P.B ). B 


88. The beneficiary, if conifietent to contract, may transfer his 
Right to transfer interest ^ but subjcct to the law for the time being 
in force as to the circumstances and extent in and 


beneficial interest. 


to which he may dispose of such interest ^: 


Provided that, when proiierty is transferred or bequeathed for 
the benefit of a married woman, so that she shall not have power 
to deprive lierself of her beneficial interest, nothing m this section 
shall authorize her to transfer such interest during her marriage. 


(Motes). 


Scope of sectioB. 

• ** The (Section speaks only of purchasers.” 


Griffith’s Trusts Act, p. 116. 


C 
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i.—••Beneficiary .... transfer his Interest. ” • 

(1) Assignability of an equitable intepest—General rule. 

Generally an equitable interest in a beiieiiciary is assignable, even when it 
amounts to nothing more than a mere possibility. Courthopo v. iic;/- 
man, Cart. 25 ; Goring v. Jhclcerstaff, 1 Ch. Ca. 8. D 

(2) Beneficiary competent to contract. 

A boneficiiuy, who is competent to contract, may alien.ilc his interest m the 
trust-property. Lord Cornbury v. MMleton, 1 Ch. C.i. 2il. E 

(3) Alienation with or without intervention of trustee * 

The light of a beneficiary to a’ienato his interest nny bo exercised by him, 
with OP without the intervention rf a trustee. I'Inhps v. lirydges, 
3 Ves. 127. p 

(1) Right of beneficiary’s assignee to sue trustee directly . 

(а) Any assignee of the interests of a beneficiary may call on the trustee to 

clothe the equitable interest with the leg.il estate. Goodion v. Elhson, 

2 Buss. 58.J. G 

(б) On the trustee refusing to do so, he may get such inteicst in the trust 

proper ty conveyed to him by himself smug the trustee, if necessary, 
without even making his assignor, the beneficiary, a party to the suit. 
(Tbui.) . H 

(5) Right to sue trustee for breach, inalienable. 

A mere right of suing the trustee for his breach of the trust cannot bo so 
assigned as to render the assignee competent to institute the suit by 
himself. Ihll v Boyle, 4 L.R. Bq. 260, but, see, lie Park Gale 
migon Co , 17 Ch D. (C A.) 234. I 

(ti) Restriction against alienation. 

A goiicial-, being in contravention of the policy of the law, will not operate 

to prevent the ceUni gm truU from parting with his iiitorcst, Snowdon 
V. Dales,, C Siiii. 521. J 

(7) Married woman under coverture. 

A-cannot, as a beneficiary, make a valid assignment of her intoiosl in the 

trust. Eller, 11 Eq. 409. K 

( 8 ) Conveyance, how effected -Person other than European British subjects. 

In the case of persons, other than European British subjects, a conveyance, by 
the ccstm qne t) ml, of his interest, may be made by word of mouth. 
See Agnew, p. 274. L 

(9) Conveyance, how effected—European British subjects. 

(a) Prior to the passing of the Statute of Frauds, the transfer of an equitable 

loterest might have been made orally Lewin, 11th Ed., p. 869. M 

(b) According to S. 9, Statute of Frauds, “all grants and assignments of any 

trust or confldenco are required to bo in writing, signed 4)y the party 
granting or assigning the same, or else^are utterly void.” {Tbid.) R 

(c) “ This is still in force, at least in the Presidency towns, so far as regards 

European British subjects.” Agnew, p. 274. 0 

(d) “ A writing is all that is necessary, but it is the praetioo to employ the 

same species of lustramcnt and the same form of words i n the transfer 
of equitable as of legal estates.” Lewm, p. 869. * p 

33 ■ • 
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‘ " Beneficiary — transfer his Interest "—{Concluded). 

(10) Precautions which purchaser should never dispense with. 

{o) A purchaser of a i equitable iiiterebt m choses in action " should make 
enquiries of the trustee or debtor, whether the equity or claim of the 
veadqr has been made the subject of any prior incumbrance.” Lewin, 
nth ild., p 885, Q 

(b) “Upon the execution of the assignment, the purchaser should himself give 
notice of his own equitable title to the trustee or debtor, by means of 
which he will gain precedence of all prior incumbrancers who have 
not been equally diligcni, and will prevent the postponement of hiiii- 
.solf to subsequent incumbrancers more diligent than himself; and of 
course the trusloe or debtor will bo personally responsible, if, after 
such notice he paits with the fund to any person not having a prior 
claim.” Hodfjer v. Hodger, 2 Keen 704 , Lowm, p. 88i5 R 

2.—” But subject... Interest. ” 

(1) Assignee taking subject to all equities. 

{a) The assignee of the interest of a ccbtui gne tiust “ is b aitid by all equities 
aJTect’iig it. ” Lcwiii, p. 871. S 

(Zi) This might be more accuiatcly cxpre&tcd by stating that the owner of an 
equity by assignii.r-nt bound by all rquitios aliooting th.it which is 
assigned. {Ibid.) T 

(r) " The rule docs not mean that the assigocc of an equity shall be bound by 
.ill the equities affecting the assignor, as between him and previous 
purchasers or mcumbiancors under the assignor, but only by such .is 
alTect the assignor as between himself or his debtor and any porious 
not claiming under himsoU The assignor can indismitab’y only give 
what he himself has, but as between two persons claim ug thiough 
him, a conIhct ot right may well arise ” Lcvvin, p. 872. U 

(</)■ 1’ho assignee in general has use of the rights ot asngnoi only, whether the 
latter be a trustee i.r other qualified owner, fi Idom II.C.R.O G 5<J.¥ 
(r) Wheie a puiehasor of an estate for v.iluc takes with notiee, actual oi con¬ 
structive, he Is bound by such tiust to the same extent and m the 
same manner as the person from whom he puichascd. {Ibul) W 

(2) Transfer of greater right. 

No one can transfer to another a greii*er right than he possesses. JuUmian'i, 

. Digest, 17, 50, 54. X 

(3) Assignee bound by state of accounts at time of assignment. 

On a creditor transferring hi^ debt to a person, who has no notice that p.irt of 
it has been discharge!, the latter is bound by the state of the accounts 
at the tune of the a'signment, Ord v. White, 3 Bcav. 357. Y 

(i) Trustee indebted to trust—Assignee bound by debt. 

On it trustee, who has a bouoficial mtorest and is also indebted to the trust, 
assigning his ^tcrest to a stranger, the assignee is bound by the debt. 
In 1 e Knafman, 18 Cb. D. 300. Z 

(5) Asi^gnee liable to equities arising from actual payments. 

An assignee is not only liable to equities arising from a set-off, but also to 
those arising from actual payments. Cnoendish v. Geaves, 24 Beav. 
163. A 


% 
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2.—** Bat subject — interest ’ '—(Concluded). • 

(6) Liabilities of assignee to equities subsequently attaching. 

The assiguoo of the interest of a cesUii que Uust “ may even be liable to equi¬ 
ties subsequently attaching.” Agoew, p. 274. B 

(7) Equitable mortgage—Transfer. 

On a person, lalving an equitable mortgage with notice of a prior charge, trans¬ 
ferring his mortgage to another having no notice of the prior charge, 
the latter will bo bound by equity with which the former was affected. 
Fold V. White, 16 Beav. 120. • C 

(R) Equitable interest obtained by fraud—Transfer. 

¥ 

Where X mortgages or sells an equitable interest to a certain person, such 
mortgage or sale being fraudulently obtained, and the Latter transfers 
it to a third poison, that third person, whether he has notice <jf the 
fraud or not, takes it subject to X’.s equity to have the moitgage or 
s.xlo set .iside. Bauiaid v. Iluntct, 2 Jur. N.S. 1215. D 


(!)) Legacy making good loss. 

Where an executor assigns his reversionary legacy, and is subsequently eh.irgcd 
with .1 devaitntit, the legacy must make good the loss occasioned 
thereby. Motiisv. Lu'ieie, 1 Y and C.C.C. .'ISO. E 


(10) Set-off as affecting assignee. 

The assignee of the interest of a calm que bust “ takes subject to .any right of 
set-ofi which may exist.” See Agnew, p. 274. p 


(II) Mutual demands to be in respect of same rights. 

(a) 'I’ho c<iuity jurisdiction in respect of set-off is mainly, if not entirely, con¬ 
fined to eases where one or both of tlie cross demands is or are of an 
equitable kind. Lewin, 11th Ed., p. 875. 0 

(h) No sct-olT is allowed, oven in equity, when the mutual demands are between 
the parties in different rights. 

E. ij.—“ If A give a legacy to B, and appoint C Ins executor, or executor and# 
residuary legatee, B may sue C for the legacy, and C cannot set off a 
debt owing by B to C not as executor, liut m G’s own right.” 
Whitalcct v. Rush, Ant. 407 ; see Agnew, p. 275. H 


(12) Benamidar—Beneficial owner—Purchaser’s liability. 

Where there is a person in possession of an estate other than the nominal 
owner, i.e., the person in whose name the title-deed is, a purchaser, 
although he may be a purchaser for value, is bound to inquire what is 
the nature of his possession. If he docs not think fit to do so, he 
takes subject to the rights of the person in possession. 22 W.R. 8; 
see, also, 0 Bom. H.C.R.O.C 59. I 


General. 


(1) Notice to trustee. 

(a) Notices should be given to the trustees themselves. See Lowin, p. 893. J 

(b) As between assignor and assignee, no notice to the trustee is necessary for 

the completion of an assignment. Bum v. Carvalho, i M. and Or. 

702. * K 
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> General— (Conii»M«d). 

(c) Nor IS it required for rendering the assignment by the beneficiary effectual 

as against subsequent volunteers. Justice v. Wytvne, lii Ir. Ch. Rep. 
289. h 

(d) Nor is it required, even when the assignment is voluntary. Donaldson v. 

Donaldson, Kay 711. M 

(e) The assignee from the beneficiary must give notice of the assignment to 

the trustee, if the assignee is to claim priority over the subsequent 
transfois by the bonoficiaty. Dearie v. Hall, 3 Russ. 1; A.I>. 1823. N 

(/) In the absence of a notice, to the tru'^toe, of a prior charge created by the 
beneficiary, a purchase by the trustee himself from the beneficiary 
wil< prevail over tho charge PhippH v. Lovegioiv, IG Eq. 80. 0 

( 2 ) Notice given to one of Beveral co-trustees. 

(rt) A-IS ^sufficient as against all subsequent oiicuinlirancers, during that 

trustee’s hfe-limo. Lewin, p. 888. P 

(6) But this may not bo of use after the death of that trustee. Duncombe, 
(1893) A.C. 369. Q 

(3) Notice to trustees’ solicitors. 

Where notice is given to trustees’ solicitors, it will bo of no avail, unless the 
solicitors are by express or implied authority permitted to receive it. 
Saffrom Walden, Second Benciit Building Sodcty v. Rayner, 14 Ch.D. 
(C.A.) 406. R 

(4) Active and passive trustee—No difference. 

Law makes no difference between an active and a passive trustee. So if notice 
to one trustee is enough, it may be given to the person who is not the 
active trustee. Smith v. Smith, 2 Ci. and M. 233. S 

(5) Assignor’s assignee one of trustees—Effect. 

(a) The rule requiring notice is not only to prevent the trustee from parting 

1 witli the fund, but is also and more especially for enabling future pur- 

chasers to ascertain prior incumbrances. So, if the assignor (the party 
beneficially interested) is one of the trustees, the notice which ho lias 
IS not enough, as it is so stiongly his interest to suppress the assign¬ 
ment. Lloyd's Bank v. Peaison, (1901) 1 Ch. 8G5. T 

(b) Not so, if the assignee be ene of the trustees The notice ho has is suifu 

cient. Browne v. Savage, 4 Drew. 035 U 

(6) Notice to all trustees—All die—Later incumbrancer’s notice to new trustee. 

(rt) Where notice is given to any of the trustees, and all of them dio, a second 
incumbrancer giving notice to the succeeding trustees gains priority, 
Phipps V. havegrove, 16 L.R. Eq. 80 y 

# 

(6) But in re Wasdale, (1899) 1 Ch. 1G3, it has boon held that the priority 
gamed by the Sending of notice to all the trustee i will not be lost on 
aooount of the subsequent changes in the trusteeship. W 

(7) Notices given simultaneously. 

When notices are given simultaneously, incumbrances rank according to their 
* r^peotive dates. Calisher v. Forbes, 7 L R. Ch. App. 109. X 
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Act II of 1882 (INDIAN TRUSTS ACT). 


Qenernl—(Concluded). • 

(8) Tpust fond consists of shares of company. 

(а) If-, the notice may be served on the Secretary. Kx parte Strtght, Mont. 

502. Y 

(б) Notice to a director and the aptuary, held suflicient. Mx pat te IK«f/rms, 

1 Mon. and Ayr. 689. Z 

(c) Notice to a Board of Directors, held sufficient. Re AqraBank, 3 L.O. Ch. 
App. .555. A 

(9) Fund being in Court—Stop-order. " • 

(fl) In the case of a fund in Court, the person, who first gets a stop-order to re- 
straanthe transfer of the fund, will have pnoiity. Gieening v. Bcckford 
5 Sim. 195. ’ B 

(ft) But ail incumbrancer getting the first stop-order will not have prorit) 
over another, who has given regular notice to the repiosontati\e of the 
trust before the payment of mone> into Court. Jahcsey v. Hauiinq, 
23 Bcav. 141. C 

(c) Nor will he got priority over a prior incumbrancoi, of whose incumbmnce 

he had notice while he made his advance. Be Holviee, 29 Ch. 1). 
(C.A ) 786. D 

(d) But notice of prior incumbrance acquired after advance was made, but 

before the stop-order is received, will not affect the right to prioiitv. 
Mutual Jnfe Ansuiance Siviety v Latufley, 32 Ob. D. 460, E 

(r) [f money is paid into Court by the trustees, notice may still be served on 
the trustee; but the right course will be to got a step-order. Mutual 
Life AsMiance Co. v. Lntujley, 26 Ch. D. 086. p 

(10) Case where there is no trustee. 

Where, at the time of the stock, there is no express tmstce, notice should be 
served on the bank where the stock is standing or other holder. Etty 
V. Bridges, 2 Y. and C.C.C. 486. Q 

(11) Constructive notice through solicitor. 

A person will have to be imputed with constructive notice of a trust known tef 
his solicitor, even whore the Litter has been guilty of certain frauds 
in respect of the trus*". Bonrsnt v. Savage, 2 Kq 134. H 

(12) Solicitor’s position as creditor under insolvency, no notice of such insolvency. 

The mere fact that a solicitor to cci tain trustees happened to be also a creditor 
under an insolvency was not sufficient to impute notice of the insol¬ 
vency to the trustee. Brmn's Tt usts, Ij E. 5 Eq 88. I 

(13) Notice necessary to raise constructive trust in third party. 

What would constitute constructive notice to an actual trustee may not bo 
sufficient for the purpose of raising a constructive trust in a third 
p.arty, Williams v. Williams, 17Ch. D. 437. J 

(14) Qul prior est tempore potior est /ure—General rule. • 

“As bitween persons having only equitably interests, if their equities are in 
all other respects equal, priority of time gives the better equity.” 
Lewin, p. 899. K 

(15) Testamentary disposition. 

Equitable interests in lands are transmissible by devise. Cornbury v. Middleton^ 
1 Ch. Ga. 211. * 1« 
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Aci II of 1882 (INDIAN TETTSTS ACT). 


' 59. Where no trustees are appointed, or all the trustees die, 

Right to sue for disclaim, or are discharged, or where, for any 
execution of trust 1. Q^lier reason, the execution of a trust by the 

trustee is or becomes impracticable, the beneficiary may institute a 
suit for the execution of the trust, and the trust shall, so far as 
may be possible,, be executed by the Court until the appointment 
of a trustee or new trustee. 


(Notes). 

“ Right to sue for execution of trust. ” 


(1) The maxim ‘ equity never wants a trustee ’ 

The Court of Equity never wants a trustee, and whenever there is no trustee 
*' to execute a tiust, the Court will regard as trustee the person in 

whom the leg<il ost.ato is vested or the legal representative. Snlistbiiry 
V. liagot, 2 Swaiist. G08. M 

(2) Trust not to fail for want of trustee. 

A trust property created, cither by the author’s declaiation or by implication 
of law, will not be allowed tn fail for want of a trustee. v. 

Baylnr, 10 Ir. R. Pii. 5'1. N 

(S) Trustee dying during testator's life'time, etc —Effect. 

(rt) Where property is boquo.xtlied to ti n .tees on certain trusts, and the 
trustees die iii the testator’s )ifo-tiiiie, the trust is not defeated. 
Mogfjiulge v. Thaclirell, 8 IJ.C.C. r)2,s. 0 

{b) So also if the trustees disclaim. Dm Lhouv Bitch house, V.C, of Eng. 

20 Dec. 1844. P 

(c) So also if the trustees are lucapablo of taking. Smlexj v. Clockiiiaker's 

Company, 1 B.C.C. 81. Q 

(d) Bo also if the trustees fail from any other cause Attorney-Oenernl v. 

Sieplwns, 3 ^I. and K. .347. R 

(e) So also if the testator, directing a sale of his lands for certain purpo.ses, 

omits to name a person to sell. PiU v. Pelham, Preom, 134. S 

(f) “ It IS a general rule that, whenever the intention of the settlor can bo 

clearly collected, and there is no want of oonsidoration, tho Court 
will follow the estate into the hands of tho legal owner, not being a 
purchaser for \alue wchou’, notice, and compel him to give effect to 
the trust by the execution of the proper assurance.” Lowm, 11th Ed., 
p. 1048. X 

(4) Trustee bound to execute not permitted to use discretion. 

Where the power given is one which it is tho duty of the party to execute— 
made his duty by tho requisition of the will—, asja trustee for the exer¬ 
cise of the power, he will not be given the disorotion whether to exer- 
‘ oise it or not, and tho Court will not permit his negligonoc, accidents, 
or other circurpjitances to disappoint tho interests of those for whose 
benefit he is called upon to execute it. Bmvm v. Tltqgs, 8 Ves. 674. U 

(5) Execution of trust, suit for. 

On the failure of the trustee, it is competent for tho cestui que trust to insti- 
tute a suit for executing the trust, and the trust will be executed by 
the Court till the appointment of trustsea. See Agnew, p. 282. Y 
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I.~" Right to sue for executioa of trust ” —(Concltided). * 

(6) Author's intention carried out 

The (Jourt, while executing ,i triist„takcs into coii->idoi,itioii the lutcntiou of the 
author of the trust, and acts up to huoh intention , it docs not go 
beyond it, sive in cases where the pirtios have the same c/nnmon 
interest or those who have anadveis® interest aro cousonting, Agnew, 
p 283. W 

(7) Court exercising power retrospectively. 

And the Court, in some cases, assumes the ijmsdu-tion of oxcicising the power 
retrospectively, e (/ , in directing p.ist ifiaintoiiance. Edwards v. 
Qiove, 2 I)e (t h' and J. 222, X 

(8) Court carrying tfubt, though difficult. 

(a) The difficulties or impuicticabihtica of tairyiiig the tmst into cxeoiitiou 
will not prevent the Court from taking up the tiu t Vicison v. IInjip, 
h Vos. £>05. * Y 

{b) The Court will cairy the trust into owi^utioii however arduous it is. (Jbul) Z 

(0) Trustee’s non>execution not prejudicial. 

Whole the Court, by any possibility can execute the trust, liustce's iioii-cxo- 
cutioii will not pifjudicc the oestuis nue tiuslcnt. Ihuwnw. Hiijtjs, 

5 Vos 505. A 

(10) Mode of execution. , 

(a) Ip sK'ri'Lott iras i’kksckiumi) \ ki:uk, Coi;jtT wim, inoi’i it. 

Whcic the scttloi has presiaibod .i luh for the tnistecs, or where ho has given 
power to trustees to act upon a cerla n state of facts, of which the 
Court can ba infoniud by evidence and ]udgc as well as the tnisteos 
could, the Court can make the judgment as well <is the trustees, and, 
when informed by the iw idonco, can judge what is just and equitable. 
(foiod V Mainwai ling, 2 Ves 87. B 

(o) PutiJinniiiE OP Couiti' in Aiisniscr. op utrnK iiv SKirnou. 

It no rule h.is been given by the settlor, the Court c nmol, act on iiieic cap ice, 
but will execute the powci by the most loasoii.iblo and iiitell'giblc lulc 
admitted by the ciKsumstances In such a case, the Court will geno^ 
rally proceed on the maxim “Equality is equity.” DotjU'y v. Attorney- 
itenernl, 2 Eq. Ca. Ab. 195. C 

(c) TKUSJ not I’lniMITTINa KQI'M. DIVISION—I’liOCUDUUK. 

Where the natu e of the trust does not poiinit of equal division, the Court will 
still proceed ou the in ixim that, “ if by any possibility the trust can be 
executed, the Court will do it.” Sec t.'iiew, p. 284. D 

(d) (lUNlvllVL INTKNTlON WHKN VVlLl, Kb CVIlKII'l) OUT 

” When there appears a gotioial mteiition in favour of individuals of a class to 
be selected by anotlici person, and the particular intention fails fiom 
that selection not being made, the Court will cany into effect the 
gcner.xl intention in favour of the class.” Per LmdTottenham, Bur- 
tough V. Phileox, 5 M. and Gi. 92. E 

(11) Appointment of 'judicial truBtee.’ 

Under the Trustee Act of 1896, the Courts in England have the discretion to 
appoint, cither the olhcial solicitor of the Court or some other compe¬ 
tent person, as a judicial trustee. Ralclijje, 2 Ch, 352 ; Duughlas v. 
Balain, 2 Ch. 749. * F 
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' 60. The beueficiiiry has a right (subject to the provisions of the 
Right to proper instrument of trust) that the trust-property shall 
truBiccsi. ppoperly pi'otbctcd and held and aduiiiustored 

by proper persons and by a proper number of such persons. 

Explanation 1 2 .—The following are not proper persons within 
the meaning of this section ;— 

A person doiiiiciied alx.’oad , an alien enemy; a person having 
an interest inconsistent with that of the beneliciaiy ; a person in in¬ 
solvent circumstances; and, unless the personal law of the beneficiary 
allows otherwise, a married woman and a minor 3. 

Explanation 11 .—When the administration of the trust 
involves the receipt and custody of money, the number of trustees 
should be two at least 


llliiiitmtioiiii. 

•1 (rt) A, one of scveivil l)Cuotiei.iric!-, piovcb that D, the tiUbtoc, h.u luipro^'orly dis- 
pobcd of part of tho trubt pioport), 01 that thepropcity is lu d.i igoi fmin B’s being ui 
iusolvctit eircuuistances, or tl at he is incapacitated from acting as trustee. A may' 
obtain a receiver of the trust-property. 

6 (6) A bequeaths certain jewals to B in trust for C. B dies during A*e lifotimc , 
then A dies. C is entitled to have the property coiiNoyed to a trustee for him. 

(c) A conveys ceitain property to four trublocsin trust for B. Throe of the trus-oos 
die. B may institute a suit to have thiee new trustees appointed iii the pla o of the 
doecased trustees. 

{d) A conveys ciiaiu property to three tiust cs iii liust for B. All the tiustoos 
dibclaiiii. B may insbitutc a suit to have three ti ii.,toe5 tppoiritod lu place of the trustees 
sy dibclaiuiing. 

b (f) A, a trustee for B, refuses to act, oi goes to ronide porraanoutly out of 
British India, oi is deolaicd *u ins )1 vent, or compounds with liis creditors, or buffers a 
co-trustce to commit a bro,ich of trust. B may institute a suit to have A removed and 
a new trustee appointed iii his room. 


(Motes). 

" Right to proper trustees. ” 

(1) Principle of this section and S. 61. 

(а) Since the beneficiary’s estate depends fur its continuance on the faith and 

integrity of the trustee, “ it is reasonable that the beneficiary, whoso 
Interest is thus materially concerned, should bo allowed, by all practi¬ 
cable me ms, to secure himself against the occurrence of any act of 
misconduct.” See Lewin, p. lOGl. ■ 0 

(б) The first of the rights of a beneficiary securing him against the occurrence 

of any act of mi^iconduct is his right to have the custody atidadmiuis- 
traMon of the esvatc confided to the care ‘ both of proper persons and 
* of a jfiroptij rtitin6cr of such porsoub.’ (Ibid.) H 
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/. — " Right to proper trustees** — {Cmiiitnied). 

(2) Death of trustee in testator’s lifetime. 

Whore a trustee, who is originallj^ appointed by will, happens to die in the 
lifftmio of the testator, the beneficiary is at liberty to have the pro¬ 
perty better secured by a conveyance to an express trustee for himself 
(provided such a course would bo for his interest). Dodkin v. Bmnt, 
a L.R. Eq, 580. I 

(3) Trustee dying after acting—Right to new trustees. 

The beneficiary, on the reduction of the original nutiibcr of tiiistccs by deaths, 
IS at liberty to have the ptopuily restored to I's oiiginal security, by 
calling-for the appointment of new tiustccs in the place of those who 

have died, Buchanan v. Hamilton, 5 Vos. 72‘2. J 

0 

(^) Beneficiary in remainder, right of. 

For having llic proper number of trustees filled up, even a bciicfioiary who is 
only entitled in remainder is at liberty to institute proceedings. 
Filnay v. Hotoard, 2 Dru. and War. 4U0. K 

(§) .Removal of trustee, if to the advantage of trust. 

(fl) The jurisdiction of a Court of Equity for icmoviiig a tiiistcc is ancillary to 
its piincipal duty to sec tjiat the trust is piopoily executed. Sec 
Lcwiu, p. 1063 L 

(h) Even in the absence of proof of any misconduct on th(> juit of the trustees, 
it is competent to the Comt to remove them, where it is of opiiiioii 
that the existing trustees would not properly execute the trust. 
Leilnsiedt v. Jiroeis, L R. 9 Ap. C.A. 371. M 

(6) Inherent jurisdiction of Court to appoint trustees 

If a testator, without appointing a trustee at all, has only appointed executors, 
the Court will assort an inherent jurisolictiuii of its own for appointing 
trustees to take chatge of the fund. {Ibid.) N 

(7) Duty of Court in appointing new trustees. * 

(rt) In appointing now trustees, the Court must have regard to the wishes of 
the author of the trust (whether actually expressed in the instrument, 
or plainly deducible from it), to the n<ituro of the tiust, and the ques¬ 
tion by whoso instiumentaiity it can best be carried into execution. 
Re Tempest, Oh. A. 485. 0 ‘ 

(5) The Court will appoint trustees who will prove themselves impartial to all 
the beneficiaries. {Ibid ) P 

(c) In appointing new trustees, the Court would not give them a power of 
appointing other trustees. Sec Lewin, p. 1065. Q 

(8) Trustee net to be removed in the following instances. * 

(a) A trustee cannot be dismissed capriciouHly without aiij reasonahic cause 
being shown. O’Keete v. Calthorpc, 1 Atk. 18. R 

(5) Nor can he bo removed on account of his refusal, fiom honest motives, 
to exercise a power at the request of a tenant for life. Lee v. Young, 
2 Y. and C. C.C. 532. • 8 


34 
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, Right to proper trustees (Concluded). 

(c) Nor can he be dismissed on account of the dissension between himself and 

one of the beneficiaries. Forster v. Dmres, 4 De. G.F. and J, 133. T 

(d) Not can mere misunderstandings between the trustee and the beneficiary 

justify the removal of the trustee, who cannot be dismissed capri¬ 
ciously for mere mistakes. Attorney-General v. Coopers* Company, 
19 Ves. 187. U 

(e) Nor can a trustee be excluded from the administration of the trust-property, 

on account of the former abuse of the trust by shebait or trustee. 
14 M.I.A'. 289= 10 B.L.B. 19=17 W.B. 41. Y 

(9) Former trustee removed for misconduct—Charge incurred in Appointing new 
trustee. 

The former trustee removed on the ground of his misconduct will have to bear 
the charges incurred in appointing a new trustee. Ex parte Green- 
house, 1 Madd. 92. W 

(10) Suit for removal of trustee—Circumstances of general malice cannot be 
stated. 

In a suit for the removal of a trustee, it will not be scandalous or impertinent 
to challenge a trustee for misconduct, or to impute corrupt motives 
or vindictive conduct in the administratiou of trust, but it will bo 
impertinent, and may be scandalous, to state circumstances of general 
malice or personal hostility. Earl of Portsnumth v. Fellows, 5 Madd. 
450. X 


2. ■ **Explanation !.** 

(1) Trustees who are not proper persons. 

(a) A trustee who has refused to act. Maggcridge v. Grey, Nols. 42 ; Wood v. 

Sianc, 8 Price 13. Y 

(b) A trustee who has become so circumstanced that he cannot effectually exe¬ 

cute the office, as, for example, a trustee going abroad to reside per¬ 
manently. 0'Be%lly V. Alderson, 8 Hare 101; Re Earl of Stamford, 
(1896) 1 Ch. 238. ' Z 

(c) A trustee of a chapel entertaining views which are not in consonance with 

the intention of the founder. Attorney-General v. Pearson, 7 Sim. 
290, 309. k 

(d) A trustee who has become an insolvent, liainbrtgge v. Blair, 1 Boav. 495. B 

(e) A trustee who has misconducted himself in any manner. Mayor of Coven¬ 

try v. Attorney-General, 7 B.P.C. 235. B1 

(/) A trustee who desires to deal with the trust property for his own personal 
advancement. Ex pat te Phel^ts, 9 Madd. 357. 0 

(g) A trustee who has suffered a co-trustee to commit a breach of trust. Ex 

parte Reytwlds, «5 Ves. 707. D 

(h) A trustee who has absconded on a charge of forgery. Millard v. Eyre, 2 

Yes. Jun. 94. E 

these and like cases, the beneficiary can compel his removal, and 
* have a new trustee appointed in his stead. Bee Lowin, p. 1062. F 
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2 .—“ Explanation I "— {Concluded). 

(2) " Proper," meaning of, in " proper persons.” 

The term “ proper ” does not mean, at least in the case of charities, “the most 
proper.” Lancaster Charittes, 7 Jur. N. S. 696. 0 

(3) Allen friend. 

An alien friend may be appointed under special circumstances. Sec Whit. 
St^kcs. Vol. I, p. 862, H 

(4) One of eo-beneflclaries, whether can be appointed trustee 

When there are co-beneftciaries, one of them ought not to be appointed trustee, 
if this c.an be avoided. 17 Jur. 988. I 

3.—“ Unless the personal law of the beneficiary allows otherwise .. 

. minor.” 

“ The words-were inserted, because, in Hindu and kluhammadan families, 

a minor son often bucceeds to property, bunhcned with a trust for 
dependent relations of his father, and a married woman is sometimes 
made by her father trustee for herself and her son or daughter." See 
Whit. Stokes, Vol. I, pp. 828, 829. J 

4. —”111. (a).” 

This illustration is based on Scott, v. Becher, 4 Price 346; see, also, S. 54, 
cl, (a). Specific Belief Act; Whit. Stokes, Vol. I, p. S63. K 

5. —*'///. (*).” 

This illustration is based on Brotvn v. Higgs, 8 Ves. 570. L 

6. —”111. (e).” 

(1) This illustration contains the principles deducible from the following cases 

noted supra, vis.. Wood v. Stone, 8 Price 613 ; O'Reilly v. Aldersmi, 
8 Hare 101 ; Bambrigge v. Blair, 1 Beav. 495 ; Kx parte Reynolds, 5 
Ves. 707. H 

(2) Order refusing to remove trustee, not appealable • 

No appeal lies from an order of a Court declining to remove a trustee. 19 A, 

131. N ft 0 

61. The beneficiary has a right that his trustee shall be com¬ 
pelled to perform any particular act ^ of his duty 
to an^act'of^duty! as such, and restrained from committing any 
contemplated or probable breach of trust ^. 

Illustrations. 

(a) A contracts with B to pay him monthly Bs. 100 for the benefit of G. B writes 
and signs a letter declaring that ho will hold in trust for G the money so to be paid. A 
fails to pay the money in accordance with his contract. C may compel B on a proper 
indemnity to allow C to sue on the contract in B’s name. 

3 (5) A is trustee of certain land, with a power to sell the same, and pay the proceeds 
to B and C equally. A is about to mtke an improvident sale of the land. B may sue 
on behalf of himself and 0 for an injunction to restrain A from making the saje. 
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(Notes). 

r 

/.—**CompeUed to perform any particular act of duty.” 

(1) Principle of section. 

(а) See notes under S. 60, supra. P 

(б) This section declares the right o£ the beneficiary to have his trustee 

compelled to perform any particular act of duty. See Lowin, p. 1069.Q 

(c) Since a trustee is bound to protect the trust estate, if he fails in his duty, 
the beneficiary may institute a suit to compel him to act. Crossley 
V. Crotvtlm , 9 Tiare 3fi0. S 

(2) Right to damages from trustee—Jurisdiction of Court. 

The JIM isdiction of tJie Court to compel the trustee at the instance of the cestui 
qiie tinst IS not affected by the right of the latter to realise consequen¬ 
tial damag<*s from the trustee. Coipoiniion of Ludlmo v. (treenhouse, 
1 Bligh. N.S. 17 S 

(3) Right to compel collection of outstandings. 

It is open to the beneficiary to revoke his consent to the trustee’s permitting 
the funds to remain outstanding, and compel him thereon to get the 
same collected. Kn by v. Mash, 3 Y. and Col. 95. T 

(4) Right to compel suit against trespasser. 

“ If the Ic^al estate in the hands of the trustee bo disturbed by a stranger, the 
cestui que trust, though he may not institute legal proceedings in the 
name of a trustee without his authority. (Crossley v. Crowther, 9 
Hare 3fi4 and Besley v, Besley, 37 Ch. D. G48), may oblige the 
trustee, on giving him a proper indemnity, to lend his name for 
asserting the legal right. Expai te Keatsley, 19 Q.B.D. ].” Lewfin, 
p. 1069. U 

(5) Suit against trespassers. 

Where a trustee refuses to bring an action against a person who has trespassed 
on the trust property, the beneficiary may, by giving an indemnity, 

* compel the trustee to allow his name to be used in an action for the 

purpose. Foley v. Burnell, 1 B.C.C, 277. ¥ 

(6) Suit by cestui que trust in his own name. 

In equity, a cestui que trust is not entitled to maintain a suit m his own 
name, merely on account of the refusal by the trustee to sue. Sharpe 
V. San Paulo Jtadway Co„ 8 L.R. Ch. 597, 609. W 

(7) Right of legatee or next>of-kin to sue. 

Similarly a mere refusal by a legal representative to sue for outstanding as.<iets 
will not by itself justify a residuary legatee or next-of-kin in bring¬ 
ing a suit against the legal representative and the alleged debtor to 
• the estate. See Yeatman v. Yeatman, 7 Ch. I). 210. X 

(8) Circumitanoes disabling truftee from suing. 

There must be special circumstances disabling the trustee from suing (e.g., 
where his conduct regarding the estate is impeached), or rendering it 
inconvenient that he should do so. Beninqfield v. Baxter, 13 App. 

. -Cas. 167. Y 





l.~“ Compelled to perform any particular act of duty •*--{Cmlwied ),, 

(9) Power of Court to require eecurity. 

Whenever the Court is of opinion that the trustee, if allowed to continue to 
act without giving security, would not properly execute the trust, it 
may at once require him to give security for his good faith in the 
management. Kneeling v. Child, R' pt. Finch E60. Z 

(10) Beneficiary securing contingent interest—Possibility on possibiiity. 

(rt) A beneficiary, having an existing interest, whether vested or contingent, 
can, on reasonable cause shown, ha,*c his interest secured. Jiartlett 
V. Bartlett, 4 Ha. 631 . A 

[b) Not so a beneficiary who has a mere possibility r f a future event. See 

Lewin, p. 1071. B 

2.—“ Restrained from committing—breach ot trust. ” 

(1) Beneficiary’s right to obtain injunction against trustee. 

On the beneficiary satisfying the Court that the trustee is going to do an act in 
violation of the duty, as such, he can get an injunction to restrain 
.. , the trustee from performing such act. Balh v. Strutt, 1 Hare 146. C 

(2) Injunction when will be granted. 

Where the nature of the trust-properiy or the conduct of the trustee renders it 
desirable, the Court will grant an injunction to piotect the trust- 
property. Everett v. Prythergeh, 12 Sim. 305. I) 

(.3) Act irremediable—Right to injunction 

A beneficiary can obtain an order for injunction, if the act contemplated 
would, if done, be irremediable. See Coipoiation of Ludlmv v. Green- 
hause, 1 Bligh N.S. 57. E 

(4) Damage not being irreparable. 

The same is the case, even though the damage would not be irreparable; for 
it is not always necessary that the damage should bo irreparable. See ^ 
Webb v. Km I of Shafterbury, 7 Ves. 487, 4R8, Anon, ense, 6 Madd.lO.F 

(5) Injunction in favour of beneficiary partially interested. 

Not only beneficiaries exclusively interested in the trust, but even those who 
hold only a partial interest therein jointly with others, can, in proper 
cases, obtain injunctions against the trustees. Scott v. Becher, 4 
Price 346 ; see Dance v. Ooldingham, 8 Ch. Ap. 902. G 

(6) Injunction against insolvent trustee—Poverty or bad character of executor— 
Effect. 

(а) An injunction may be obtained as against an insolvent trustee, preventing 

him from dealing with the trust funds. Mansfield v. Shaw, 3 
Madd. 100 ; Qladdon v. Stoneman, 1 Madd. 143 (note)*. H 

(б) So also an injunction against the .administration of the assets by an exe¬ 

cutor proved to be of bad character, drunken habits and great poverty, 
may be obtained. Howard v. Pupei a, 1 Madd. 143. I 

(c) Similar relief can be obtained against one, who has misappropriated assets 

and become bankrupt. Bowen v. Phillips, (1897) 1 Ch, 174. • J 
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¥ 

, 2.—*‘ Reainlaed from committing .... breach of trust ’ '—{Conchidedi. 

(d) But there will be no interferonoe by the Court, unless it is proved that the 

assets are wasted. Lewin, 11th Bd., p. 1072. K 

e 

(e) Simple poverty of an executor is no ground for the Court to interfere. 

Everet v. Pryterch, 12 Sim. 365; but see Hmoard v. Pupera, supra. L 

(7) Appointment of recelTor by Court. 

In the cahe of confliot between one set of trusts and another, the proper course 

for the Court is to appoint a receiver. Talbott v. Scott, 4 K. and J. 

139. ^ M 

' 3.-“III. (6).” 

8eeActIofl877, B. 54, Ill. (f). Whit. Stokes, Vol. I, p. 864. Ml 

62. Where a trustee has wrongfully bought trust-property 
the beneficial y has a right to have the property 
chweTy trostM.** ^ declared subject to the trust or re-transferred by 
the trustee, if it remains in his hands unsold 2 , 
or if it has been bouglit from him by any person with notice of 
the trust, by such person But m such case the beneficiary 
must re-pay the purchase-money paid by the trustee, with interest ^ 
and such other expenses (if any^ as he has properly incurred in the 
preservation of the property ®; and the trustee or purchaser must 
(a) account for the nett profits of the property , {b) be charged 
with an occupation-rent, if he has been in actual possession of the 
property 7, and (c) allow the beneficiary to deduct a proportionate 
part of the purchase-money if the property has been deteriorated 
by the acts or omissions of the trustee or purchaser 8. 

Nothing in this section— 

9 (a) impairs the rights of lessees and others who, before the 
institution of a suit to have the property declared subject to the 
trust or re-transferred, have contracted in good faith with the 
trustee or purchaser; or 

10(6) entitles the beneficiary to have the property declared 
subject to the trust or re-transferred where he, being competent to 
contract, has himself, without coercion or undue influence having 
been brought to bear on him, ratified the sale to the trustee with 
full knowledge of the facts of the case, and of his rights as against 
the trustee. 

i 

(Notes). 

" Where a trustee....bought....property .” 

(1) Traits for lale—Oeneral rale. 

(a) It is not competent to a trustee for sale to purchase the trust-estate, for he 
' would, in fact, be purchasing from himself; and a valid sale requires 
* the existence of a vendor and vendee. Godefroi, p. 392 {3rd Ed.). K 



S. 62] lot n of 1882 (INDIAN TRUSTS act). 271 

'■iJ' 

/.—** Where a trustee — bought—property (Continued). 

(b) “The rule is, not that a trustee cannot buy from his cestui que trust, but 

that he shall not buy from himsolf. If a trustee will so deal with his 
eeskit que trust that the ansount of the transaction shakes of the obli> 
gation that attaches upon hun as trustee, then he may buy.” Ejl parte 
Lacey, 6 Yes. 625. 0 

(c) The rule is this:—“A trustee, who is entrusted to sell and manage for others, 

undertakes, in the same moment in which he becomes a trustee, not to 
manage for the benefit and advantage of himself. It does not preclude 
him from bargaining that he will no longer act as a trustee. The 
cestuis que trust may by a new contract dismiss him from that 
character, but even then, the transaction by which they dismiss him 
niighr be watched with infinite and the most guarded jealousy; and for 
this reason, that the law supposes him to have acquired all the knowl* 
edge that a trustee may acquire, which may be very useful to him, 
but the communication of which the Court can never bo sure ho” has 
made, when entering into the now contract by which he is discharged.” 
(/6id) p 

(d) “ It is clear undisputed law that a trustee for the .•.ale of property cannot 

himself bo the purchaser.” Williams v. Scott, (lyOO) A.C., p. 503. Q 

( 2 ) BuBlness—Property wrongfully purchased by trustee—Terms upon which sale 
will be set aside. 

Whore the subject-matter of purchase by trustee is a business, as a going con¬ 
cern, and where the trustee, subsequent to his purchase, carries it on 
under his own personal direction, on the sale being set aside, the 
trustee would be entitled to all outgoing for wages of assistants, expendi¬ 
ture of stock, etc., but no salary for his own management will bo 
given. Re Norrtngton, 13 Oh. D. (C.A.) 654. R 

(3) Retirement of trustee—How It affects his right to buy. 

On the retirement of the trustee from the ofhee, the tiustoo is not prevented 
from buying the trust-estate. Rc Boles and British Laud Co., (1902) 

1 Ch. 244. S 

(4) idvantage to trustee, not necessary. 

lu cases of wrongful purchase by a trustee, it is not necessary that he must be* 
shown to have gained some advantage by the transaction, as by a 
subsequent sale at a profit, or that he himself purchased the property 
at an undervalue. Whichcote v. Laiorence, 3 Vo., p. 750. T 

(5) Wrongful purchase through others—If ralid. 

( а ) Through agents. 

Where the trustee purchases the trust-estate, not lu his name, but m the name 
or through the agency of another person, the purebase is invalid. 
Campbell v. Walker, 5 Yes. 678. U 

(б) Through co-tbustbe. 

A similar purchase by a trustee through his co*trustee is invalid. Ifall v. 
Noyes, 3 Yes. 748. • Y 

(c) Purchase through children or relations. 

(i) Nor is the trustee allowed to enter into a like transaction, in the name of 

his children. Gregory v. Gregory, G. Coop. 201; Jac. 681. W 

(ii) But the mete fact (hat the actual purchaser is related to the trustee is not, 

of itself, any ground for impugoing the sale. Coles v. Trecothick, 
9 Yes. 234. . X 
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^ /. “ Where a trustee... .bought—property ’’—(Continued). 

(6) Purchases at public auction by trustees. 

-Hre impeachable similarly for, if bidders see the seller himself bidding 

against them, it is a discouragement for the bidders to bid. Ingle v. 
Richards, 28 Bcav. 361. Y 

(7) Auction sales—When trustees allowed to bid. 

(а) NON-INTKttl-’BnKSCK BY TBUSTISK —CesfMl JMC trUSt—SUi )UnS. 

Where the trustee keeps himself alo>>f from the auction sale, leaving the matter 
to be done by t&o cestuu, gue trust alone, all of whom are sui juris, ho 
may become the vendee. Coles v. Trecothiclc, 9 Ves. 234. Z 

(б) liNlANTB—C oUBT’S LKAV13. 

If the persons interested m the estate be inf.ints, the trustee can bid only with 
the previous leave of the C.)urt. Farmet v. Dean, 32 Beav. 327. A 

(c) Circumstances undeb which Coubt’s leave would be given. 

Only where all parties give their consent, and all other chances of procuring a 
sale have been exhausted, liberty to bid will be given for the trustee. 
Tennant v. Tienchard, 4 Ch. 547. B 

( 8 ) Severance of relationship of trustee and cestui que frasf—Right to pur¬ 
chase. , 

(<i) The trustee must have shaken oil his disability by the consent of the 
cestui gue trust, freely gi\uii after full inforination, and must have 
bargained for the right to purchase. Chaliners v. Bradley, 1 J. and 
W. 61. C 

(b) The trustee must have communicated all his knowledge, gained in his 
position as trustee, to the benobciary, in addition to giving a fair 
price. (Ibid.) D 

(9) Trustees de son tort -Pumshase. 

Where the trustees are erroneously ti c.iloil as being such by all parties, and 

^ wlioie they buy a share from a bcnchciary in distress, or at an inade¬ 

quate consideration, the purchase will not be upheld. Plowtighv, 
Lambert, 52 L T. 046. E 

(10) Trustee to preserve contingent remainders. 

No disability to purchase attaches to a- Pat kes v. White, 11 Ves. 209 
(226). p 

(11) Trustee for “ separate use.” 

Nor is a trustee for the sep,irate use of a iiiarricd woman prevented from pur¬ 
chasing. Parkes v. White, 11 Ves. 209. G 

(12) Trustee to bar dower. 

A trustee to bar dower could purchase the trust property. Naylor v. Winch, 
1 S. and S. 567., H 

(13) Bare trustee ’’—Right of purchase. 

A "bare trustee,” whose only duty is to convey to his beneficiary, is not 
disabled from purchasing the trust estate. Pooley v. Ruetter, i Drew. 

• 189, 1 
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I.—“ Where a trustee....bought — property” — (Cowliided). 

<14) Popohase by execatora and administratops. 

Where an executor buys the assels of his testator with the assent of all 
parties'interested, his purchase will not be disturbed. Watsmv. 
Toone, 6 Madd. 153. J 

>(16) Hov such pupchase must be made. 

(a) They must act openly, and without any concealment, or it would be set 
aside, even after a long lapse of tinfo. Betungfield v. Bojfter, 12 A C. 


167. K 

(6) They must show that they have paid the highest price obtainable. Cham 
pum V. Rigby, 1 R. and M. 539 , Baker v. Read, 18 Bea. 398. 

(c) They must also show that persons interested in the estate knew every 
matter in respect of the value of the property. Smedley v. Varky, 23 
Bea. 356. M 

'(16) Co-owneps and tenants in common. 

-do not stand in any fiduciary relation towards each other. Kennedy v. De 

'Prafford, 1897, A.O. 180, 189. ' N 


(17) Tenants fop life, Mortgagees, Agents, Obunsels, Partners, Solicitors, Onardlans, 
etc. 

Principlec, similar to those which apply to purchase by trustees, are applicable 
to purchases by—, see (lodefroi, pp. 309 to 412. 0 

2.—” The beneficiary—hands unsold. ” 

(1) Suit to set aside purchase by trustee—Costs. 

Where the trustee has wrongfully bought the trust property, and the cestui gue 
tiust subsequently institutes a suit for setting aside the purchase, the 
trustee, as a general rule, will have to boar the costs, Sanderson v.^ 
Walker, 13 Ves. 601, Hall v. llallett, 1 Cor 141, Ctowe v. Ballard, 

2 Cox 253. P 

(2) Delay in bringing suit for recovery of trust property—Costs. 

(a) Whore there has been great delay on the part of the beneficiary in resorting 
to his remedy as against the trustee, who has wrongfully bought the' 
trust estate, the Courts would not grant to the cestui qtie trust the 
costs of suit, although he succeeds therein, Attorney-General v. Lord 
Dudley, G. Coop. 146. Q 

(5) In cases whore, on account of the delay in instituting the suit, the Court 
dismisses the suit of the beneficiary, the trustee will not be entitled 
to recover his costa from the plaintiff. Gregory v. Grigory, G. Coop. 
201. , R 

(3) Setting aside sale—Right of beneilciapy to recover specific estate. 

The cestui que trust, if he chooses it, may have the specific estate reconveyed 
to him by the trustee. Ex parte James, Ves. 837 at 361; Aberdeen v. 
Aberdeen, 2 App. Cas. 544 ; Ex parte Barret, 10 Ves. 400. * g 


35 
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• The beneticUury .. ,.battf/8 UBSotd **—(C(nitinmd). 

(i) Discharge of trustee from sale. 

The purchase by the trustee being Atrongful, he is to be disohai^ed from the 
sale at once, and the Court will mate an order immediately, in res¬ 
pect of the re-ooDvoyance of the property to the beneficiary, upon 
immediate repayment of the money to the trustee. Ex parte Bennett, 

10 Ves, 400, 401. T* 

(5) Purchase in one lot by trastee—Like remedy to cestui que trust in re-sale. 

(а) Where the triistee has_bought in one lot, the beneficiary, at time of re¬ 

sale, cannot insist on a re-sale of the property in different lots. Ex 
parte James, 8 Ves. 351, 862. U 

(б) If the beneficiary be very particular about the re-sale of the property in 

different lots, he must pay the trustee his principal and interest, and 
then, as ab<iolute owner of the property, he may sell nccording to his 
pleasure. (Ibid.) V 

(G) When cestui que trust loses his right to recover. 

Where part of the consideration paid by trustee for the purchase is not money, 
and the beneficiary has, by his subsequent dealings, put it out of his 
power to restore to the trustee the benefits derived from him, the 
beneficiary cannot set aside the transaction. Re IVo) ssaun, 51 L.J. 

Ch, G69; Dtmsdale v. Dunsdale, 3 Dr, 556, 577. W 

(7) Cestui que trust, when could ask for re-sale. 

Where the assignee in bankruptcy has become the purchaser, the beneficiary 
may claim, not a re-conveyaiico of the specific estate, but a re sale of 
the property, and the Court would giant an order therefor, under its 
directions. Lcwin, p, 571. ‘ X. 

( 8 ) Terms of such re-sale. 

The bidding must begin at the price at which the trustee purchased, and if 
there is an higher bid, the sale should be knocked down, and if there 
are no bidders, the trustee should be held to his bargain, hester v. 
Lester, 6 Ves. 633, Ex pmle James, 8 Ves. 351. Y 

(9) Setting aside at sale—Time therefor. 

Where the beneficiary elects to sot aside the transaction, he must institute 
legal proceedings therefor within a reasonable time. Baker v. Read, 

18 Beav. 398. Z. 

(19) Acquiescence of cestui que frusf—Effect of. 

Where the cestui que trust acquiesces in the wrongful purchase by the trustee 
for a long time, such acquiescence raises a reasonable presumption 
that the purchase was, in all respects, a fair one, and that the relation 
• between the trustee and the cestui que trust had been previously 
abandoned. Pai^-es v. White, 11 Ves. 226 , See Morse v. Royal, 12 
Ves. 374. A 

(11) Setting aside sale within reasonable time—Reasonable time, what. 

(a) In one case, 7 yeais was held to be a reasonable time within which the 

• kale must be set aside. Baker v. Read, 18 Beav. 398. B. 
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2.—**The beaetictary....bauds unsold’*— {Cmtmmd). • 

(6) In another case, a suit to sot aside a sale after the expiry of 20 years was dis¬ 
missed. Prwe V. Bym, 5 Ves. 681; Barwell v. Barwell, 84 Beav. 371.0 

(c) Relief has been refused after an acyuiesoence of 18 years and 17 years. 

Gregory v. Gregory, G. Coop. 201; Baker v. Bead, 18 Beav. 898. D 

(d) Even after the expiry of more than 10 years, sale has been ordered to be 

re-opened, where the executor had purchased in the name of trustees 
for himself, and the transaction was vitiated by disguise and conceal¬ 
ment. Watson V. Tocme, 6 Madd.*153. ^ E 

(12) Eqaitable pelief to the benefloiary—Effect of laches . 

Where thertf Had been laches on the part of the beneficiary in resorting to his 
remedies, and he could not offer any justifiable excuse therefor, such 
laches would be a bar lo his remedies. Oliver v. Court, 8 Price, 167, 
168. • P 

(13) Time allowed to a class of persons. 

(a) A class of persons—such as creditors—must, generally, have a longer time 
allowed them for setting aside the sale. Whichcote v. Laivnmce, 3 
- - Ves. 740; Boswell v. Coaks, 27 Ch.D. (C.A.) 424. G 

{b) A class of persons cannot be expected, in the prosecution of their common 
interest, to exert the .samo^ vigour and activity, as individuals would 
do in the pursuit of their exclusive rights. Hall v. Noys, 8 Ves. 746.H 

(14) Laches, when bar to equitable relief. 

(а) Laches, on the part of beneficiary, would operate as a bar to his remedy, 

only when it is shown that he knew that the trustee was the purcha¬ 
ser. Randall v. Hi i ington, 10 Ves. 423. I 

(б) Because, when the cestui qm trust continues ignomiit of the real state of 

the facts, he cannot bo found fault with for not having “quarrelled 
with the sale.’’ {Ibid ), CJialmei v. Bindley, 1 J and W. 51. J 

(15) Baits to set aside wrongfui purchases by trustee—Onus of proof. 

(а) In such suits, the burden of proung the s'rict fairness of the transactioof 

and the disclosure of all informatnn which they have acquired in 
their character of trustees, shall be on them. Gray v. Warner, 16 Eq. 
577. K 

(б) Where the trustee had been unwilling to enter into the transaction, and 

the beneficiary being sni juits had suggested the transaction, and 
threatened to enforce it, the burden is shifted from the trustee to the 
beneficiary. Luff v. Laid, 34 Beav 220. L 

(16) Reasonable time for setting aside sale -Circumstances to be considered. 

In considering what may be regarded as a reasonable time, the Court must take 
into consideration the disadvantage to which the purchaser may bo 
subjected by reason of the deaths of witnesses, and |l 80 the circum¬ 
stances of each particular case. Barwell v, Barwell, 34 Beav. 871. K 

• 

(17) Delay as bar to relief—Considerations by Court. 

Where delay is brought in as a bar to relief, the length of the delay, the nature 
of the acts done in the interval, the degree of diligence which might 
reasonably be required, and all the circumstances of the case must bo 
duly considered by the Court. Re Cross, 20 C.D. 109. * H 
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The beaeficlary ... .hands unsold ’•—(Concluded). 

(18) Express trust—Delay—Effect of. 

In the ease of an express trust, merq, delay may be a good defence, irrespective 
of the statute of Limitation. Exparie Gallard (1897) 2 Q.B. p. 15. 0 

(19) Delay by beneficiary—Poverty, how it affects. 

Poverty ol the beneficiary is a thing to be taken into consideration by the 
Court, but cannot be considered to be necessarily an excuse for delay 
in impugning a purchase by a trustee. Roberts v. Tunstall, i Ha. 
257 ; Oliver v. Coirt, 8 Pr. 167. P 

(20) Saccessful impeachment of sale. 

For successfully impeaching a purchase by the trustee, the beneficiary must 
proceed without delay, as laches will bar his title to such relief. 
Hercy v. Jhntcoody, 2 Ves. 87. Q 

I 

3.—*'U it has been — trust, by such person ." 

(1) Sale by trustee to one with notice—Right of beneficiary. 

Where the trustee has sold the property, which ho himself has wrongfully 
purchased, to another with notice of the trust, as against the latter 
also, the cestui que trust has a right to recover the specific estate. 
Dunbar v. Tredenwtek, 2 B & B 304. R 

(2) Purchase from trustee with notice. * 

A purchaser from the trustee cannot maintain his bargain, if he had notice of 
the disability of the person from whom he derives his title. Coolcson 
V. Lee, 23 L.J. Ch. 473. S 

(8) Sale by trustee to another without notice—Beneficiary’s remedy. 

(a) If, before the commencement of the legal proceedings by the beneficiary to 
recover the estate from the trustee, the latter has sold the estate to 
one, who took it without notice of the trust, the beneficiary’s remedy 
will only be to compel the trustee to account for the difieronce of 
price. Fox \. Mackreath, 1 B.C.C. 400; Randall v. Emngton, 
10 Ves. 423. See also Lard Ilardioicke v. Vernon, 4 Ves. 411. T 

* (6) The trustee would be liable to so account to the beneficiary with interest at 

4 per cent. Hall v. IJallett, 1 Cox. 134. U 

(4) Purchase of shares by trustee—Subsequent sale by him to another—Benefi¬ 
ciary’s rmnedy 

(a) Where a trustee had purchased some shares (subject to trust) and subse¬ 
quently conveyed them to X at a considerable advance of price, held 
that the trustee mixst account for every advantage ho had made by 
the transaction, and is not liable to replace the specific shares. Hall 
V. Hallctt, 1 Cox. 134. y 

(5) The cestui que trust has no such election of choosing between the specific 
thing and the advantage made of it. (Ibid.) W 

4.—‘*But in — trustee, with interest. •• 

(1) Payment of purchase-money by trustee into Court—Setting aside sale—Equity. 

(a) Where a trustee had paid in a portion of the same amount into Court, 
which had been invested in the funds, and he claimed the benefit of 
the rise of stock when the sale was set aside, held that he could receive 

• his purchase-money only with interest. Ex parte James, 8 Vos. 337 ,X 



S* 62] Act II of 1882 (indian tbusts act). 277 

4. —— trustee, with Interest**— (Cmvcltided). • 

(&) In a like case, if there had been a fall of the stock, he cannot be compelled 
to bear the loss, (ihid.). Y 

(2) Setting aside sale-—Liability of beneficiary to repay purchase-money. 

Where the sale is set aside at the instance of the beneficiary, the latter is 
liable to repay the price at which the trustee bought, with interest at 
4 per cent. Watson v. Toone, 6 Madd. 153 , Ex parte James, 8 Ves. 
387 (851). Z 

(3) General rule in respect of rate of Interest. • 

(o) The general rule was that an executor or trustee was charged 4 per cent, at 
simple interest on monoy.s which he retained—except in cases of 
active breach of trust or misconduct—as distinguished from mere 
negligence—where the higher mercantile rate of 6 per cent, was 
charged. Be Lambert, 1897, 2 Ch., p. 180. A 

(6) But in recent years, in England, the Court has reduced the rate of mtorest 
from 4 per cent, to 3 per cent, iii ordinarj cases. Barclay v. Andrew, 
1899, 1 Ch., p. 686. B 

(4) Extenuating circumstances—How affect the rate of interest. 

The Court will deal leniently in charging interest, with parties who can put 
forward extenuating circumstances, such as mere want of judgment, 
absence of improper motive or personal advantage, the onerous 
character of the trusts, or Ihe like. Tebbs v. Varpenter, 1 Madd. 290.C 

S .—“ Expenses — Incurred — preservation...** 

(1) Costs of repairs. 

Where, subsequent to his wrongful purchase, the trustee has effected improve¬ 
ments and repairs on the trust-property which prove substantial and 
lasting, or which have a tendency to bring the property to a bettor 
sale, he will be allowed the expenses which he has incurred in respect 
of such repairs and improvements. Kxparte liuglm, 6 Ves. 624 , Ex 
parte Bennet, 10 Ves. 400 , Yotks Bmidtng Co, v. Maclienzte, 8 B.P.C. 
42. 0 

(2) Sepairs and improvements—Equities on setting aside sale—How affected b]( 
fraud. 

(а) Rkpaibs—Costs of, AurxiwED. 

Where transactions between the parties have boon vitiated by fraud, ou the 
sotting aside of sale, allowance will bo made to the trustee in respect 
of necessary repairs Baugh v. Pi ice, 1 C. Wils, 320. E 

(б) Impbovkmknts—Costs of, ai,low eo. 

In one case of improvements having been effected by trustee, where fraud was 
present, the Court even allowed the expenses of the improvements. 
Ohvei' V. Court, 8 Price 172. F 

(c) Imphovemenis, costs of, not allowed. 

(i) In another case of a like nature, where there was actual fraud, no allow¬ 

ance for improvements was made. Kenney v. Browne, 3 Bidg. 518. G 

(ii) “ If a man has acquired an estate by raiSk and abominable fraud, and shall 

afterwards expend the money in improving the estate, is he, therefore, 
to retain it in his hands against the lawful proprietor? If such a rule 
should prevail, it would justify a proposition that the common equity of 
the country was “ to improve the right owner out of the possession of his 
estate,'* (Ibid.) See Stratton v. Murphy, 1 Ir. Rep. Eq. 361. H 
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S.—Expenses — incurred — preservation.,. •'—{Concluded}. 

(3) Trastee ioourring eipenses- Proper expenses, what are. 

Bee notes on S. 36, supra. I 

(4) Foundation of trustee's right to expenses. 

(а) The right of the trustees to all costs and expenses properly incident to the 

execution of the trust is founded upon the contract between the author 
of the trust and his trustees, and is similar to that given to a mort¬ 
gagee by virtue of his contractor mortgage. Cottcrell v. Stratm, 8 Ch., 
p. 302. d 

(б) In modern times, the Court will not discourage persons from becoming 

trustees, by inflicting costs, etc , upon them, if they have done their 
duty, or even if they have committed an innocent breach of trust. 
Turner v. Hancock, 20 C.D. 303. K 

(5) Misconduet of trustees—How it affects his right to costs. 

' Where there is proof of misconduct, the costs, expenses, etc., are in the dis¬ 
cretion of the Judge, who may, or may not, allow them, according 
to the circumstances. Charles v. Jones, 33 C. D. 80. L 

6. —“ And the trustee or purchaser — property ." 

<1) Setting aside sale—Liability of trustee. 

(a) Where a wrongful purchase of the trust-property by trustee is set aside, the 
trustee should account tot the beneficiary for the profits of the estate, 
during the time when the property was m his possession. Ex parte 
James, 8 Ves. 351, Ex parte Jjaceij, 6 Vos. G.30. M 

(5) Similar liability attaches to a vendee from the trustee in such cases. 

(im.) N 

(2) Liability of trustee or purchaser to account for profits* but not with interest. 

But either of them need not pay interest on the profits. Siekstone and Haeufh 
Moore Coal Co. v. Edey (1900), 1 Ch, 167. 0 

7. —“ Be charged—occupation rent — property." 

Liability to pay occupation rent. 

* Where the trustee or purchaser from him has been in actual possession of the 

trust-property (after the wrongful purchase), either of them is liable 
to be charged with an occupation rent, for the period during which 
such wrongful occupation continued. Ex parte James, 8 Ves. 361. P 

8.—** Allow the—of trustee or purchaser. ” 

Deterioration of property wrongfully purchased -Liability of trustee, etc. 

If, by acts of the trustee, the property should have deteriorated in value, when 
the purchaac-money is repaid to the trustee on the setting aside of 
the sale, the latter must be content to receive his purchase-money 
with a proportionate reduction. Ex parte Bennet, 10 Ves. 401; Baugh 
V. Prw, 1 Wils. 820. Q 

9^—**Clause (a).*’ 

Rights of lessees and bona fide transactions protected. 

Where the estate is re-conveyed to the beneficiary, the re-conveyance cannot 
prejudice the titles and interests of lessees and others, who have enter- 
' ed into transactions with the trustee bona fide before the institution 
* of the suit. York Buildings Company v. Maekemie, 8 B.P.O. 42. R 
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iO.—**Clause {b).” « 

(1) Confinnation of sale by cestui que trust. 

It is open to tho beneficiary to ratUy the sale to the trustee by an express and 
actual confirmation. Morse v. Boyat, 12 Ves. 355. S 

<2) ConllFinatioii by benefleiapy—Subsequent annulment, if allowed 

(o) Where tho beneficiary elects to confirm the sale, he is estopped from annul¬ 
ling his own act, on the ground of no adequate consideration. MocJie 
V. O'Brien, 1B. and B. 353. ^ T 

(h) After having once choson to ratify the sale to the trustee, by express con¬ 

firmation of it, the beneficiary cannot question the saino again. Morse 
V. Royal, 12 Ves. 356. U 

<3) Confirmation—Requisites of. 

(a) Party to iik “ sui juris.” 

The confirming party must be sui juris, not labouring under any disability, as 
infancy or coverture. Campbell v. Walker, 5 Ves. 678. Y 

(b) Act of conpirmatior—to bk a dkuberatb onk. 

(i) The confirmation must be a solemn and deliberate act. Moisey. Royal, 

12 Vei. 355; Wood v. Downes, 18 Ves. 120. W 

(n) So, whore fraud has vitiated the original transaction, the confirmation 
thereof is watched by the Court with the utmost strictness, and will 
not be allowed by the Court except on clear proof. Morse v. Royal, 
12 Ves. 173. X 

<c) No '* SUl'FRESSIO VIRI ” OR “ 8UGGKSTIO FAUST.” 

There must be complete absence of suppiessio viri or siujyestto Jalsi, and the 
beneficiary should be made acquainted with all the material circum¬ 
stances of the case. Muiinyv. Paiwier, 2 Sch. and Lef. 486. Y 

{d) Pull Ksowledge of legal effects of confirmation. 

The confirming party should be fully aware of tho legal effects of the confir¬ 
mation. Murray y. Palmci,‘28 Oh. and Lef. 487; Waters v. Thom,^ 
22 Beav. 547; Caun v. Cann, 1 P.W. 727. Z 

(c) Confirmation to be distinct and indefendisnt. 

The confirmation should be wholly distinct from, and independent of, the origi¬ 
nal contract. Wood v. Downes, 18 Ves. 128. A 

(/) No coercion or undue influence. 

The confirmation must not bo wrung from tho beneficiary by distress or terror. 
Crowe V. Ballard, 3 Bro. C.C. 117 and 2 Cox. 267 ; Roche v. O'Brien, 

1 B. and B. 330. B 

(y) Confirmation—^to be joint act of whole body. 

ll the cestuis que trust he a, class of pet sons, the confirmation must be the 
joint act of the whole body. Sir G. Colebrook's case, 6 Ves. 622: Ex 
parte Lacey, Id. 628. • 0 

<4) Coneurrence in breach of trust by cestui que trust. 

(a) Active concurrence by a cestm qui trust m a breach of trust is a bar to his 
claim to sue in respect of it. WalJcer v. Symonds, 3 Sw. 104 ; Brice y, 
Stokes, 11V^. 319. * D 
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(b) Coneurrenee would be a bar, if the cestui que trust was aware of every fact 
which would show that the act in question was a breach of trust.- 
Buckeridge v. Olasse, Or. dnd Ph. 135. E 

(5) Condoning—Estops beneficiary. 

Where a beneficiary condones the trustee committing a breach, the former is 
estopped from suing in respect of the broach. Evans v. Bmyon, 37 
C.D. 329. F' 


Following trust- 
property—into the 
hands of third per¬ 
sons : 


63. Where trust-property comes into the hands of a third 
person inconsistently with the trust ^, the bene¬ 
ficiary may require him to admit formally, or may 
institute a suit for a declaration that the property 
, is comprised m the trust. ^ 

Where the trustee has disposed of trust-property, and the 
. money or other property which he has received 
which it has been therefor can be traced in his hands ^ or the hands 
converted. representative or legatee ^ the bene¬ 

ficiary has, in respect thereof, rights as nearly as may be the same 
as his rights in respect of the original trast-property. 

Illustrations. 

(a) A, a trustee for B of Bs. 10,000, wrongfully invests the Rs. 10,000 in the pur¬ 
chase of certam land. B is entitled to the land. 

(b) A, a trustee, wrongfully purchases land in his own name, partly with his own 
money, partly with money subject to a trust for B. B is entitled to a charge on the 
land for the amount of the trust-money so misemploy ed. 

(Notes). 

/.—“ Where trust — third person — trust." 

*(1) Yolunteer—Following the estate into the hands of. 

(a) Where the alienee of the trust estate is a volunteer, the estate may be 

followed into his hands, irrespective of his having had notice of the 
trust or otherwise. Manswell v. Manswell, 2 P.W. 678. 0 

(b) HTie fact that he paid no consideration for the conveyance induces the 

Court to introduce a fiction (viz.) that he had notice of the trust, 
while as a matter of fact he had none. Lewin, p. 1075. H 

(2) Purchase of the estate with notice—Liability of purchaser 

(a) Where the property is conveyed to one for full consideration, and the 

vendee entered into the transaction with notice of the trust—^whether 
the notice be actual or constructive, the vendee cannot have a better 
, title than the person of whom ho took the conveyance. Boursot v. 
Savage, 2 L.R. Eq. 134 ; Durbar v. Tredennick, 2 B. and B. 319; 
Daniel v. DavtSson, 16 Ves. 249. I 

(b) His purchase will not be of any validity whatever, for the reason that he 

throws away his money voluntarily, and of his own free will, knowing 
full well of the right of some other person to the property. Mead v. 
• Lord Orrey, 3 Atk. 238. i 
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(c) A person, purchasing property with the knowledge of the existence of the 
trust relating to it, is in the position of the original trustee so far as 
regards limitation, and cahnot therefore claim the benefit of that law. 
Luttfum V. Begogan, 5 W.E. 120. K 

(3) Purchase of the estate without notice—if valid. 

Where a bo7m fide purchaser has no notice, cither expressly or constructively, 
then he takes a good title, which cannot be impugned. Burgess v. 
WJieate, 1 Eden 195. ^ L 

(4) Payment of trust money into bank—Bank’s liability—Beneficiary’s right to 
follow. 

(a) Bank must ha\k. notick. 

If the Bank has notice (either direct, or by reasonable inference from facts) 
that the property or money is being wrongfully used, the bank is 
liable. Thomson v. Clydesdale Bank (1893) A.C. 282, M 

(b) Negotiaulk msTBUMESis. 

Where a banker takes a negotiable instrument in good faith for value, he ob- 

- - tains a title against all the world. Sail Sheffield v. London and 

Joint Stock Bank, 13 A.C. 333. N 

(c) Knowleuok as trust money , 

In order to make the bankers liable, it must bo shown that they received the 
money, knowing the same to be trust money. Union Bank of Aus- 
tialia v Murray Aynsley, (1898) A.C. C93. O 

(5) Stolen property—Right to follow. 

Stolen property, or property purchased with the proceeds thereof, may bo 
followed into the hands of the trustee in bankruptcy of the thief. Ex 
parte Manchestei and County bank, 39 W.R, 303 (Eng.). P 

(C) Trustees to preserve contingent remainders—Purchase from—Liability of 
purchaser. 

A purchaser, whether voluntary or for value, from trustee.s to support contin¬ 
gent remainders, having notice of the trust, is liable to restore the 
land, since the conveyance is a clear breach of trust. Gorges v. Pye, 
7 B.P.C. 221. 0 

(7) Trustee— Alienations by—Limitation—Title of purchasers. 

Where a suit brought by the beneficiary to set aside, as fraudulent, certain 
alienations made by the trustee, was dismissed by the lower Appellate 
Court, as barred by limitation, on the ground that more than 12 years 
had elapsed since the execution of such deeds of alienations, held : — 

(1) that this was not sufficient, and that the Court should have tried whether 

the purchasers were cognizant, at the time of their purchase, of a 
subsisting trust affecting the property; for, if so, they would have 
taken it subject to the trust, and would stand m the shoes of the 
original trustee, and would not htfbona fide purchasers from trustees, 
entitled to the benefit of the Law of Limitation; and 

(2) that, if the trustee had power to make valid grants, the grantees would 

have a perfectly good title, if they took for valuable consideration 
without notice of the trust. 5 W.E. 120. ^ R B 


3G 



282 


Act'll of 1882 (INDIAN TBUSTS act). [S. 63 

2.—** The beaeficlary....in the trust.*• 

(1) Right to follow trust property—General rule. 

In every case in which the truatoo haa converted any part of the trust estate, 
as between the cestui q^ue"trust and the trustee, and all parties claim¬ 
ing under the trustee, all property, however it may be changed or 
altered in its nature or character, and all the fruit or profit accruing 
from it, continue subject to the trust, subject only to the requirement 
that the property so claimed to bo trust property is capable of being 
identified as in fact acquired with, or shown to represent, the original 
trust estate. PcKnellv. Deceit, 4 D.M and (>. 372; Pe Oatway (1903) 
2 Ch. 356 (360) ; Hams v Truman, 9 Q.U.D. 264, T U 

(2) Right to follow trust property—Ground of rule. 

The principle upon which this rule is based is that the trustee cannot assert 
any title of his own as against that of the cestui quo trust, and that, 
unlesH he has dissipated the whole trust fund, in which event nothing 
remains subject to the trust, any property which can be traced into 
other property into which it has been converted remains subject to 
the trust, and the whole of the propei ty, in case any part of it 
represents property of the trustee himself, is treated as belonging to 
the trust, except so far as he may be able to distinguish what is his own. 
Taylor v. Plumer, .3 and S. 562 ; Luptmi v. White, 15 Ves. 431 
Cook V. Addisimi, 7 Eq. 466 ; Pjrpaite Barber, 28 W.R. 522. Y 

<3) Right to follow trust property- -Trustee in bankruptcy. 

The rule of following trust pnipcny applies against the trustee m bankruptcy, 
as fully as against the trustee himself, even when the bankrupt is 
about to abscond with the property together with other money of his 
own. Fnth v Castland, 2 II. and M. 417. W 

(4) Limitation—Whether a bar to equitable relief—Direct trust- 

(a) As between cestui que trust and the trustee in direct trusts, no length of 

time IS a bar to equitable relief. Bennett v. Colley, 2 M. and K. 225 
(232) X 

(b) For, by reason of the privity existing between them, the possession of the 

f one Is cons'dered to be the possession of the other also, there being 

no adverse title. Wedderburn v. Weddethum, 22 Beav. 84. Y 

(5) Debt—Subject matter of trust—Limitation. 

(o) Dfut uniiEa contilvct on covenant. 

Where the subject matter of the tinst is a debt under a contract or a covenant, 
it IS always the case that, when the trustee is barred, the cestui que 
trust is barred also. Stone v. Stone, L.B. 5 Ch. App. 74 ; Coleman v. 
Bucks and. Oxcm Union Bank (1897) 2 Ch. 243. Z 

(b) Notice of trust iiy debtor. 

But where the debtor borrowed the money as trust money, or knowing it to be 
such, he cannot set up the statute Soar v. Ashwell (1893) 2 Q.B. 

'390 (397). A 

<6) Fraud—Limitation- Equitable relief. 

(u) Any amount of time will not cover a fraud as long as it remains concealed. 
For, until the fraud is discovered, or until the fraud might with 
reasonable diligence have been discovered, the title to avoid the 

, iransaotion cannot properly arise. Blair v. Bromley, 2 Ph. 354. B 



8.68] 


283 


Act II of 1882 (INDIAN TRUSTS ACT). 

2.—**The beneficiary-...la the trust** — [Continued). 

(b) After discovery of the fraud, the trustee (as defendat.t) may take shelter 

under the statute. Then^ ho may say (as a rejoinder to plaintiff) 
“ You shall not bring the matter under discussion at this distance of 
time . it )s entirely your own neglect that you did not do so within the 
period limited by statute.” Hovendon v. Lotd Annesley, 28 Ch. and 
Lef. 634. C 

<7) Nature of such fraud. 

The fraud must be that of the person who net up the statute, or of some one 

for whose fraud he is in Jaw responsible, and not that of a stranger. 

TFiiiM V. Eat I amot>, (1893) 2 Ch. (C.A.) 545. D 

« 

(8) Fraud, not to be subsequent to the accrual of cause of action. 

The fraud relied upon by the defendant should not be one committed subse¬ 
quently to the time when the right of action first accrued. Theme v. 
Heard, (1894) 1 Ch. 699 (606). E 

(9) Equitable relief—Bar from presumption. 

The Court, after a great length of time, will presume some act to have been 
** • done, which, if done, is a bar to the demand of equitable relief. 

Pathson Hawksworth, 10 Beav. 375; Attorney-Oenetaly. Moore, 
20 Beav. 110, but see Thonfson v, Eastwood, 2 A.C. 215 (216). F 

(10) Time within which the presumption is raised. 

(a) The period within which the Court raises the presumption depends upon 

the circumstances of each particular case. Eldrvdge v. Knott, Cowp. 
214. Q' 

(6) As a general rule, twenty years is the period within which the Court raises 
the presumption. [Ibid.) H 

(c) But where there is a statute fixing a specified period in respect of this pre- 

Bumptioo, the Court will not entertain a presumption within a less 
time than that fixed by the statute. [Ibid.) I 

(11) Ground of such presumption—Quieting possession. * 

(ft) Generally such presumptions are made by Courts, not necessarily because 
they really believe what they presume, but for the purpose of quieting 
the possession, Eldridge v. Knott, Cowp. 216 , J 

(b) ” It is said you cannot presume unless you behove. It is because there are 

no means of creating belief or disbelief that such general presumptions 
are raised.” Hillary v. Walker, 12 Ves. 206. K 

(12) ^sumption—Ignorance, mistake, distress—Effect of, on equitable relief. 

(a) lONOBAKCE, MISTAKE. 

The Court cannot presume a person to have abandoned his right, so long as 
be remains in ignorance of it, or labors under a mistake. Bandall v. 
Ernngton, 10 Ves. 427. » L 

(ft) Disteebs—Laches. 

The distress of one, so far as it accounts for his laches, will pro tanto weaken 
the foundation of the presumption. Hillary v. Walker, 12 Ves. 266; 
Byrne v. Frere, 2 Moll. 171, 178. , M 
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(13) Equitable relief—PresumpUon against a class of persons. 

(o) Where a class ol persons release their right, the presumption cannot be 
made in the same way, as m the case of an individual. Whilcote v. 
Lawrence, 3 Ves. 762. N 

(6) For one, who has only an aliquot interest in the property, cannot be 
expected to pursue his remedy with the same spirit as if he were the 
exclusive proprietor, (Ibid.) O' 

Ci 

(14) Bar to equitable relief from public or private inconvenience. 

(a) Where, on account of delay, the administering of relief would load to great 
public or private inconvenience, the relief will not be granted to the 
beneficiary. Attorney-General w Mayor of Exeter, 3a.c. 08, F 

• (6) So, in an action for an account, a settlement may be presumed, where there 

18 great delay and it is probable that most of the parties are dead, and 
the vouchers and receipts lost. Hunton v. Davies, 2 Ch. Rep. 
44; Pearson v. Bekhier, 4 Ves. 627; Hmcy v. Dinwoody, 2 Ves. 87. O' 

(15) Bar to equitable relief from laches of beneficiary. 

(a) Lapse of time or delay in suing, if not accounted for by disability or 

other ciroumstances, conetitutob per se laches disentitling a person to 
relief from the Court. Ohver v. Com? t, 8 Price 167; see Hercy v. 
Dinwoody (2 Ves. 93); Ea^'l of Pmnfiei v. Lord Windm', 2 Ves. 472. R 

(b) So, where a plsintil! cestui que trust seeks to impeach a purchase by a trus¬ 

tee, a delay of less than 20 years may bar his title to relief. Oliver v. 
Court, 8 Price 167. B 

(16) Acquiescence of beneficiary, a bar to relief—Direct acquiescence. 

(a) Where the act complained of was done with the full knowledge and express 
approbation of the cestui que ii ust, he will not be entitled to relief. 
Kent V. Jackson, 14 Beav. 867 (384). T 

* (6) The reason is that a person cannot be allowed to seek relief against the very 

transaction to which he was himself a party. (Ibid.) Styles v. Ouy, 1 
Mac. and G. 427. D 

(17) Acquiescence indirect, a bar to relief. 

(a) Where a person, having a right to set aside a transaction, stands by and 

sees another dealing with the property in a manner inconsistent with 
that right, and makes no objection, the Court will not relieve him. 
Philhpson V. Gatty, 7 Hare 516; Blake v. Gale, 31 0h.I). 196; Mills 
V. Fox, 37 Ch.D. 153. Y 

(b) But where tbe breach of trust has been completed, without any knowledge 

•or assent on tbe part of the person seeking relief, that can be no 
acquiescence in the strict sense of the word. Lewin, p. 1095. V 

(18) Acquiescence—Definition of. 

Aoquifiscenoe has been defined as “ quiescence ” under such circumstances that 
assent may be rcnsonably inferred from it, and is an instance of the 
, laV of estoppel by words or conduct. Lewin, p. 1095. X 
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2.—"The beneficlMry....ln the trust "—{Continued). , 

<19) Trustee committing breach—Remedy of benefidary—JLccount of mesne rents 
and profits—When given. 

(a) Account, iNnBPBNUMNT of any othke ekmep. 

An account of mcBne rents and profits arising from the trust estate will bo 
allowed, when the same is sought independently of the relief against 
the corpus of the land. Lowin, p. 1118. Y 

(6) Account, incidental. 

The account will also be allowed, if the sam,e is prayed for as incidental or 
collateral to any other relief which the cestm qm trust may claim. 
(Ibid.) Z 

(20) Account of mesne profits—Express trust. 

Against an express trustee^ committing breach, as limitation does not run 
between trustee and cestui que trusty the account will be directed from 
the time when the rents were withdrawn. Attorney-Oeneral v. Breiver’s 
Company, 1 Mer. 495 ; Mathew v. Brise, 14 Beav. 341. A 

(21) Following trust property into the hands of volunteer claiming under a trustee 
—Account of mesne profits. 

■“ - In such cases, the beneficiary, where he establishes his claim to the property, 
has a right to the mesne profits and rents from the very commence¬ 
ment of his title. Kidney v., Coussmaker, 12 Ves. 158. B 

(22) Account of mesne profits—General rule—English law. 

(а) Whore the defendant is bona fide in possession, the account will bo directed 

from the time of the accrual of the title. Dormor v. Fortescue, S.G. 

3 Atk. 130. C 

(б) But the account will not be carried back beyond six years before the 

institution of the suit. Reade v. Reade, 5 Ves. 744. D 

(c) And where there has been groat laches in bringing the .uit, the Court will 

not direct an account beyond the date of the decree. Acherley v. Roe, 

5 Ves. 665. E 

(d) But in India, in a suit against an express trustee, an account of mesne 

profits for the whole period will be decreed, because 8. 10 of the* 
Limitation Act does not bar such suits. Powell, p. 277. F 

(23) Assignee of trustee—Liability of—Account of mesne profits. 

(ft) Assignee—Peimabily liable. 

Where the trustee, in committing a breach, assigns the property to X, the 
latter must accounf for the mesne profits primarily. Silkstom and 
llaeiyh Moor Coal Co. v. Edcy, (1900) 1 Ch. 167. 6 

(6) Tbustke when liable. 

But where the assignee is insolvent, the trustee, who tortiously made the 
assignment, shall be answerable personally. {Ibid.) H 

(24) Attachment of property into which the trust estate has been copverted. 

{a) If the trust estate has been tortiously disposed of by the trustee, the bene¬ 
ficiary may follow and attach the pi^perty that has been substituted, 
in the place of the trust estate, so long as the metamorphosis can be 
traced. Taylor v. Plumer, 3 M. and B. 576 at 582. 1 

(6) “ An abuse of trust can confer no rights on the party abusing it, nor on 
those who claim in privity with him.” {Ibid.) « J 
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(25) Rijht to follow chattels—when lost — English law. 

Even in the case of chattels, where they have been purchased in market overt, 
they cannot be recovered by the beneficiary. Lewin, p. 1126. K 

(26) Following trost property—Nature of evidence, for. 

In order to establish the right to follow the trust property into the property in¬ 
to which it has been converted, it is necessary to show clearly every 
transaction by which the original property has assumed its now form. 
Harford v. Lhy^, 20 Bea\ 310. L 

(27) Right to follow after order to pay into Court. 

Where, on a breach of trust having been committed, the cestui que trust ins¬ 
titutes an action, and an order therein has boon passed by the Court 
directing the trustee to pay the money into Court, the beneficiary is 
^ not estopped from following the money into the unauthorised invest¬ 

ments, if the o''der to pay in is not obeyed. Francis v. Francis (6 D. 
M. and (i. (108). " M 

(28) Illegal trust—Right to follow, If applicable. 

The doctrine of following trust money is not applicable, where the purpose for 
which the trust is created is a fraudulent or illegal one, and where the 
cestui que trust permits the money to remain to the credit of the alleg¬ 
ed trustee until after the'rights of the creditors have supervened. Be 
Great Bohn Steamboat Co., 26 C.D. 616, See Barclay v. Pearson, 
(1893) 2 Ch. I(i3. N 

(29) Purchase of property with trust funds—EIection of beneficiary 

(а) Whore the trustee connnitb a breach of trust by purchasing property with 

the trust funds, the beneficiary has a right to elect to take land pur¬ 
chased with the trust money, or to have a charge upon it. Hisk\. 
Webb, Pr. Ch. 84. 0 

(б) The beneficiary ciin elect to affirm the sale of land held in trust, and to 

follow the purchase-money. Be Chamjnmi, (1893) 1 Ch. 101. P 

1[30) No evidence to follow trust fund-Presumption of purchase under trust, when 
raised. 

Where there is no evidence to trace the trust fund into land, the Court will 
presume that a purchase has been made with the trust funds, where 
there is nothing to show that it was made with any other motive. 
Leitns V. Mndocks, 17 Vcs. 48 , Mathias v. Mathias, 3 Bm. and 0. 
552. Q 

(dO-a) Absence of resources with trustees to make purchase. 

Such presumption is also raised where the moans of trustees are clearly not 
sufficient to have enabled them to make the purchase out of their 
own resouross. Eyall v. Ryall, 1 Atk. 59. R 

• 

(.31) Nature of right to follow land. 

The right to follow trust money into land is an equity or equitable right or 
lien, as distinguished from au equitable interest or estate, and is sub¬ 
ject to the rule that a subsequent equitable mortgagee, even without 
notice of it, is postponed to it on the ground of its priority in point of 
• time. Cave v. Cave, 16 C.D. 639. 8 
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(32) In what cases eight to follow ceases. 

(а) Where the trustee has so dealt with the trust fund, as it can no more be 

distmguished or traced, the beneficiary’s hen and his right to follow 
the property ceases out of necessity. Rijall v. Roll, 1 Atk. 168. T 

(б) " In order that the rule as to following trust-money should apply, there 

must be something specific, which is capable of being identified as 
that into which the trust-money has been converted." Be Hallet 
and Co., 2 Q.B. 237. . U 

(33) Debts barred as against tmstee, barred also against beneficiary. 

When a debt duetrom a third party, which is the subject matter of the trust, 
becomes barred as against the trustee, the cestui qtie trust, will also be 
barred in respect of It. Stone v. Stone, .5 Ch. Ap. 74. Y 

(34) Invalid trust—Right to recover trust property—Limitation. 

Under Art. 120, Soli. II, Limitation Act (1877), the right to recover property 
settled on invalid trusts accrues directly the property is conveyed to 
the trustees. 20 B. 511. W 

3 .—" Where the trustee—his hands.” 

(1) Money, notes, etc.—Right to follow, when lost. 

(a) In the case of money, notes and bills, for the protection of commerce, they 

cannot be pursued, when they have passed into the hands of bona fide 
holders in circulation. Colhns v, Stunson, 11 Q.B.D. 142. X 

(b) But money, notes and bills may be followed by the iightful owner, wher^ 

they have not been circulated or negotiated, or if the person to whom 
they passed had cypress notice of the trust. Vermy v. Carding, 18 Ch. 
and Lef. 346. Y 

(c) If money held by a person in a fiduciary chanicter, though not as trustee, 

has been paid by him to his account at his banker’s, the person for 
whom he p.iid it can follow it and has a charge on the balance in the , 
banker’s hand. In re Hallett's estate, 13 Ch. D. 696. Z 

(d) The only diQerence to bo taken between money on the one hand and notes 

and bills on the other, is that money is not “earmarked” and so can¬ 
not be traced except under particular circumstances, but notes and 
bills, because they have a number and date, can, in general, be 
identified without any difficulty Ford v, Hopkins, 1 Salk 283. A 

(2) Trust money mixed with trustee’s money—Right to follow. 

(a) Where money belonging to the trust has been mixed with the trustee’s 

money, the cestui qm trust is entitled to follow it into the hands of 
the trustee. Pennell y. Deffell, 4. T)q G. 9,n6.Ci. 382. R 

(b) The reason is ^at, though the identical pieces of ■ coin cannot bo ascer¬ 

tained, yet, as there is so much belonging to the trust in general heap, 
the right to follow is not taken away. (Ibid.) C 

(3) Misappropriation of trust-moneys—Bankruptcy of trustee. 

Where a trustee misappropriates trust moneys, and he snbboquently makes it 
good on the eve of a bankruptcy, it is not a fraudulent preferefloe on 
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his part. Ex parte Stublnns, L. B. 17 Ch. D. 68 ; Ex parte Taylor, 
h. R. 18 Q. B. D. 296 , Sharpe v. Jaxkson (1899) A. C. 419; Prance 
and Gurrards" Trustee v. ilunsing, (1897), 2 Q. B. 19; Taylor v. London 
and County Banking Co. (1901), 2 Oh, 231. D 

(4) Breach of trust by trustee—Appropriation. 

No trustee can acquire a title to trust property by an appropriation against 
the trust. 1 C.W.N. 265 = 19 A. 277=24 I.A. 10. E 

(5) Money-Right to follow. 

(a) In the case of money, there must be in fact a payment, since the doctrine 
of following depends upon identification of the subject-matter. Be 
Hnllct and Co., 1894, 2 Q.B.D. 237. F 

(5) So, where money not actually received was credited to an account, the 

< doctrine was held inapplicable. {Iliid.) Q 

(G) Honey, right to follow—Executor. 

A beneficiary cannot follow money into the hands of an executor, who has not 
improperly retained it in payment of his own debt, to the prejudice of 
a creditor of higher degree. Re Fludger, Wingfield y. Erslnne (1898), 
2 Ch. 562. H 

(7) Persons standing in a fiduciary relation—Other than trustee. 

(a) Agents, Bailee, Solicitob. 

All persons, standing in a fiduciary relation as the trustee—such as agents, 
bailee, solicitor, collector of rents, etc., are liable in the same way as 
a trustee. Lyell v. Kennedy, 14 A.C. p. 459 I 

ib) Bankeb. 

So, where trust funds have been misapplied, and can be traced into particular 
investments, those investments will be charged with the amount of 
the trust funds so misapplied in the hands of a banker. 

(c) Stock bbokeh. 

^ Similar right exists, where the funds are in the hands of a stock broker. 

Ex parte Cooke, 4 C.D. 123. J 

(d) Consignee. 

In the case of a bailee or consignee, the rule is applicable, only where he is a 
factor in a fiduciary position with a duty to remit the proceeds of sale 
to bis principal, and not where the consignee is one who receives 
goods from any one and trades on his own account, making advances 
on them. Ftskham v. Peel, 28 W.R 941, K 

(8) Trustee—Beneficiary committing breach—Assignment—Right of cestui que 
trust to follow. 

(a) Where a trustee, having an interest in the trust fund, assigns his benefi- 
^ cial interest, and then commits breach by abstracting any part of the 
trust fund, the other beneficiary has a right to follow that portion 
of it which IS *bompriscd in the assignment. Hopkins v. Goman, 
1 Moll. 561. L 

(6) The reason is that the trustee could take no interest in the estate, while 

a breach of trust by him remains unsatisfied. Morris v. Livie, 1 Y. 
, ttudC.C.C. 880. w 
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J.—“ Where the trustee — his hands **— (Concluded). , 

(0) Confusion of trust stock with the trustee’s own stock—Right of beneficiary to 
follow. 

Whoro a trustop, having stock of hih own and binular stock hold upon trust, 
bells part of H from tinio to time, and whore, on his death, the stock 
111 hiH name was found to be irisuilicient to answer the trust, the 
whole vvill bo doomed as appropiiatod to the trust. Amtes v. Skillcrn, 
9 Jur. 122. N 

(10) Trustee of two funds—Breach of trust in respect of one—Repairing breach at 
expense of another—Right of beneficiary to fdlow. 

Where a trustee of two funds, held on different trusts, commits bteach in icspuct 
of one, and then restores one fund at the expense of another by pay¬ 
ment into Court, the testui que trust cannot follow the fund into the 
hands of those who have so received it, Dccauso the latter take it as 
pm chasers for value without notice of the fraud, if as a matter of fact 
they had no such notice. Thoindilarv. Hunt, 3 l>. and J. bG'l. 0 

(11) Charitable trusts—Blending of trust funds by trustee—Right to follow. 

See Audtews v. Me Guffog, 11 A.C. 113 , riovost of Edtubuigh\ hotd Advo¬ 
cate, 4 A.C. 823. P 

(l‘i) Following money lent for special purpose. 

When money has been advanced for a particular purpose, such ,is the puichasc 
of a business, there is a iiduciaiy duty so to apply it and where the 
borrower, without so applying, uses the same for his own purposes, it 
may bo followed, to the extent of the balance rcnunuing, if it can bo 
traced, even against the ti us ce in baiiki uptcy of the borrower. Gibert 
v. Gonatd, 52 L T. 54, Q 

4 .—“ Or the hands of his legai representative or legatee. ” 

(1) Legal representative liable to the extent of assets- 

In England, lu c.isos of b^’caches of tiust by a tiustco, the legal icprcscntative 
IS liable to the beneficiary, to the extent of his assets, for the conse¬ 
quences of breach. Devayncs v. Robinson, 24 Boav 80 R 

I 

( 2 ) Right of beneficiary as against legatee of trustee. 

The assets paid up into the hands of the legatee of a doLiulting trustee c.in be 
followed by the beneficiary, to make good the bioach of trust. Gillespie 
v. Alejuandei, .3 Russ. 137. S 


Saving of lights 
of cot tain trans¬ 
ferees. 


64 Nothing in section 88 entitles the bene- 
ficiaty to any right m respect of property in the 
hands of— 


1 (a) a transfr-ree in good faith for consideration without having 
notice of the trust, either when the puroliase-moncy was paid, or 
when the conveyance was executed, or— 

(6) a transferee for consideration from such a transferee ^, 

A judgment-creditor of the trustee attaclnng and purchasing 
trust-property is not a transferee for consideration within the mean¬ 
ing of this section. 

87 , 
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Act il of 1882 (INDIAN TBtSTti ACT). 

» Nothing in section 03 appJjes to money, currency-notes, and 
negotiable instruments in the hands of a do/ia fide holder to whom 
they have passed in cu'ciilation or shall be deemed to affect the 
Indian Contract Act, 1872, section 108 or the liability of a person 
to whom a debt or charge is transferred ®. 

(NotSB). 

/. - “ CImuse (s). ” 

(1) PoFchaae of trust-property by third persons—General rule. 

The gciici'al rule that a party to an illegal or fraudulent contiaot cannot derive 
any benefit from it obtains in the case of trusts. And all persons who 
f obtain possession of trust funds, with a knowledge that their title is 

derived from a bleach of trust, will be compelled to turn such trust 
funds in their h.inds. Gray v. Lems, 8 L.R.Eq. 526 (643). T 

(2) Absence of notice at time of purchase- Discovery of trust at time of con¬ 
veyance—Effect of. 

(rt) Where the purchaser has no notice of the trust at the time of purchase, but 
afterwards discovers the eriist, and ubt.ains a cognizance from the trus¬ 
tee, he cannot take a valid title, Sanders v. Dekew, 2 Vom. 271. U 

(i>) In this case, notice of the trust at the tune of conveyance converts the pur¬ 
chaser into a t'ustec, and his purchase consequently results in a 
breach of trust, hangtmi v. Astrey, 2 Ch. Hep. 30. Y 

(3) Shares in companies, purchase of. 

In the case of shares in companies, if the purchaser h.is no notice at the time 
of purchase, but has it before registration, still ho is protected. Dodds 


v. HtUs, 2 Hem., and Mil, 421. Yf 

(4) Improper loans of trust moneys 

——cannot be barred, so far as a bjnehciiiiry is concerned. Ernest v. Crozdill, 
i I>e. (lex P. and J. 198. X 

(5) Notice, actual and constructive. 

See notes on S 3, supra, y 

( 6 ) Notice after part-payment, effect of. 

(a) Part-payment of the purchase-money before notice is not suHiciont to give 

a good title to purchaser, liayne v. liaher, 1 (tiff. 241. Z 

(b) Nor is the giving of security for it. Tommlh v, Ndisft, 3 P.W. 306. A 


(c) The whole of the purchase-money must have boon duly paid before notice 
• of the trust. Story v. Wvidson, 2 Atk. 630. B 

(7) Complete conveyance to veifilee necessary. 

For the pica of puichase without notice to be effectual, the property must, 
before any such notice reaches the purchaser, have boon completely 
oonxoyod to him. v. Wigg, 1 Atk. 382; Boots v. Willmmson, 38 

. C.D, 486. !» C 
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2.—‘‘A transferee — transferee.'* 

(1) Vendee without notice fpom vendee with notice. 

{a) Genera t, rule. 

(i) The title of a purchaser for value without notice, from one with notice, is 

unimpeachable, and the beneficiary cannot follow the property in his 
hands. Mer.tiiis v. Johffe, Arab. 313 ; Fmars v. Cherry, 2 Vem. 384 D 

(ii) The reason is that the bma fidea of the second vendee is a good defence in 

itself, and the mala fldes of the vendor ought not to invalidate it. 
(Ibid.) * E 

(6) Exception in charitable trusts. 

This general «ule is not applicable in the case of charitable trusts. For a 
purchaser without notice from a purchaser with notice shall bo bound 
by the claim of chanty. Sutton Cole field Case, Id. 68. P 

(2) Vendee with notice from vendee without notice. * 

(a) Title good—General rule. 

A purchase of trust-property with notice, from a vendee without notice, is valid 
and cannot be impugned. Lowther v. Carlton, 2 Atk. 242 ; Re Barrow's 
Case, L.R. 14 Oh*. D. 432. Q 

(b) Reason fob the view. 

The second vendee takes a good title, not from the merits of his purchase, but 
from the merits of the first purchaser. For, if an innocent purchaser 
wore prevented from disposing of his property, it would result in a 
clog being placed upon the free circulation of property. Ilarnsonv. 
Forth, Pr. Ch. 51. H 

(c) Exceptions tc the rule. 

(i) W'here the subject-matter of the purchase is an equitable estate, and is 

subject to ihe prior equitable interest. Ford v. White, 16 Deav. 120 I 

(ii) Where a person has sold property by fraud, and, alleging that he has given 

no notice, gets it back from him. Kennedy v. Daly, 18 Ch. and L. 
379. J 

(3) Bona fide Vendee from trustee—Subsequent purchase by trustee—Effect of. * 

Where the trustee sells the trust estate to a bona fide purchaser without 
notice, and afterwards himself becomes the owner of the lands, though 
for good and valuable consideration, the trust revives. Booy v. 
Smith, 2 Ch. Ga. 124 , 1 Vorn 60. K 

(4) Choses in action, purchase of, from trustee—Effect 

(fl) Vendee cannot take a better title than vendor. 

As regards choses in action and other personal estate not transferable at law, 
which may have been purchased from a trustee, the purchaser, what* 
ever amount he might have paid, cannot take better title than his, 
vendor. Ord v. White, 3 Beav. 357. L 

(6) Sale subject to equities. 

The vendee most (in conformity with the rulSs governing assignments of choses 
in action) hold them subject to the same equities as the trustee did. 
Cockell V. Taylor, 15 Beav. 103 ; Clack v. Holland, 19 Beav. 262. M 

3.—'* Nothing In S. 63—In circulation." 

See notes on 63, supra. * N 
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" Or Shan be.... Contract Act {1672), S. 108. ” 

Vendee taking a better title than vendor, when 

As to cirourastanoos undor which the buyer takes a belter title than the seller, 
see the exceptions to S. 108, Indian Contract Act. 0 

S.—** Or the Habnity—charge is transferred. ” 

Transfer of debt or charf{e, if affected by S. 63 

B. 63 docs not afTeot the liability of a person to whom a debt or charge is trans¬ 
ferred. 2 A. 4G0. P 

65- Whore a trustee wrongfully sells or otherwise transfers 
trust-property, and aftorwaidh liiinself becomes 
trusteeTf trust-pr'?. ownor of the property, the property again bo- 
pert^ wrongfully comes »subi('ct to the trust notwithstanding anv 

want of notice on tlie part of intervening trans¬ 
ferees in good faith for consideration. 

(Notas). 

I.~** Acquisition by trustee of trSist-property wrongfuily converted. ” 

(1) Lands'Bold by trustee coming into his possession subseqaently. 

See Booy v. Smith, 2 Ch. Cas>. 124, under S. 64, swjwn. Q 

(2) Defaulting trustee cannot claim as against benefleiary. 

No beneficial interest m the trust-estate can bo olaimed by a defaulting trus¬ 
tee as against the beneficiary, even when the trustie derives title 
thereto as the next-of-kin of a deceased beneficiary or in other ways. 
Jncob<t V. Rylanic, L.R. 17 Eq. 341. R 

66. Where the trustee wrongfully mingles the trust-property 
, with his own, the beneficiary is entitled to a 

Right in 0.180 of •' 

blended property 1 charge on the whole iund for the amount due to 

him. 


(Notes). 

f.—"Right in case of blended property ." 

(1) Basis of section. 

This section accords with Cook v. Additon, L.B. 7 Eq. 470. See Whit. Stokes, 
Vol. I, p, 829. S 

(2) Mixing ap«f trust moneys with common fund—Breach of duty. 

(o) It is a grave breach^of duty in trustees to mix the incomes raised by them 
from trust properties, or moneys raised by taking out letters of admi¬ 
nistration, in one common fund with their own moneys. This grave 
breach of duty in trustees, in some circumstances, would expose 
them to very serious consequences, criminal as well as civil. 6 C. 70 
• (76;=7C.L.R. 19. • X 
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I.—“Right in case of blended property ”—{Cmtinurd), » 

(/)) “The trustee, wherever the trust-property may be placed, must always bo 
careful not to amalgamate it with Ins own; for, if he do, the cestm 
que trust will bo held entitled to evei y poi tion of the blended propci ty, 
which the trustee cannot prove to be his own,” huptm v. White, 15 
Ves. 432. U 

(c) The principle ou which the above is based is that, when a person promising 
to keep tho property of another distinct mixes it with his own, the 
whole must be taken to bo the property of the other, until tho former 
puts the subject under such circumstances that it may be distinguish¬ 
ed as satisfactorily as it might have been before that unauthorised 
mixture on his part. (Ibid ) Y 

(ft) Jn Duhe of Leeds y. Jdarl of Amherst, Shadwcll, V. C., says “The general 
wisdom of mankind has acquiesced in this, that the author of a mis¬ 
chief IS not tho party who is to complain of the result of it, bift that 
he who has done it must submit to have the effect of it to recoil upon 
himself.” See Agnew, p 319. W 

(3) IruBt-property mixed with other property bo ab to be not traceable. 

(ft) If the trust property has become so mixed up with the trustee’s private 
property as to render it impossible to tiacc it, e g,, where it has been 
converted into money, whieh has been put into circulation. (Miller 
v. Race, I Buir. 452), or has otherwise become indistinguishable, then 
(since the actual property is gone and that which stands in its place 
cannot be identified), the beneficiary can only proceed against tho 
trustee personally for the breach. See Undcihill, p. 383. X 

(6) Under tho above circumstances, if the trustee happens to be a bankrupt, 
ho can prove against Ins estate. Ei paite Dumas, 1 Atk. 232. Y 

(f) Where the trust money has been inseparably mixed up with the trustee’s 
private money the beneficiary can claim a hen for the former uqum the 
whole of the mixed fuiuls Lewis v. Madocks, 17 Ves. 48; see Re 
Pumfrey, 22 Ch.D. 255 , Lewin, p. 1128 

(4) TruBt property mixed with other property which can be traced 

(ft) Whore, however, tho mixed fund can be identified or traced out, e.g., where 
tho trustee has paid in the trust fund to his general banking account, 
the beneficiary can enforce his charge or hen upon the whole mixed 
fund. Ballet, 13 Ch. D. G%. A 

(6 Where a trustee paid trust money into his current account, and, out of 
money drawn upon that account, purchased an investment in his own 
name, and afterwards applied the balance for his purposes, held that 
his representatives have no right to maintain that out of tho trustee’s 
own money tho investment was purchased, and that what he had 
subsequently spent was the trust money." Re Oatmay, JlerWet v. 
OaUoay, (1903) 2 Ch. 356. , B 

(5) TruBt funds employed by trustee In trade. 

On a trustee mixing trust funds with his own moneys, and employing the 
mixed fund in a trade or adventure of his own, the beneficiary may, 
if hd prefers it, insist on charging the trustee with the prindipal and 



294 


kot 11 of 1882 (INDIAN TRUSTS ACT). ES. 68 

" Right in case of blended property *‘—(Continued). 

a proportionate share of the profits, instead of the principal and in¬ 
terest only. It is not in his province to claim both interest and 
profits ooncerning the money employed in trade. He must elect 
between them. Vyse v. Farter, L H. 8 Ch. 334; see, a’so. Docker v. 
Somes, 2 M. and K. 604. C 

(6) Ideotiflcation, neceasity for. 

On a trustee mixing the trust fund with his own moneys, prior to a charge or 
lien being substar^iated, it must be shown that the trust fund in fact 
forms part of the fund or property whereon the lien is claimed. 

“In order that the rule as to following trust money should apply, there must 
bo something specific which is capable of being identified as that” 
into which the money has been cf'nvorted, and whore a transaction 
has been carried out by set-olT in account, so that no cheque, noto, 

* coin, or credit has over passed or existed in specie, the doctrine is 

inapplicablo. Be Rallet Co., 2 Q B. fC.A.); JSx paite Ilardcastle, 
29 W.U. 615. - D 

(7) Effect of trustee bound to invest a certain sum, purchasing at that amount. 

(rt) The more fact of a trustee having trust money in his hands while maki ng 
a purchase will not bo enough for attaching the trust on lands bought 
by him. Sealy v. StaWi^l, 2 Ir. R. Eq. B 

(6) But, where a trustee, bound to lay out raoooy on land, purchases an estate 
for a sum corresponding with the ameunt to be invested, the Court 
may presume the trust money to have been so applied. Price v. 
Dlackmote, 6 Beav. 507. F 

(r) Rut if it can bo shown that the trustee, who is bound to lay out money on 
land, was mistaken m the nature of his trust, and acted under‘a 
different notion, no such presumption can arise. Perry v. Philips, 4 
Ves. 108. G 

(S) Beneficiary, if can take land itself or has only lien. 

(a) “ Where a trust fund is traceable into land, and the fund constitutes a part 

« only of the money laid out m the purchase, the Court has usually 

given a hen merely on the land for the trust money and interest. ” 
Lane v. Dighton, Anib. 409; see Lewin, 11th Ed., p. 1130. H 

(b) “ But where the entire land is clearly the fruit of the trust fund, the bene¬ 

ficiary must, on principle, have a right to take the land itself, whether 
the purchase was or was not of the description authorised by the 
trust.” Tiench v. Harrison, 17 Sira. 111. 1 

(9) Right of trustee concurring in breach to follow trust funds- 

Where a trustee himself concurs in a breach of trust, he is at liberty, in spite 
of such concurrence, to institute proceedings again.st his co-trustee, to 
follow the trust funds. Carson v. Shane, 13 L.B. Ir. 139. J 

(10) Money followed through bank 

(a) “ If a trustee pay truat-money into a bank to the account of himself, not in 
any w.iy ear-marked with the trust, and also keep private money of 
his own to the same account, the Court will disentangle the account, 
and separate the trust from the private miney, and award the former 
f^p^ifically to the cestui que trust. Pennell v. Detail, 4 De. Q. M. and 
* 372. K ft L 
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Right In case of blended property”-~(Coiicltided). 

(6) In the case of a person occupying a fiduciary position, although not an 
express trustee, as a factor or agent, the same rule is equally appli¬ 
cable. lie Jlallet's Estate, I'iCh. D. (C A.) G96. M 

(c) The same rule has been applied to the case (f a person, who borrows money 

for a specific purpose and docs not apply it foi the purpose for which 
it was advanced. (Iibeit\. Gonard, 52 L.T.N S. 54. N 

(d) In a case in which the question is only botwceii the cestui quo trust and the 

trustee, as long as the trustee has ^oncy of his own standing to his 
account, the trustee’s drawings for his purpose will bo attributed to 
his private money, leaving Ihe trust money intact, lie Hallet's 
Estate, 1‘6 Ch. D. (O.A.) 696. 0 

(ij On a trustee exhausting his own money, the sums drawn out, in the 
absence of evidence to the contrary, will be attributed to the cailicst 
deposits. (Ibid.) p 

(11) Banker and agents—Honeys of constituents ordered to be invested, mixed with 
their own, before insoivency. 

Where the insolvents, carrying cn business as bankers and commission agents, 
invested a portion only of the moneys of one of their constituents in 
securities, and satisfactorily explained then not having invested the 
remainder also as required by the constituent, it was Jield that they 
held the money as bankers and not as agents, and that they wore, m 
consequence, justified 111 not having kept the money .separate from 
their own funds. 6C. 70—7 C.L.R. 19. Q 

(12) Trust funds intermixed and deait with as common fund—Apportionment of 
• profits. 

When two 01 more tiust funds are intermixed and dealt with as a common 
fund, the profits are apportioned between the boiieficiarios, in the 
proportions to which they were originally entitled to the ooiumou 
fund. Sec Provost of Edinburgh v. Lord Advocate, i App, Gas. 82U.R 

(IJ) Bailor and bailee—Effect of mixture without bailor’s consent when goods 
cannot bo separated. 

Indian Law —^If the bailee, without the consent of the bailor, mixes the 
goods of the bailor with bis own goods, in such a manner that it is 
impossible to separate the goods bailed from other goods, the bailor 
IS entitled only to compensation. 

English Law ;—But according to English Law the bailor takes the whole of 
the goods. See Agnew, p. 819. S T 

(H) Commission agent mixing his goods with those of principal. 

On a Commission agent mixing his goods with those of his principal, and 
destroying his books of account, the Court disallowed him his commis¬ 
sion. Gray v. Harg, !K) Beav. 219. U 

» 

(15) Beneficiary seeking to enforce lien, onus on. 

In cases whore the beneficiary claims a charge over specific fund or property, 
in order to enable him to exercise bis lien, the onics is upon him to 
show that the specific fund includes the tiust fund in il. llardcastle, 
29 W,R. 615. • Y 
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' 67. If R partner, being a trustee, wrongfully employs trust- 

Wiongfui om- Property in the business, or on the account, of 

ploymeiit by pait- the iiai’tnership, no other partner is liable there- 

uor-trus.fcco of trust „ . , , 

property for pdrtner- for 111 Ills personal capacity to the beneficiaries, 

ship purposes i. unless he had notice of the broach of trust. 

The partners having such notice are jointly and severally 
liable for the breach of trust. 

f 

IlluHtf aliens. 

‘2 (a) A and B are partuorh A dies, haMng bcquoatlicd all his proptrty to B in trust 
foi Z, and appointed B his sole executor. B, iii'.tcad of winding up the alTai s of the 
partnership, retains all the ass ts in the husinesrt Z may compel him, as partner, to 

account for so much of the profits as aredeitved fiom A’s share of the capital. Bis 

also answerable to Z for the iiupi'oper employment of .i’s assets. 

3 (6) A, a trader, bcijuaiths his property to B m trust for 0, appoints B his solo execu¬ 
tor, and dies. B enters into partnership with X and Y in the same trarlo, and employs 
A’s assets 111 the partncrhhip-busiii''.ss, B gives an inrlomiuty to X and Y against the 
claims of C. Hero X and Y arc jointly liable with B to (1 as having knowingly become 
parties to the breach of trust committed by B. 

(Notes). 

“ Wrongful employ men t. .. partnership purposes.'' 

(1) Principle of the section. 

This section doclaios that, if a partner, being a trustee, wrongfully employs 
trust-pioporty in the business, his co-partners are pcrsona'ly liable if 
they have notice of the breach of trust, but not otherwise. Whit. 
Stokes, Vol. J, p. 829. W 

(2) Partners when liable for such wrongful employment. 

' (n) i’artiicis, knowingly permitting one of their co-partners happening to bo a 

tiustec to employ trust funds iii the paitncrship business, oven if they 
be uot responsible as partners, can be held liable foi having been parties 
to the breach of trust. Fhekton v. Banning, L.E. 8 Ch. 323 (n); see 
also, Vyse v. Forstie, 7 ll.L C. 318. X 

(6) rartnors having notice of such breach of trust will be held liable for the 
money as constructive trustees, though they do not constitute active 
trust<’es so as to be prohibited fiom profiting by their trust. Slnnid 
V. Guyei,'2H Beav. 130. Y 

(3) Right of beneficiary to follow trust money into the hands of a firm. 

(а) Owing to the mere fact that trust funds have been employed in a partner¬ 

ship concern, the firm cannot be made liable. Kxparte Apsey, 3 Bro. 
C.G. 2C5, • Z 

(б) For making the firm liable, all the partners must have been imphoatod 

in the breach of trust. Lindlcy, 4th Ed., p. 312. A 

(c) There would be manifest injustice if pensons are made liable for a broach of 
• trust of which they are wholly ignorant. (Ibtd.) B 
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" Wrongful employment... partnership purposes ^—iCowhtded}. * 

(d) If an imputation against tho partners that they knew, or ought to have 
known, th<it trust monovs wore being employed m a partnership con¬ 
cern, can be made, such i> rtnors will be hold bound to see that the 
trust to which the money is subject aDthotiscs tho use of it, and will 
have to answer for a breach of trust in case of its raisappheation or 
loss. Lindloy, 4th Ed., p. B12. C 

(r) The bonolioiary’s right to fol’ow tho trust money is an incident of liis 
ownership, and the fact that the ^poncy has to be traced not to a 
single individual but to tho ha ds of a firm cannot make any diffeu-noo. 
See Lindloy, II, 1—4. D 

(1) Deceased partner's funds used in trade by surviving partner as his executors. 

“If a surviving jwxrfiw’i, being the executor of a decea.sedpartner, continue the 

testator’s capital, without authority, in his trade,-tho ('our| will 

follow the trust capital throughout all its ramifications, and give to 
the bencficiaiies of tho deceased partner's estate the fruits derived 
from that capital, whatever change and finctuations it might have 
undergone.” See Lewm, llth Ed , p. 1120. E 

-(5) Trustee trading with deceased partner’s money. 

As regards tho liability of a trustee or executor employing funds of his deceased 
jia tner in a paitnorship codcorn, sec Crawshnij v. Collins, J. and VV. 
267, 271), Willct V. Blanjoui, 1 Hare 253. F 

2. —"III. (a).” 

t 

Partnership determined—Partner retaining assets instead of winding up - Effect. 

When a paitiicisliip is dot rmincd by oHIux of time ot bankruptcy or death, 
and a partner, instead of wicdiiig up the pailiiersbip affairs, retains 
all the ass Is m the concern, such partner must not only account for 
the shall* of the proht, but a so for the nnpropei cmployrnriit of cap¬ 
ital. WhiUct V. Jtlnvford, 1 Hare 2.35. 0 

N.B. —The aboic is the principle u-eognised in ihis illustialion ^ 

3. "III. (b}." 

This illustration is based on I'lcklon v fSiiaiintij, 8 L H Cli. App. 82d {nj, noted 
siijii a. H 


Liability of bene¬ 
ficiary joining in 08. Where one of several beneficiaries— 

bioacn of trust. i 

(а) joins in committing breach of trust, or 

(б) knowingly obtain.s any advantage therefrom, without the 
consent of the other beneficiaries, oi- 

(c) becomes aware of a breach of trust committed or intended 
to be committed, and either actually conceals it, or does not, with¬ 
in a reasonable time, take jiioper steps to protect the interests of 
the other beneficiaries, or 

88 • 
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UJ) has deceived the trustee, and thereby induced him to com¬ 
mit a breach of trust, 

the other benchciaries are entitled to liave all his beneficial 
interest impounded as against him, and all who claim under him 
(otherwise than as transferees for consideration without notice of 
tlic breach), until the loss caused by the breach has been compen¬ 
sated. 

When property has been transferred or bcrpieathed for the 
benefit of a manicd womanso that she shall not have jiower to 
deprive heiself ol her henefieial intercr.!, nothing m tins section 
appbes to such propeitv during her marriage. 

(Notes). 

I.—“ Liability of beneficiary joining In a breach of trust. '* 

(1) One of several beneficiaries joining in a breach of trust. 

(а) Whore i no of sovcial houotioi incs ]oiiis with a trustee m eonumtting 

a breach of tmst, and the tiust, osUtc is put to lost., the other bench- 
ciarics have a right tb have the whole of the intciest m the trust-pro¬ 
perty htoppod . 111(1 accuinul.ited in the hands of the trustees, until the 
amount imponrulod with the aecuraulations theicon has compensated 
for the loss for which that betieficiaty is responsible. ’^Re Ex 2 )ntte 
King, ‘2 M. .ind A '110 , see Agucw, p 322. , I 

(б) A boiieheiary coiiecrncd in the brcai h of trusjt should not be allowed to 

icceivo anv part of the bonoJlts to which ho may bo entitled, until and 
unless he has made good the bieach of tiust. Wriodjjatt Gresleg, 
8 S.in. 180 J 

‘‘( 2 ) Rule adopted by Court in such cases. 

“ Nothing c.in be more clear thai the rule wlinh ls adopted by the Court in 
these cases, that, if one party having a partial interest in the trust 
fund induces the tiustcc to depart ftom the direction of the trust for 
his own benefit, and enjojs that benefit, he shall not be permitted 
peioonallyto enjoy the benefit of iho trust, whilst the trustees arc 
subjected to a serious liability which he has biought on them. What 
the Court does in such a case is, to lay hold of the partial interest to 
which tb.it person is entitled, and apply it, so far as it will extend, m 
exoneration of the trustees, who, by his reijuost ard desire, acquies¬ 
cence or by any other mode of concurrence, have been induced to do 
the improper act ” JAUailn v. Wnght, 4 Ueav. 432 , Jacubas v. 
Rglaiics, L.R. 17 Kq 841. K 

(.3) Any equitable interest of beneficiary impoundable. 

For the purpose of being impounded, it is not necessary that the equitable in¬ 
terest of the co-benefieiarj must be .in original interest; it is sutliciont 
'if the interest bo a deiivativo one. CJnltiujworih v. Chambcis, 1 Ch. 
685. L 
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Liability of beneficiary Joining In a breach of trust”- {CvntniHcil)* 

(4) Breach of trust—Estate legally vested in wrong-doer, also available 

(r) To repair the breach of trns-t, even an estate loyally vested in the wrong¬ 
doer by the settlement—an instrument intci riios —may. owing to 
an implied contract, be made available Wotyiyait v. (Jicski/, K Sim. 
180. M 

(b) But to a legal devisee the doctrine eaunotbe extended. Hqlicit v. Butter, 
21 Beav .OfiO N 

(5) Legal estate of beneficiary, not impoundable * 

The equitable interest of the binefieiary can alone he impounded, and not his 
legal estate. Vo.i v. lUdlrhi/. 8 Ch I). 508, 0 

(0) Right of trustee to recover from beneficiary for life on behalf of beneficiary 
in remainder 

Trustees ar*’ entitled to stand in the place of (he cesOtts f/iic ti ii'^teut in remain¬ 
der, foi the purpose of rccovciing, a^nnst the cettiir^ i/iie ii u'^lent fo\ 
life, who instigated a hro-ich of trust, or tlieir estates, the hcnefit ao- 
tually receuot by them in consequence oi such bicach of trust Ttiibi/ 
V Itidehalgh, 7 D M.Q. 109 P 

(7) Beneficiary in default under covenant in trust—Instrument 

(n) On a beneficiary being in default under a coveiiaiit in the tiust mstiuraent 

for payment of money, the tnistee has the light to retain the trust 
property till the default is made good, Jlr Weston, (1000) 2 Cli, 16-1 Q 
(6) Seiitbte —This right exists in favour of trustees of a voliiiitaij settlement, 
lirovidecl the smne is enforceable by the Ceint {Ibid ) R 

(8) Go-trustec being also a beneficiary. 

(o) When a trustee, a party to a breach of trust, is also .i Iwnetlcurj, his en¬ 

tire bcnc/ioial interest, acquued bcfoie oi aftei the bieach, must bo 
ap lied III making good the loss See Lomim, lllli Ed., p. 11.54 S 

(b) But m Birl.s v Midclethwait, 83 Be.iv. 109, the co-trustcc’s hen seems to 
have been limited to the amount of the coiitrihiitiou T 

(9) Impounding of interest of beneficiaries indebted to trust estate. * 

111 England, the right to impound has not been lestiic^ed to the case of the 
boiicficiary joining the brc.ich of trust, but has been extended also to 
cases of beneficiaries being debtors to the trust estate. Davtet v. 
Jcuiynid, ‘2 Ch. 164 , sec Akriiiian, 3 Ch 43, U 

(10) Lien to impound beneficiary’s interest, priority of. 

The hen on a beneficiary’s interest, for the puipose of its being impounded by 
the other bonofioianes, is superior to the right of any mortgagee from 
such benefioiary. Bolton v Cinte, 1 Oh, 544 , Lewin, p. 1155. Y 

(11) Interest of beneficiary against whom to be applied. 

(rt) The interest of a beneficiary concurring in a broach of trust will be applied 
to make good the loss to the trust-fund, as against his assignee in 
insolvency. Ex parte Turpin, 1 D.^and C. 1‘20. W 

(b) Judgment-creditors See Kihooith v. Mounlcashell, 16 l.R.Ch.Rcp. 565, X 
(r) Or general creditors, Williams v. Allen, 32 Beav. C50. Y 

(d) And as rgainst any individual claiming under him (save in the case of pur¬ 
chasers for value without notice of the breach of trust). Wqodyattv. 
Greeley, 8 Sun. 160. Z 
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L—**Liability of beneficiary Joining In a breach of trust **—{Cotwliided). 

{e) The rule under consideration is also applicable to a married woman entitled 
to her separate use, since a married woman acting with respect to her 
■■eparato property is competent to act, in all respects, as if the were 
not married, huhm v. Fennaut, 1 Bro, C C. ‘20. A. 

if) But such a rule is not applicable, whore the property is settled on a married 
woman for her separate use without power of anticipation. Qrigby v. 
Cot, 1 Vcs. 618. B 

(12) Right to impound, as againit beneficiapy’s transferees. 

The right of bencficiarioh to impound their co-benoficiary’s interest extends 
nut only against him as such, but also against his bona fide transferees 
for value without notice. Jneoba v, Ri/lnnce, 17 Eq. 361 , son Kdgar 
V. Plomhy. A.C. 431 (1900). C 

(13) Aenefleiary’s concurrence (n breach of trust. 

(v) A beneficiary concurring in a breach of trust is for ev. r estopped from pro¬ 
ceeding against the trustee for the consequences of ihe act, Bnce v. 
Stolcen, 11 Vcs 319. D 

(6) Therefore, a beneficiary who is also a tiusteo has no right to hold his 
oo-trubteo rtspoiihiblo foi any act in which they both joined. Butler 
V. Carter, 5 L.B.Eq ‘28L E 

(14) Concurrence in breach of trust, essentials for. 

In order that a person might be held to have concurred in a breach of trust, it 
must be shown that he was aware of the faefs and had the moans of 
knowing that a breach of trust was involved in the acts assented to by 
him. Bucleitdge v Glasse, 1 Or. and Uh. 126 , Lewin, p. 1172. F 

(15) Acquiescence of beneficiary. 

-in a breach of trust niav debar him from leliof. Harden v. Parsons, 

Eden 145. Q 

(16) Gross laches. 

• (o)-, e.'j., tor 20 years, will disentitle the beneficiary to relief. Bright v. 

Jjegerton (No. 1), 29 Beav, 60. H 

(6) But, mere knowledge of a right to sue for a breach of trust, without suing 
for a few years, cannot dcstioy the right to impoich the trans.action. 
(/6«i.) I 


2.- ‘ Married woman. ’ 

(1) Femes covert and infants. 

(o)-cannot concur in a breach of trust, they having no legal c ipacity to 

consent to the transaction. Hydes v. Bickerton, cited in WnIJrer v. 


Syniowh 3 Sw. 80 , Wilhtnson v. Parry, 4 Russ, 276. J 

(6) But neither cove turo nor infancy is a protection, if they are guilty of 
actual fraud. T.icwin, p. 1168. K 

(2) Benelioial interest of marridl woman. 

In England, the beneficial interest can be impounded even in the case of a 
married woman restrained from anticipation. Halt, 2 Oh. 625. L 

(3) llarrleil women subject to the Indian Succession Act- 

, _».are Bt liberty to deal with their property, as if unmarried. (See 8. 4, Act 
X of 1865). H 
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Rights and liabi* 
litiosof bcneficiaiy’b 
transferee. 1 


69. Every person to whom a beneficiary transfers 
his interest has the rights, and is subject to the 
liabilities, of the beneficiary in respect of such 
interest at the date of the traiisler. 


{Notes). 

(N-B-—See, also, notes to S. 58, sup} a.) 


t.—“Rights and liabilities of beneficiary’s transferee ” 

(1) Beneficiary's right to transfer. 

Accordingtd S. 58, supra, a bcnofipiarj' may transfer his interest in the trust 
fund. N 

(2) Equities affecting beneficiary enforceable against his assignee. 

(a) According to this section, .in assignee is bound bv the equities affecting his 

assignor, and could therefore Uti' only subject to such equities. F'md 
V. White, 16 Bcav 120. 0 

(b) A person who takes an equitible mortgage, with notice of a prior equitable 

mortgage, is not at liberty, by assignment to another without no‘lc^ 
to give him a better title than ho has himsolf, (Ibid.) P 

(3) Obtaining transfer of equitable interest fraudulently 

A mortgages or sells an equitable interest to R, which mortgage or sale is 
tiaudulcntly obtained, .and then B transfers to U Here G, though ho 
has n lice of the fraud or not, takes subject to A’s equity to have the 
mortgage or sale sot aside. Cockell v. Tayloi , 15 Beav. 103. Q 

(4) Beneficiary debtor to trust estate. 

(a) The assignee from a beneficiary in debts to the trust-estate can get the 
right to the beneficial interests assigned to him, only on his discharg¬ 
ing the debts due by his assignor. Pruldy v Rose, 3 Mer. 86. R 

(h) Such an equity attaches on an assignee from a beneficiary, whose interest 
18 liable to be impounded, by reason of his complicity in a breach of 
trust. Bolton v. Curie (1895), 1 Gh 544. b' 

(5) Trustee debtor to trust estate 

(ft) A similar equity attaches on an assignee from a trustee or executor having a 
beneficial interest, but is a debtor to the trust or executorship. Cl’Ock 
V. Holland, 19 Beav. 262. T 

ip) On a trustee, having a beneficial interest in the trust-estate and owing 
money to it, assitining his interest, the assignee is under obligation to 
discharge the debt owing to the trust-estate by the trustee. This is 
the case, whether the original debt was contracted before or after 
assignment, Moiris v Lire, 1 Y. and O.C C. 380. U 

(6) Assignor not acquiring fiduciary position until after assignment. 

Where an assignor does not acquire his fiduciary ^sition until after the assign¬ 
ment, no equity will arise against hyn in respect of a subsequently in¬ 
curred debt. Irby v. Irby, TO Beav. 632. Y 

(7) Set-off affecting assignee. 

An assignee from a beneficiary is liable to the same equities as his assignor, 
not merely in respect of the actual payments, but in regard to the 
right of set-off. Camndish v. Oreaves, 24 Beav. 163 (173). ’ W 
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CIIAPTEK VTI. 


Op Vac criNi} the Office of Trustee 


OIKco liow vacated. 


70, ^riie foffice of a trustee is vacated by his 
doatli or bv his discharge ^ from his oflice. 


(Notes) 

I,—Discharge.” 

See dotes under S 71, infm. 


X 


71. A tiu'-toe uia> be discharged from his 
office only as follows :— 

(ff) by the extinction of the trust ^ ; 

c 

(6) by the conipleturii of his duties under the trust ^ ; 

(c) by such means as may be {.irescnbod by the instrument of 
trust ; 

((?) by appointment under this Act of a new trustee in his 
place ^ ; 

(0 by consent of himself and the beneficiary, or, where there 
are more beneficiaries than one, all the beneficiaries being compe¬ 
tent to contract ^ , or 

{f) by the (burt to winch a petition for his discharge is pre¬ 
sented under this Act. 


Discharge of trns- 
too. 


(Notes). 

“ Clauses (a) and (b).” 

See noles to S. 77, inUn. XI 

2.— ** Clause (c)." 

(1) Reason for this provision. 

Since a pel son creating a trust may mould it m any way he pleases, he may 
provide that, on the occurrence of certain events, and the fulfilment of 
certain conditions, the original trubtuc may retire, aud a now trustee 
be substitut d. See Apnow, p 3‘27 Y 

(2) Form of power most commonly in use in instrumsnts drawn according to 

English precedents 

{a) “ In case the trustees appointed by the instruniont of trust, or to be ap¬ 
pointed under the power, or ani of them, shall die or be abroad for 
twelve calendar months, or be desiioui of being chscliarged from, or 
refuse, decline, or become incapable (unfit), to act in, the trusts it shall 
bo lawful for the eeitui que tru^t. to whom the power may be given, or 
(as the proviso is frequently worded) for the surviving or continuing 
trustee, or the executors or admnistrators of the survivor, by deed or 
.writing, to nominate some other person to be a trustee." Lawin, 
• ilth Ed., pp. 780, 787. Z 
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2,—“ Clause {c) "-{Cmwludcd). * 

{b) “ The best forms provide th.it a refusing or retiring trustee shall, if willing 
to exccirc the power, be deemed to bo a continuing trustee.” Agnew, 
P 3J7. a 

(c) “But it IS attended with this inconvenience,that, if the icfusingoi retiring 
trustee do not join, evidence may be e.i'Ied for that he w'as not n ilhiuj/’ 
Lowin, 11th Kd , i' 7.S{>. B 

((/) “ Sometimes the p wer is given to the niiviving, continuing, or other trus¬ 
tee — an addition which has boeft found useful in practice.” See 
Jjoid Cnvioy^ v. lirsi, 19 Beav. 414 , Agnew, p 327. C 

(<') The power then pioceeds to dcclaio that the trust estntc shall foithwith be 
\estcd jointly in the pensons who ,rre in future to compose the body of 
trustees , and that the new oi substituted trustee shall, either before 
or after the tru'-t estate* sh.ilJ have bc'eii so vested, ho capable o^exor- 
< ising .ill the srine powers as if lie h*) been oiiginally named in the 
settlement.” Ijewm, 11th Ed., p. 787 D 

(d) Trustees to see that circumstances urging him to retire are precisely those 
contemplated by the proviso 

A tiustoe must carefully asreitam th.it the circumstances nt clcr which he 
I'cdics fi< m the tiust are prcciseh those contc*niplatecl m the terms of 
the proviso i’oi if it is otltierwisc, the* tinstce resigning will bo made 
liable fot all the evil consequence-, jnst as if lie had delegated the 
olhcc. Sec Taiwin, p. 7‘JG. E 

(4) Beneficiary's power to remove and appoint trustee, to be exercised reasonably. 

All instrument cieating a tiu->t iiiav i.oiifcr on its bencfieianes the power to 
remove a tiustoe up ointecl u* dcr it and appoint a new one in his 
place , but ihe fowor must be exeicisoci reasonably , and the Couit will 
not uphold the romovitl, niiless it is sitislied that the power was 
oxoiuiscd for the bciiciit of the tiust, and not iii a capnemus manner. 
9 Bom L.R. 514 (,21), [7 c^ijvi v. 'i'ucKey, (I":!'!), 2 Jo. and Lat, 95, 
ii.J p 

(*>) Difficulties justifying retirement must arise in connection with administration 

of trust 

The unexpected difliculties justifying the rctiicnient of a trustee must, novcrthc- 
lesb, arise in conncetio'i w'llh the adnnnisttatum of trusts, and not 
relate t > himself individual!j, or to any act of his own. Forsliaw v. 
Ihjgtnson, 20 Beav. 485. Q 

((>) Retirement justified. 

The doubt as towhothci (be tiu'-ts h.ivc been dc'claied accoiding to the intent 
of ihe parties justifies the reluoniciit. Neale v. Dai'iex, 6 1). M, and 
G. 258. H 

^ 3.--“By appointment .. of a new trustee In bis place. ” 

(N.B. —Bee also notes under Ss. 73, 74, 7.), ) 

(1) Misbehaviour of trustee 

A tivstee trJio has nmheJutied can, nt the icquest of the ■ beneficiaries, be 
rcmcivcd from office, by the Coiiit appointing a n>w tiustoe iu his 
p at,c Millard v. Eyre, 2 Vcs. 91; see Palaiwt v. Cat^w, 32 
Beav. 504. . | 
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*S»~‘*‘By Mppointment. ...of a new trustee In his place **—(Concluded). 

(Si) Bankrupt trustee. 

(o) A tfustee beconiiny a bnvhiupl is liable to be lenaoved from oflico, and the 
fact that he has obtained the order of discharge cannot make any 
difference. Burlie, 45 L J Ch 52 J 

(5) If a tiuhte« becoming a bankrupt refuses to join in the appointment of a 

new trustee, the Court should at tlic request of the beneficiaries, 
lemovo him and appoint a new one. Be Adams, 12 Ch. D. 634. K 

fil) Costs of appointment of new trustee, prior to Trustee Act, 1893. 

Previous to the conferring on tiustccs of the atatutory po^eis under the 
Trustee Act, 1893, whoir the cirouinstances preventing ihe continu¬ 
ance of the trustee’s duties arose from any act of his own, or anything 
* relating to himself, he had to pay the costs of the appointment of a 

new trustee. Foi slmir v. Higytnion, 20 IJeav. 486. L 

4. By consent contract.” 

Discharge by beneficiaries. 

(1) Beneficiaries to be sui Juris. * 

(n) A trustee can only be cfToctually discharged by the c innion consent of all 
beneficiaries, if they arc all conipctciit to contract. WUhinson v. 
Patrv, 4 Ru.ss 27G * 

(6) They should not be infants, for, if any of them arc infants, no disch>irgo 

by those who are suiyiiits will provoiit tlie trustee from his liability 
to the infant beneficiaries. Hilkmioivv. Parry, 4 Russ. 276. N 

(c) “The rule wi'l be the same, wha'cvei the disability may bo ” Sec Agnow, 
p. 327. 0 

Concurrence of majority of beneficiaries insufficient for discharge of trustee. 

(a) All the beneficiaries must concur iii tlic d'schargp, a discharge by the 

majority being ineffectual. Kj ixntc Hiujluib, P 

(b) For, oven in the case of a numerous body of creditors, the consent of the 

majority is no estoppel as against the icst. (Ibid.) Q 

(3) Forcible removal. 

A trustee cannot bo forcibly removed by a beneficiary or a trustee. Ex parUs 
Hughes, 6 Vos. 617 R 

(4) Beneficiary not in existence. 

Where all or any of the beueficianes arc unborn the trustee caniiotj^ with 
safety, be dischaiged under the clause, as he cannot have the*sanc¬ 
tion of all the patties interested. See (lodefroi, 8rd Ed., p. 705. 8 

(5) Trustee ebtainlng sanction of ail beneficiaries, sul /ur/s—Effect. 

A ItWistoe obtaniirig the joint sanction ot all the beneficiaries, who are of full 
• . ' ago and sui luns, c.irrinot afterwards be made responsible on the 
‘ j. ^ ground of delegation of his ollioe.. See Clodofroi, p. 705. T 
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,; : S,—"Bya>un...Acf* 

(M.B. —See notes to B. 72, infra). 

(1) Diioharge of tpoetee by order of Court. 

A trustee can retire on the order of Court to that effect. Be Qregson, 84 Ch. 
D. 209. U 

(2) leaue of originating sunimonB for appointment of new trustee. 

A trustee wishing to retire, by appointing a new trustee in his place, may get 
an originating summons under the rules of the supreme Court for the 
appointment of such a trustee. Be Somerset, W.N. (1887), 122. Y 

(3) Payment of oostirof retiring trustee. 

\ (a) A trustee wishing to retire from office must be paid his costs from the 

estate. Stokes, IS Eq. 3S3. W 

(6) A trustee retiring on proper grounds and oi^t of necessity will be entitl&l to 
got his costs from the trust-estate. Greenwood v. Wakept d, 1 Beav. 
576 ; Gardiner v. Downes, 22 Beav. 396. X 


72. Notwithstanding the provisions of section 11, every trustee 
may apply by petition to a principal Civil Court 

oharged°rom\rust* Original jurisdiction to be discharged from his 
office ^; and, if the Court finds that there is sufficient 
reason for such discharge 2, it may discharge him accordingly, and 
direct his costs to be paid out of the trust-property But, where 
there is no such reason, the Court shall not discharge him, unless 
a proper person can be found to take his place 


(Notes). 

/,—*• Every trustee may apply—to be discharge^d from bis office.’* 

(1) Duties becoming complicated—Discharge- 

Where the duties of the trust have become vime complicated than they dnginaUy * 
were, the trustee may insist on being discharged and may enforce that 
right by action. Greenwood v, Wakeford, 1 Beav. 576. Y 

(2) Trustee getting himself discharged on application to Court. 

(o)‘ By submitting Die management of the trust to the Court, tHe trustee may 
in a proper case get himself relieved of the liabilities of his office. 
Forshaw v. Higginson, 20 Bohv. 485. Z 

(6) In such an action, the Court, in a proper case, exercises its jurisdiction for 
discharging a trustee, without appointing a new trustee in bis place. 
Be Cherdlwynd’s Settlement, (1902) 1 Ch. 692, X 


(3) No new trustee oan be found—Trustee's right to be discharged. 

(a) In cases where no other fit person can bodound willing to act, the right of 
the trustee to be discharged must depend on the circumstances of the 
case. Lewin, p. 814. B 

(5) It 18 not possible for the Court to divest the trustee of the estate, before 
some one can be found to take it. See Feneshaw v, Miggtnson, 20 
Beav. 485. ^ /« C j 
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§vefy trasUe may apply. ...to be dlacbarged from Ma 


(i) Ohubargaat meeator, when oim be madA. 

Aa executor is regarded in some sense as a trustee, but be oeanot, like a 
trustee, be disobarged, oven by the Court, from bis exeoutozBhip; 
when the funeral and testamentary expenses and legacies have been 
satisfied, and the surplus has been invested upon the trusts of tbe'^ 
will, the executor then drops that character and beooriiea a trustee in 
the proper sense, and may then bo discharged from the office, like 
any other trustee. ” Lewin, 11th Ed., pp. 816, 817. D 

(6) Effect of discharge of executor. 

Where he has made out a proper case for his discharge, the Court could dis-j.^ 
charge an executor on his own application. Such a discharge how¬ 
ever would not .afiect his liability for his past acts and omissions as 
' executor—it would only relieve him from the duties of the office 

subsequent to the discharge. 29 B. 168=7 Bom. L.B. 196. E 

2.—Sufficient rea$oa for such dt&cbarge. ” 

(1) Truetee cannot capriciously retire. 

A trustee accepting a trust will not be allowed, voluntarily, from mere caprice 
or other trivial cause, to throw it up at the expense of his beneficiary. 
The Court ought to eSme to a conclusion in each case, whether the 
conduct of the trustee in the particular instance falls within the rule. 
Cotutenay v. Courtenay, 3 J. and Lat. 583. P 

(2) Wilful misbehaviour on the part of the trustee. 

-will amount to sufficient reason for his discharge. Palairei v. Carew, 

32 Beav. 564. G 

S.-^“ Direct his costs to be paid out of the trust property ." 

(1) Costs of tanistee retiring on proper grounds. 

See undei S. 71, supi a. H 

s ii) Costs of trustee’s representatives refusing to act. 

An executor of a trustee or any other of his representatives may refuse to act 
in the trusts and claim his costs. Legg v. Machnell, 1 Gifi. 165 ; 
Aldridge v. Westbtocke, 4 Beav. 212. , I 


{S) GmnpUoatlon of trust. 

, On a trust, originally a simple one, becoming embarrassing from itsoompUoa- 

tion, the trustee may apply to be relieved, and will be given his costs. 
Bnrket v. Peih, 2 Drew 340. J 


fi) Costs to be home by trustee retiring capriciously. 

Where a trustee retires capriciously and without proper reasons, he will have 
to bear the costs of the retirement. Howard v. tthodes,'! Keen 58[11 S 

4.—But where,...place.'’ 

fruileo ddMifttg to retire from mer#oaprioe. 

; K » doiibtful whether the Court can or will disohurge iim, Unless 

' .. ‘ another person is found os substitute. Ardiff v, Stfooge, 1 Ir. Bq. 

I fbp..79., ^ ‘ 
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(1) Tnut«« eatltied to dlsohu^e not bound to nomlnalte nobstltate. 

Wbeie the tflistee is not retiring voluntarily and from mere oaprioe, but fe 
entitled to be discharged from his trust, ho is not bound to show to 
the Clouet that there is some other person ready to accept the trust. 
'■ Courtenay r. Courtenay, 3 J. and Lat. 633. X 

(2) Part of trnst utate lost. 

On apart of the original trust estate being*supposed to bo lost, or not forth- 
, coming, the Court will not appoint new trustees, so as to make them 
partial trustees only, but will appoint them trustees generally. The 
Court, if required, will, at the same time, to protect thetrustees, direct 
an enquiry, when any portion of the trust fund has been lost, and 
what steps should be taken for its recovery. Bennett v, Bxirgii, 
6 Hare 295. , * N 

(3) Application for discharge -Procedure—English and Indian law. 

(а) According to the law prevalent in England, an application by the trustee, 

« . to the Court, to be discharged from the trust, must be by suit or bill. 

Ex parte Andxrsm, 6 Yes. 243. ' 0 

(б) If, however, a suit re the trust estate is pending, the trustee may move in 

the suit itself for his dischai^e ; he may solicit dismissal by petition 
or motion. -v. Osborne, 6 Yes. 465. P 

(c) According to Indian law, he can apply by petition (Tide section }. Q 

(4) Serxiee on opponents to application beyond jurisdiction. 

Service may be ordered by the Court, on opponents to an application for dis¬ 
charge, out of the Court’s jurisdiction, Or, substituted service may be 
efiected. In re Beveli Telegraph Co., i^hJ. Ch. 720. B|8 



78. Whenever any person appointed a trustee disclaims or 
. . . i. * any trustee, either original or substituted, dies 2, 

Appointment of • j ^ • 

new trustees on or IS, for a continuous period of six months, 

death, etc. absent from British India 3, or leaves British 

India for the purpose of residing abroad or is declared an insol¬ 
vent or desires to be discharged from the trust 6, or refuses or be¬ 
comes, in the opinion of a principal Civil Court of original jurisdic¬ 
tion, unfit or personally incapable to act in the trust 7, or accepts 
an inconsistent trust, a new trustee may be appointed in his place 
by— 

(a) The person nominated for that purpose by the instrument 

of trust (if any) 8, or ^ 

(b) if there be no such person,, or no sudh person able and 
willing to act, the author of the trust, if he be alive and competent 

ttb contract, or the surviving or continuing trustees or trustee for 
,'tbnthhe being, or legal representative of the last survbring and 
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cSutiming trustee, or'{with the consent of the Court) the retiring 
traateea, if they all retire simultaneously, or (with the like consent) 
the last retiring trustee 9- 

Every such appointment shall be' by writing under the hand 
of the person making it. ; t 

On an appointment of a new trustee, the number of trustees 
may be increased lo. 

€• 

The Official Trustee may, with his consent, and by the order 
of the Court, be appointed under this section, in any case in which 
only one trustee is to be appointed, and such trustee is to be the 
sole trustee. 

The provisions of tlks section relative to a trustee who is dead 
include the case of a person nominated trustee in a will, but dying 
before the testator n, and those relative to a continuing trustee -in¬ 
clude a refusing or retiring trustee if willing to act in the execution 
of the power. 

(I^otes.) 

(N.B .—See notes on S. 60, supra), 

(General). 

ProvUions of the Boctioa—soarce of. 

The provisions of the section have been taken from the Trustee Act, 1893, 

• which, after providing for the appointment of new trustees, enacts 
certain rules also for the vesting of the trust property in the trustees 
newly appointed. See S-10 of Trustee Act, 1893. T 

/.—« Whenever any....dlaGlalms.*’ 

• ( 1 ) Diaclaimev by a trustee—Effect of, etc. 

See notes on S. 44, mpra. U 

(3) Disolalraer of trusts amounts to retirement—Appointment of new trustee 
Justifiable. 

(а) A disclaimer of trusts, e’ on after the trustee has acted in them, is regard¬ 

ed as a desire to retire, and an appointment of new trustees would be 
justifiable. Noble v. Mnymolt, 14 Beav. 471. Y 

(б) A disclaiming trustee comes within the meaning of a retiring trustee. 

'V%scoimiess D'Adhemar v. Bertrand, 35 Beav. 19. Iff 

2.—*‘ Or any trustee...die8 ." 

(1) Death of one of the trustees, effect of, on the administration of trust estate. 

Sea notes on S. 44, mpra. w 

(3) Dm# dt a trustee-Appointment of another in his place. 

A trustee can be appointed in the place of one dying in the testator’s life-time, 

■«' “u by the surviving or continuing trustees, either under a power in the 
„ w^tlement, or under the statutorypower, lie Sadlers' Trusts, 6 D«. 

.tQ. and 9 hi. 67, Y 
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3,-—** Or Ib far m eoattauous . British ladla, ** 

(1) Abunoe tram the United Kingdoin—Engliah law. 

(a) ABSENCE FOB MOBE THAN TWELVE MONTHS. 

Where a trustee is out of the United Kingdom for more than twelve months, 
a new trustee could be appointed. S. 10 of Trustee Act, 1893. A 

* (6) OONOURBENOE OF SUCH TE0STEB IF NECES8AKY FOB NEW APPODIT- 

MENT. 

It ,is unnecessary to get the consent of su^h trustee, who is abroad, for the 
^ appointment of a new trustee, unless he is willing and competent to 

concur. Be Coates to Fat sons, 34 Ch. D. 370. A 

(c) WIT4LINGNESS AND COMPETENCY OP TRUSTEE OUT OP THE UNITED 
KINGDOM—Onus op proof. 

The onus of proving that he was willing and competent is upon the person 
impugning the validity of the appoiAtment. (Ibid.) B 

(9) Temporary abaenoe—if BofBclent for appointing a new trustee. 

^ A mere temporary absence, with the intention of returning, cannot justify 

• • the appointment of a new trustee, lie Moranan Society, 26 Beav. 

101. C 

4 ,—“ Or leaves British India . abroad. ” 

(1) !brastee residing abroad. 

(a) > Where a trustee hUs left the country to reside permanently abroad, and 

his whereabouts are not known, a new trustee may be appointed. Be 
Bignolds’ Settlement Trusts, 7 L.B. Ch. App. 228; Re Harrison's 
Trusts, 22 L.J. Oh. 69. D 

(b) Where a trustee goes away abroad, for a very long period, or, resides there 

permanently, the Court may remove him at the instance of the 
beneficiary. Buchanan v. Hamilton, 5 Ves. 722. E 

(c) Whore a trustee had taken a Jive years’ lease of a house in a foreign country, 

tor the purpose of residence, there was held to have been sufficient 
ground for his removal from office. Payne v. Slangfot d, 1 Ch. 288. F 

Or Is declared an Insolvent.’* 

Recent bankruptcy neoessary for removal. 

In order that the insolvency of a trustee may justify his removal from office, 
it is neoesarry that ho .must have been lecently declared a bankrupt, 
Adam’s Trust, 12 Ch. D. 634; Banker, 1 Ch. D. 43. G 

6, —** Or desires to be discharged from the trust.” 

Retirement of trustee in oonsideration of premium. 

(a) In oonsideration of premium paid to him for so doing, a trustee cannot 

retire from office, and an appointment, made by the retiring trustee, 
of the person who so paid the preipium, is invalid. Sugdeve v. Cross- 
land, 3 Sm. and Q. 192. H 

(b) Nor could he retire in favour of one, who intends to commit a breach of 

trust. If he BO retires, he is responsible for the misbehaviour of the 
trustee who is newly substituted in his place. Palairet v. Careio, 
32 Beav. 564 ; Head v. Gould, (1898) 2 Oh, 260 at 273, 274* |„ 





310 Aot II of 1882 (INDIAN TRUSTS A01?). Ci^ 78 

. * 

T,—** Or rrfuMea or boeomos . iacMpmbte to act la tho trutt," > 

(1) InoApaoityi a gvouDd tor appointing a new ipuiiee. 

(n) Personal moapaOtty on tho part of a tranteo to aot in the administration of 
trust property is a sufficient reason for appointing a new trustee. Re 
Btgnold's Settlement Trustn, 7 L B. Gh. App. 233 ; Re Wheeler and 
Richard, (1896) 1 Cb 315 $ 

{b) It does not embrace the cab<> of a trustee, who is an absconding bankrupt— 
though such a jperson would be unfit. Be WaMe, 9 Ha. 106 ; Be 
Roche, and War 287. 

(c) Nor does it cover the case oi one who is permanently resident abroad. 
Withingtan v Witlmxjtm, 1C Siin 104. L 

(2) Lunacy of person with power to appoint—Duty of Court. 

* Where the person, ^in whom the powci of appointing is vested, becomes a 

^ lunatic, the dourt will appoint a person to exorcise such power or 

give the required consent on behalf of the lunatic. Re Fuller, 2 Gh. 
551 4 M 

(3) Bofttsing or retiring trustee, powers of 

Under the English law, the p i v,. i of appointment vested in a surviving or 
continuing trustee as suth Ciinnot be exorcised by a refusing or^retir- 
ing trustee. Travit v Ihmjiootth, 34 L.J. Gh. 666. N 

(4) Discretion of Court to remove trustee found untit > * 

In the mattei of removal of tiustees, the Court has a large discretion enabling 
it to so remove a trustee whenever it finds him unfit or incapable of 
peiforming the duties relating to the tiust. Lemawn, 22 Gh. D. 638 ; 
Re Phelits, -11 Gh P 351 0 


aew trustee la bis place by (a) tbe persoa aomiaated. . 

trust (if any).” 

j(l) Poww to appoint, personal right. 

The power to appoint, conferred on a person under an instrument of trust, is 
to be construed as a personal right, and cannot be taken as incident 
to the donee’s estate jinst, 6 Gh Ap 735 P 

(2) Power to appoint, not imperative. 

The statutory power to appoint is not imperitive, and consequently, it is not 
obligatory on the donee of such a power to exercise tbe same by way 
of appointing a new trustee lit Knighi, 26 Gh. D. 82. Q 

(s) Dcmee of the power, when may act as trustee 

It IS only under special circumstances that tbe donee of the power xnay him* 
self act as trustee, and that only on obtaining the sanction of the 
Court. Montftore V. Gmdella, 2 Gh. 723. B 

(4) Joiafklioldlers of power to appoint new trustees—power of snjnrivor. 

WheietKe persons holding a joint power of appointment under an instrument 
of trust fail to agree as to the person to be appointed, the snrviving 
W continuing trustees got the statutory power to appoint. Re Sheih 
mard. W. N. 118881. 234. 
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(i/ {0(w^in««d). 

(6) . Power of nomiaatiag two trai'itees to place of one. • 

Where a power of nominating the trustee is given to a certain person 
mentioned in the settlor’s will, the donee of the power could, under 
. Lord Cranworth’s Act, appoint two trustees in place of one. Be 

Breary, W. N. (1873), 1248. ' T 

(6) Ippointment of new trustee-whether actupl oonveyance of trust estate 
H neoessary to perfect title. 

(I) Old law—©IVEBOBNT VIEWS. 

(а) The person to be appointed was not invested with the character of trus^, 

until he had both been nominated to the office by the donee of the 
power, and the trust property had also been duly conveyed or assign¬ 
ed. TTorbiirtort v. Sandys, 14 Sim.. 622. U 

(б) In a later case it w.aa held that the appointment of new trustees and the 

transfer of the trust property to them were two distinct and separate 

^ matters, that the transfer could only take place when the appoint¬ 

ment was complete, and that it was not necessary, for the perfec¬ 
tion of the appointment, that the trust property should be actually 
^ conveyed to the now trurt-ie. Noble v. Mayinolt, 14 Beav. 471. Y 

(c) In another case, where there was no transfer of trust funds, on an appoint- 
„ meut of a new trustee, it was hold that a receipt given by the new 
trustee and the surviving trustee to X (who purchased a portion of 
trust property) conveyed a good title to the vendee. Welsteadv, 
Colvile, 28 Beav. 537. Yf 

(II) Present law in England-Conveyance not necessary. 

In the present day, m England, an actual conveyance of the legal estate is not 
necessary for an appointment of new trustees being validly made. 
Mara v. Browne, (1896) 1 Ch, (C.A.), 199, 213. Z 

(7) Stamp on appointment of new tPUBtees— Englieh law. * 

Whore a new trustee is appointed, the appointment requires 10s. stamp. See 
Stamp Act (1891),' (54 and 66 Vic , C. 39) Y 

(8) Proper appointment of new trustees—Refusal of oldjto transfer trust estate- 
liability of the latter. 

On a proper appointment of new trustees being made, if the old trustees, 
obstinately and perversely, without any sufficient reason, refuse to 
convey the funds to the former, the latter will be liable for costs poca* 
sioned by their wilfulness. Me Wtse’s Trust, 3 Ir. R, Eq. 699. K 

1 , * 

(9) Two trustees under a Settlement-Retirement of botii— Appoinfanent of one 
Ipsteadi if valid. 

Where there are two trustees under a settlqpient, and both retire at the same 
time, an appointment of a single trustee in fdieir joint places is. not 
valid. Hulme v. Sidme, 2 M. and K. 682. A 

. (10) Hew tmstee to be wltiiltf jnriidleton. 

Generally the new tmetees appointed should be persons amenable to Jtbe juris" 
• diction of the Court. 16 Jur. 852. 
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(11) Appointment of one trustee in the place of several is bad. 

(a) Where a settlement constitutes three trustees, with a power of appointment 
of new trustees, and two died, the survivor should refuse to retire in 
favour of a single new trustee appointed in his place. Barrea v. Addy, 

9 L.B. Ch. App. 244 ; hit see Forster v. Abraham, L.B. Eq. 351. C 

(5) For the donee of the power should restore the original number, (Ibid.) ]) 

(12) Appointment of relaldve of cestui que trust if valid. ^ 

(o) NOT VAUD GENERALLY. 

Generally, it is not right to appoint a near relative of the cestui que trust as 
trustee, on a change of trustees. Lowin, p. 808. E 

(6) Reason therefor. 

(i) The reason is that, in case of such appointment, there will be a conflict 
between interest and duty. Wilding v. Bolder, 21 Beav. 222. F 

(it) The cesfut que trust has a right <0 insist that the administration of the pro* 
porty should be confided to the care of some third person, who will not, 
m any case, be influenced by bias. Lewin, p. 808. G 

(c) Costs in respect op such appointment—person liable. 

If the relative be appointed and proceedings be instituted for hxs removal, the 
costs occasioned bv such improper appointment should be thrown on 
the person W'ho filled up the trust Passtngham v. Sherbont, 9 
Beav. 424. H 

(13) Whether the donee of the power could appoint himself. 

(a) GENERAL RULE. 

(i) As a general rule, it is not competent to the donee of the power to 
appoint himself a trustee. Tempest v. Lard Camoys, 58 L.T.N.S. 221, 
223. 1 

(it) Because no one can lie judge in his own case. ( Ilnd). J 

* (b) SPECIAL CASES. 

In special circumstances, such an appointment, if sanctioned by Court, may 
be made, as there is no absolute rule prohibiting him from doing so. 
Montfoire v. Guedella, (1903) 2 Oh. 723. K 

(14) lafruotaous appointment of new trustee—Effect. 

Whore a new trustee is ineffectually appointed, the old trustees may exercise 
the powers given to them by the settlement. Warburteny. Sandys, 14 
Sim. 622; 14 L.J. Ch. 4.31. * h 

( 15 ) Us pemfeon—Effect of, on new appointment. 

(a) Court’s approval of person appointed, necessary. 

If the administration of the trust be in the hands of the Court, the donee of 
the power cannqt exercise it, without having first got the Court’s 
approbation of the person proposed. Webb v. Earl of Shdftsbury, 7 
Ves. 480; Me Qadd, L.B. 28 Ch. D. 184. X 

j(^ APROlNTlkENT BY OLD TRUSTEES, EFFECT OP. . 

.However, jf the old trustees appoint without such leave having been previously 

> ohtoi^ed, the appointment is not «dtogether void. Lewin, p. 818. X 
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^*~^**^ Wir tntttee, .. ,ia bi§place by [a) thepenou aamlaate^....truai' 

{It aay )— (Contimiedf. 

(e) Onus op peoop in such oases. 


The onus of proviog (by striotest; evidence) tho propriety of the appointment is 
on the old trustees under tho settlement. (Ibid.) 0 ft P 

(d) Costs, how to be bobne. 

The old trustees will be mulcted in costs in respect of such proof. (IM.) Q 
(0) Appointment when cancelled. 

If the appointment was not proper, it would be cancelled. Atioi-ney-General 
V. Clae&, 1 Bcav. 473. R 


(16) Appointmentofiiuv trustees—Costs. 

(а) Costs, a charge on corpus, where the decree appoints. 

On the appointment of new trustees under a power, the costs, including those 
of the donee of the power, fall on 'the corpus of the trust estate. 
Harvey V. Olhver, (1887) W.N. 439; 69 L.T.N.S. 249. S 

( б ) Similar charge—When the Court appoints. 

- - Whore now trustees are appointed by Court, the costs are always thrown 
upon tho estate. Carter v. Sebright, 20 Beav. 376. T 

(c) Payment op costs, when no fund available. 

In the absence of a fund readily available, tho costs are often paid by tho 
tenant for life. {Ibid.) U 

(d) COSTS OP copies OP TRUST DEED EXCLUDED. 

Suoh costs do not include those of attested copies of the trust deed, which the 
new trustee is not entitled to demand- Wartcr v. Anderson, 
11 Ha. 301. Y 

(17) Appointment of new truiteee—Their powers. 

On an appointment of new trustees under a power, they can exercise all the 
powers given to the original trustees in that character. See Trustee 
Act (1893) (56 and 67 7io. Ch. 83). W 

(18) Appointment of new trustees—Inquiries to be made by them. * 

(a) NO ENQUIRIES NEED BE MADE IN RESPECT OP ANY CHARGE ON THE 
ESTATE. 


If the trustees newly appointed omit to inquire of a retiring trustee whether 
he has notice of any charge, and then, having no notice, distribute the • 
trust funds to the prejudice of the incumbrancer they will not be 
liable. Phipps v. Lovegrove, 16 L. R. Eq. 80. X 

(6) INSPECTION OP DOCUMENTS INCUMBENT. 

But they must look into the documents relating to the trust estate, to get 
themselves informed of what encumbrances their pred^ssors in 
office have had notice. Hallows v. Lloyd, 39 Ch. D. 686 (®1). Y 

( 19 ) SnU for administration of trust—Appointment of new trustees—Sanction 
Of Court necessory. 

" (a) Where a suit has been instituted for the administration of a trust and a 

^ decree has been made, that attracts the Court's jurisdiction, a 

> trustee cannot afterwards exercise a power of appointment without 

the concurrent sanction of Court. 39 C. 446»9 G.W^N. 989.* Z 
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(5) In such a case, a trustee liaviug a power of eppomttnont of new tmtete is 
not exctiided from the right of nomination, but the uanotion of tbc 
Court is necessary to his choioo. (Ilnd.j A 


(20) Exeouton not obtaining probato -Alienation by—Title of alieneei-^Apj^int'' 
ment of tpueteea—Whether alienees can vote at election. 

Where, on the death of U testator, the executors mentioned in the will (without 
obtaining probvte) alienate portions of the trust property, the title bf 
the alienees is good, and they are entitled to vote for the appointment 
of trustees for the administration of the trust. 10 B. 468. B 


(21) Muhammadan Law -Appointment of tpuatees- Management of trust. 

(n) “WAKIF” <J0UT,D llIMSRLF MANAGE. 

Under both Suni and Shiah Law, the founder of‘‘Wabf” has a right to 
reserve the superintendence thereof to himself or appoint some one 
else. 9 Bom. H.C.R. l‘J. C 


( 6 ) •‘TBUSTEK’’ To UK AS hESlUlnlU) IN SKTTi,liMENT 

(i) Where the donor has speciiiefl the class from whom the maUiigcr is to be 
selected, he cannot disregard his own trust deed .iiid name a person 
not aiiswcrmg the proper description. (/Aid ) at p. 24. D 

(11) The appropriator is bound bj the proMsious rif the " Wakfnama,” and his 
right of uomiiutiou of the person to succeed to the management on 
his death, must be couQued to the class montioncid in the “ Wabf- 
nama.’’ {Ibtd) E 

(23) Invalid appointeiient—Rectifleation. 

{a) BKGTlKIC.tTION—IF I’AUTIHS CONCGH. 

If, for some reason, the appointment is not validly made, the defect may be 
rectified by a subsequent appoiutmout, whore the proper parties 
concur. Millft v, Vtiddm, 1 D.M. and G, 336. f 


(6) OHWINAL TRUSTEES TO ACl’ ITNTIL HKCTtl'lOATlON. 
r Until the matter is sot right, the original trustees can act in the trust. (IHd.) B 

Appointment under invalid power—Rectification of power. 

Where the power of appointment it.self was not in accordance with'the terms of 
the settlement, and an appointment under it was made, the appoint' 
ment can be confirmed by Court, and the power may also bo rectified-. ‘ 
' ' , Teblftt V. I'ebbht, 11)e. G. and Sm. 606. M 


(24) MiefiiMt part of tract estete—Mew tracteec how appointed. 

' ’ ' " 1 Wh^e a portion of the trust-estate is missing, new trusted shpidd ' 

•' I',, , - , ; a^inliCd by the Court in respect of the residue They inust;,%' 

I't^apfffmted generally, and, with a view to pwiteet the,iir^^] 0 iJ,j(U‘/, 
Iv '^airy must be diraotetl as to what part pf the' teUtdfifiimd ^'‘1^’ 
•'i Bmueffv, «itr(7t»f6Har6...396. * V'/';''/(I 
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' :/if iUm^!» mvh fi0f9omt w>.,.lwtr^tlrlag tmst^*** 

<1^ H«^ tru»t»e«—By whom to bo ayyolntod. 

The ci. (Hi) of the section is tekon word for word from S. ^7 of Lord 
worth’s Act (23 and 24 Vio. 0i 146). 

(2) Powop of nemisaitioa to legal peypeoentative. 


{a) An appointment of a new trustee could be made by the personal 
sentative of a solo trustee, fie HJiafto's trusts, 29 l!h. I). 247. 


m 

I 


Cran- 

J 


repro- 
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(6) But he cannot exercise such power, wheresthc sole trustee has predeceased 
„ the testator. ATicfioisoH v./''ifW (1893) 2 Oh. 611, L 

(3) Rofmal by peyposi^iativei of decoaoed trustee to appoint a new trustee— 
Application to Court for appointment—Costs of. 

Where the reprcbcntativcs of a deceased trustee decline to appoint a now 
trustee, and an application has liotm made to Court therefor, they 
cannok be mulcted in costs iii respect of tbe ,appli( ation. lie 
miciick, 34 Cb. 1). .308. M 

(^ Appointment by retiring trustee-Outy of such trustee. 

(a) OONTKOL OVElt I KUST FUNDS. 

The retiring trustee (if he apiioints a new one) must not pait with the control of 
the trust-funds, before the Aew tiu.tee has been actually appointed. 
Pearce v. Peatce, 22 Beav. 218 B 


(b) HIS I.IABIIJTY IK THE 'VPKOINTMRNT FAILS. 

If he transfers the fund.s to the intended new trustee, and if by some unfore¬ 
seen circumstances, tbe appouitinont fails, he still lemaius a trustee 
and will bo answerable as such. [Ibid.) 0 


(6) Setirement of one of two trustees—Appointment of co-trustee. 

(rt) SUBSTITUTION NECESSARY BEFORE RETIRE.MENT 
Where one of two trustees under a seltlemciit is willing to retire, he cannot 
do BO without previously .snbstilutii'g .‘mother in his place. Adums^ 
V. Paijnter, 1 Coll. 632. P 


(6) ArPOlNTMENT OF CONTINUINO TKUSTEE 


AS SOLE TRUSTEE, ILLEGAL, 


(i) Where the teniaming trustee has got the power of appointing n new trustee, 

he IS not justified in appointing the continuing trustee as sole 
administrator of the trust. W%lkinsm v Pai rfi, 4 iluss. 272. Q 

(ii) The reason is that such appointment would have the effect of relinquish¬ 

ing the trust, without the appointment of any successor. Attm-ney- 
General v. Pearson, 3 Mer. 353 (412), R 


Both trusteOB wishing to retire—Appointment of new trasteea. 

(o) E^JOLiBH Law. 

If there he two trustees and if they both retire at the same time, there must 
be two successive appointments before their retirement. Stones v. 

' , Powton, 17 Boav. 808. B 

Indian Law. 

’ ■ Xlnder tbe Indian Trust Act, the trustees may appoint A new tmteO trith tW 

* i V „ consent of tho Ckmrt and retire. Powell, p. 897. „ , , 
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9.—**U th$ft b9 AO «ac8 p»noa, or... .last nUrtag tnmt— **’-^Cottcludedi. 

(7) Appolntnent ot xiew traateo-Coaenrrenoe of retiring tmitoe not Moomry 
for appointment- 

Where the power of appointing new trusteoe is given to the surviving or con> 
tinning trustees, and a trustee retires, his concurrence is not neces¬ 
sary to the appointment of a new trustee in his place, but such 
appointment rests with the other trustee or trustees who do not 
retire. He Norris, L. K. 27 Ch. D. 393; Be Coates to Parsons, 84 
Ch. D. 870. Bht .vre Be (flenny and Hartley, L.B. 28 C. D. 611. U 

(S) fimpovering oontinuing trustees to represent retired trustees. 

Under the English Law, where proper persons cannot be found to succeed to 
retiring trustees, the Court may empower the continuing trustees to 
act, by themselves, in the place of such retiring trustees. Be Stake's 
* Trusts, 13 ISq. 333. Y 

s 

IO,~“Oa aa appolatment....may be /Acmasoif." 

(1) Retirement of a tingle trustee—-Appointment of two instead- 

(a) NOT VALID UNDRa THK OLD fiAW. 

Until the Conveyandiig and Law of Property Act (1881), a single trustee, on 
his retirement, cannot validly appoint more than one trustee to fill 
his place. JlciT v. LexRale, 1 Burr. 448. • W 

(ft) RRASOX THRBEPOR. 

(i) Though the appointment of two m the plane of one speaks to his having 

taken too much caution, he must not clog the property with unneces¬ 
sary and cumbersome machinery. {Ibid.) X 

(ii) It might have been the case that the idea of the settler was that an 

augmentation of the number of trustees would entail a detenoration 
of Ihe vigilence which should be reason a IJy expected from each 
trustee individually. See Lewin, p. 802. Y 

(iii) A great number of trustees may not do business better than a smaller 

number, and it would bo attended with more expense." Per Lord 
Mansfield in Kx ^}te Daires, 2 Y. and C.C.O. 468. % 

(e) INCEHABE VALID UKDER PBRSRNT LAW. 

By the Trustee Act (1893), unless a contrary intention appears in the instru¬ 
ment creating the trust, the number of trustees may, on the appoint- 
ifient of a new trustee, be increased. See (66 and 67 Yic. C. 68, 
8. 10). R 

(2) AppoUtment of new trustees by Court-Increase or deerease of original 
number, loft to Court’s discretion. 

(a) CASES WHEBR THE NUHBEB HAS BEEN INCREASED. 

(i) Where the Court is appointing new trustees, it does not limit itself to the 
original number. Lewin, p. 803. X 

(U) Whecc there had been originally two trustees under the settlementii the 
has added two more. Be Boycott, 6 W.R. 16« ti 

, <Hl)lna^hecoase, ixurt;«ri of tiiree, the Court has Bubtiittrted four. ^Mtg 
16 Beav. 366. 9 
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(6) CASES WHERE THE NUMBER HAS BEEN DIMINISHED. 

(i) In Bcvoral cases where the original number under the settlement was exces¬ 

sive, the Court, in the exercise of its discretion, has rightly reduced 
the number of trustees. Be Leon (1892) 1 Ch. 348 ; lie Lee's Settle^ 
inent Trusts (1896) 9 Ch. 608. E 

(ii) But, where there had been two trustees originally and where money is 

concerned, the Court, for the sake ef more security, cannot substitute 
one instead. Be Ellison's Trusts, 2 Jur. N. S. 62. F 

(3) IncNMe and demraMe in nnmber—^En^llsh and Indian Law. 

(rt) England—diminution in number may be allowed. 

In England, when a trustee wishes to retire and a successor cannot be found 
to fill his place, the Court can appoint the continmng trustees to be 
the sole trustees, in the place of the retiring and continuing trustees. 
Be Stake’s Trusts, L. R. 13 Eq. 333. , 0 

^ ■ (b) INDIA—Number may be increased but not diminished. 

It appears that, under such circumstances, in India, the number of trustees 
may be increased, but not diminished. Powell, 297. H 

(4) In what cases the Court may increase the number of trustees. 

((t) The Court may, by its original jurisdiction m an action, or under the 
Trustee Acts, increase the number oven in cases coming within the 
statutory power. D’AdhtfU'ar v. IlerUand, 35 Beav. 19. I 

(6) Where the power in the deed does not limit the number of trustees to be 
appointed, the Court could increase the numiier. Meinertyhagen v. 
Daires, 1 Coll. 335. H 

(c) Even where there is no vacancy, the Court could increase the nnmber of 
trustees. Be Bracknnbwy, 10 Eq. 45. 

(6) Poworin instrument of trust in respect of inereasing the number How far 
Court bound by. 

The Court will have regard to expressions in the power authorising an increase 
in the number of trustees, but is not bound to act upon them. Be 
Tempest, 1 Ch. 485 (491). 1^ 

(6) Tendeney of Courts, against reducing number of trustees. 

The general tendency of the Courts is against reducing the number of trustees, 
except during the pendency of an administration suit. Gardimr, 
83Gh.D. 690. M 

(7) Appointment of new trustee—Power of former trustee when ceases. 

(a) Except when a new trustee has been gffeotualiy appointed, the former 
trustees need not cease to exercise the powers given to them hy the 
deed of trust. Warburton v. Sandys, 14 Sim. 622. H 

(5) It is only after the new trustee has been appointed that the iotmmr one 
should oease his coutrd over the property. Pearce v, Peare4, 22 Beav« 
248. 0 
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« 

Tb 0 proytBhna »/ tbe awilon . bctora the tcatMtot, ** 

(1) Sottpoe alt the clauie. 

Tbo oUuhO js t»Kon t/>6ainii fjom sub S 4 of the Trustee Aet (1893), S. 10 P 

(9) Death of one uf two tpueieeiln testator’s Iife>time-Power of appotntiiig a 
new trustee by the other Oiver|ent views 

(a) CAVNOI APPOIKI 

Whote, undet a settiemLiif, the tosUtor iipponits two tiustoosaud invests thorn 
with the power of ippointing new ones, and a trustee dies m the 
kstitor’s life tinio, it w is hold that the suiviving trustee cannot 

ippoi 111 anew one Utnftt \ JtHdqi I? him 598* Q 

(fi) \PP01MMI M tOl Id) 1 1. WldlU^ M\1>I 

t In a subsi<|uc lit i ise il wi luld (hit i tuislii who h is sniM\cd the testator 
mil ipjhinit i«ii< w (insti ( III Mi< pi ICC ot nm who pr<>d(ieised tho 
tistaioi /V JhilUi/ > I)( ( iiK Sin 67 \ Itolwn W ntfht 90 

T 1 Hi \iM \ \Um It It l> I 471 R 

tr) Pi KSfIN VI M 1 HI SI M VI1\ I S ( \OI IM OfN I 

Put ihc pci omi icpipsentitiiis of tiiisti ( a lio line pi <Ii i eased tho testator 
cinnot ipponit tbr n*w^iiislit mi* Mu ippointiiinit houldbeinade 
b> the Comt, lii'(> k il ( 1) J 1 Fe l?HWri,69LT 210 8 

(3) Death of all trustees-Appointment. 

Whfcie all the irmti ipji intid 1 i will di in th< kditoi hletime, new 
timtee iiiii tin ippointidl tin ( uit uulebs thiie is some person 
iioimiuUd ill tlu Mill toi Hu pmp < ot appointing noM tiuskes 
^ It hols ns J It W, ( I S<) J) i t h 'ill T 

74 , Whonevot am • sutli vat ant \ oi distjiialification occurs, 
ind It IS loiind iiu[)i,ufcical)lc to appoint anew 
•Coun”i”*”'**'* * ' tiustee undei stclion 7 d, tho bonohciaij iua>, 

witliont institutiiif, <i suit, apply, b\ petition to a 
piincipal t’lvil Coiut ot original juiisdiction, lor tho appointment ol 
a trmteo oi a ne\^ tiustoe^, and thi (’ouit may appoint a trustee 
or a new trustee aocoidingh 

In appointing new tiubtoes, llio Couit shall have regard (a) to 
the wishes oi tin autboi ot tlie tiiist as expressed 

ini^ew tmsteTs^^* mforiedfiom, the instrument oi trust; 

(/;) to the wishes ot the peison (it any) empower¬ 
ed to appoint new trustees , (0 to thi question whether the appoint¬ 
ment will promote or impede tlie execution of the trust; and (d) 
where there are uioie lieneficianes than one, to the interests of a^l 
such benedcianeR 

(Notea). 

Sor aatw (tt S4.60 aod 1% mpra. 
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Aotiiofiosa (mm VN «RtJ4*s AC t) 

Appoitttmeiti by Court, *’ 

(1) PrlnoipU of appolnttug a new trustee - General Jurisdiction of Gourt 

Or) bmco Uublcis rxiHt for tht buiehti of the usfrti f//rr tmsf uie\u^(.i!>( in 
whi h tnc Court is bitisliod thit the coiitinuiiiiK of i tiusloe will 
prevent the tiusts being pioporl) cxreuUd it ivill niiuM him fiorn 
the ofhus, inrl appoint othtis in-.tc vA J ilt\ Bats <) A C 
m (386) 0 

(h) It lb i ]misdittion dhsuined bj the ( outt iiiUpiuduith if siitute Imt hs 

inoillir) to its dut} to see tint tfic tiusts uc pi iperly exuntul 

(Ibid) Y 

(2) When Court would interfere to appoint trustees 

Whore the (ibtirt thinlifa it oxpoduiit to ippcint i mw tinstto or tiustfc> ind 
wheu it IS found inr xj^iediotit dithciilt or iinpi k tu ibK s ir do with 
out tbi intcivciition of the Couit itmay vppoint luw tuisioos S 25 
ofliusteo 4ct (1S98) ’ W 

( 1) Trustee a minor—Appointment of a new trustee by Court 

Whtio the tiustoc. undoi tht s (tkmint wis i minoi tho C ml is instifi d in 
dlipointuig i lu w trustee instt id S/</r< dtiu <33L) (It 17i X 
*'(4) Cases m which the Court would appoint a new trustee 

(«)!>. oil All I oi Jiusiiis oHir ijsii n inoivim 

(i) Whonoi'i tho tistitor Ins n t ijp intid u]> tiu t is fl Liuit his 

lurisdictic 11 tj) ippiiiit tiusli s imdri tho will J> (//iii \ lunnt 
b I q 'i80 Y 

(ill Indofiultof m\ tiiistfcs iiiidti fh (iiHiiulbittl in lit ii 1 in ih« ilsoin 
of cxpnss p(\ii f ipp iiitiiiinl in tin lusliuiniil I liusi it is 
loinpctont ti the ( uit !■ in il o the ncussin app intinoiiL I\o 
llif/mms JfaClj Jl 2>1 Z 

(6) Hon* IS IS TO THJ 1 \IS1I \< I OI lOWIU OI \II01NT 

Ml NT 

Ill i ises of the ( ouit w 11 itself pio lod t ippnnt no \ tru tors Hi lltxxi 
gah , 6 W R 418. A * 

(f) WHMtl I HI 1 \nOV\l 1 I I) 1 I I SONS VM NO I IN \ 1 OSl MON 1 O VH OINT 
When the persons given thr powii ot ippointnnnt an ii it in a position to 
cvioisoit is whin fhi husbuid ind wife ]onitlj invistod with 
siuhpowiis, h I bi( iini )uli< iU\ srivtritid tho Coiiit will ippoliit 
It Sri'/nrsrt, W N (1887) p 1*22 B 

(tf) I\ HI sn ( I 01 Till ST rVH\Il 1) 1 MUS OS SI M I \Nl 1 01 IlltSl 

It has boon hold to bt Within the pcwciof i Coint t< s<\(r t tniKt tnd ap 
point a trustie m iisixct of tin sipuiUid put (tttjctv 7tt{(l 
29W.K 60*2 0 

(<) ON lOJlMl Iv T HI STI i JM HMAM NJ11 HI SJPINC VIIUOlH 

Where tho tiustip has taken pcrmintiit icsidenu abroid the Comt will 
romovt him and ippomt i m w trustee in hi plw e It %igmkU 
7Ch Ap 228 D 

(f) On THISII f S tNIllNl SS ON 4( ( OI N1 OT AUl AND IM TKMI1 Y 

Whore the tiustee had betome unht to ptiform his dutns owing to old ago 
indinfaiimt> thoCmit rvioisrd lU powoi of n p nntiiig* a now 
Inislu ItHimi 22 ( h D f ti ^ Jj 
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Appeitttm0at by Court **-iConQluded). 

ig) In THB PtiAOE OF AN INFANT TBUHTEE. 

The Court can appoint a trustee in the pLioc of an infant trustee, who will, 
however, have to be rebtored, on hi6 application for the purpose, 
after he becomes a m<i]or. /!<’88 LJ.Gh. 174. V 

<5) Proeedure is appolntliid new trusteeft—OrlglnatiBg •ammou. 

(a) Ill England, the procedure under the Trubtee Act, 1693, in the matter of 

the Court's removing the old and appointing a new trustee, is, gener* 
ally, by meani of originating summons. Be Dawsm, 48 W.B. 
78. 0 

(b) The summary procedure by means of originating summons will not be fol* 

lowed by the Court, unlebS, where the trust is not clear in the ins¬ 
trument, it lb ebtablished to the satisfaction of the Court Be Martm'a 
' TVitbfs, W N. (1886), p. 183. H 

(6) Order dUmiselng applieation for removal of trustee, not appealable. 

An order of Court dismissing an application for the removal of a trustee is not 
appe liable as an order, nor docs it constitute a decree within the 
Code of Civil I’rocoduro. 19 A 131 I 

2.—**The beaeticlmry may., .trustee or new trustee.** 

(1) High Court to be moved by petition.. 

In England, tor the purpo>^o of appoiuiing now trustees, the High Court 
should bo moved m the CtLincery Diiision by a petition. H. 26 of 
the Trustee Act (1893). * J 

(2) Application for appointment of new trustees—Goats of. 

The costs are not taxable on the higher scale, merely because the amount of 
the trust funds is considerable. Be SpeOujw, 32 W.R. 886. X 

3.—*' Rules tor selecting new trustees. ** 

(1) DIreetions of settler to be adhered to. 

(o) The Court will have regard to the wishes of the author or authors of the 
trust, if expressed in the trust instrument, or clearly to be collected 
from It, (t.e ), it may ref use to appoint some person distinctly exclu¬ 
ded by itb terms. Middlitan v Bcny 7 Ha. 106. Xi 

(6) It IS not competent to the Court to proceed to appoint new trustees, in 
opposition to the wishes of the person vested with the power of such 
appointment. Be Iliggmbottnvi 3 Gh. 132. M 

(2) Appointment to benefit all the beneficiaries. 

The Court will not appoint a person to be a trustee, with a view to the interest 
of some of the persons interested m the trust, in opposition to the 
wishes of the author of the trust, or to the interests of the. other 
bonoficianes. Be Tetnpest, 1 Ch 485. H 

(8) Appointment to farther the execution of the tract. 

The Court will, in appointing trustees newly, have regard to the question 
whether the Appointment will promote or impede the execution of 
the trust. Re Tempeet, 1 Ch. 485. 0 

(4) ftNHper peveoae for appointment—Oeneral rule. 

Oenciallv, a solvent, independent porbon, resident within the junsdiotion and 
• of undoubted integrity, should, wherever practicable, be chosen lor 

appointment. Godefroi, p. 720. V 



Iklii mu xrt n ot isn (inoum ibvsis ^ 


^** RttUm for aotoetia^ now irasteoa ' ^-^Comhtded ). * 

Aiq^Uitmeat of ceatai quo truai or her husband as trustee—if valid. 

(а) A cestui gtts is never appointed by Court as a trusteoi in consequenoe 

of the probability of conflict between his interest and duty. Forster 
V. Abraham, L.R. 17 Eq. 351. Q 

(б) Nor will the Court appoint the husband of the cestui qm trust a trustee of 

his marriage settlement, where the wife had a life interest to her 
separate use without power of anticipation, uuIceb every effort to 
obtain a stranger has proved unavailing. Ex parte Clutlon, 17 Jur. 
988 ; Be Dixon, 21 W.R. 220. R 

(6) Bolative of ceatai qae traat, if proper person to be appointed. 

(а) An appointment of near relations of the S'lie fiusf, as trustccsi is 

not valid. Wtldvng v. Bolder, 21 Beav. 222. S 

(б) Especially if the relative was on bad terms with the settloif. Be 

Tempest, 1 Oh. 485. * T 

(7) Appointment of new trustees out of Jurisdiction, when valid. 

Where all the beneficiaries are permanent residents out of the jurisdiction, 
the Court may appoint row trustees resident out of the jurisdiction. 
Be Ltddard, L.R. 14 Ch. D. 310. U 

(8) R e f nsal of continuing trustee to act wi^h the trustee proposed. 

Where the continuing trustee refuses to act with the proposed new trustee, 
the mere refusal will not be a sufficient ground for the Court to 
refrain from appointing him. In re Tempest, L. B. 1 Ch. 
App. 485. Y 

(9) Appointment of new trustee in Appellate Court-Competency of the trustee 
—Bvldenoe subsequent to original hearing, if allowable in respect of. 

Where the question of the appointment of a new trustee is brought before the 
Appellate Court for re-hearing, in considering the competency or 
otherwise of the new trustee, the Court is not precluded from taking 
into consideration evidence of occurrences subsequent to the case in 
the Court of first instance. In re Tempest, L. R. 1 Ch. App 486. W* 

(10) Appointment ot infant as trustee, if valid. 

An infant should not be appointed a trustee, since he cannot act in all the 
matters relating to the trust, though be can exorcise a common law 
power. King v. Bellard, 1 H. and M. 343. X 

(11) Appointmmit of female as trustee, if valid. 

It is not desirable to appoint a female, whether married or unmarried, to be a 
trustee. Brook v. Brook, 1 Beav. 531; Avery v, Griffin, 6 Eq, 606; 
but see, Be Campbell, 31 Beav. 176. Y 


76, Whenever any new trustee is appointed under section 73 
of trust- section 74, all the trust-property for the time 
' pfpperty in new trus- being vested in the surviving or continuing trustees 
' or trustee, or in the legal representative of any 

tiliSt^, shall become vested in such new trustee, either solely, or 
joilitiy, with the surviving or continuing trustees, or trustee, as the 
i/cas^ may require. 


^ 41 







Jlvery new tntete^ so appointed, and every Irastee.a^iitte4, 
a Conrti eiteier before or after passii^ <c^ tetiS' , 
0* Act, shall have the same powers, an&orities, and : 
discretions, and shall in all respects act, as if he' 
had been originally nominated a trustee by the author of the trust. 

(Notes). 

/.—*' VMttttgot truat-property In new <r»s<«e».” 

(1) Frovlstoot of the elaaw—Boitvce of. 

Tha provisiong of clausa 1 have been taken from the Trustee Act 1898, 

S. 10. * 


(2) Court to make a vestin| order-Engligh law. 

(o) In England, where the new trustee is appointed by Court, the Court must 
* make a vesting order. Ss. 26, 32,84, B5 and 86 of Trustee Act, 1893. A 

(6) In other cases, the property must be vested in now trustees, either by the 
ordinary mode of transferring property, or by vesting declarations iu 
the deed by which a trustee in appointed. {Ibid,) B 

(c) Where either of these ctxnnot be done, the property must be vested in new 
trustees, by an application to the High Court, Chancery Division. 
(I6«l.) c ® 

(8) Diiehu^o of aa executoi* by Court—Vesting of property in the oontiiittliig 
oxeontor. 

(а) The Court has power to discharge the executor, if the circumstances justify 

the Court in doing so. 29 B. 188 (190). D 

(б) It is quite open to thS Court, if it so pleases, to discharge the executor in 

regard to future liability and future acts, and not in the least afieot 
his liability in regard to past transactions. 29 B. 188 (190). B 

(c) As to his liability for the past, he must continue to be liable for anything 
he has done or left undone. The discharge only relieves him from 
his duties in the future. 29 B. 188 (191, 192). F 

• 

2.—Powers of new trustees.** 


( 1 ) Exercise of powers by new trustees. 

Every new trustee appointed, as well before as after all the trust property 
becomes, by law, or by assurance, or otherwise, vested in him, shall 
have the same powers, authorities and discretions, and may in all 
respects act, as if be had been originally appointed a trustee by the, 
instrument, if any, creating the trust. See S. 10 of Trustee Ai^ 
(1898), Sub-S. 8. Bf 

(9) Mo trustoes under a will—Court’s jurisdiction to appoint them. > - 

Where no trustee have been appointed by the testator under the settlement:) 
the Goart has an inherent jurisdiction to appoint them. Dookin v. 
Brimt, L. R. 6 Jlq. 580. M', 

^ Buty mm trustoes with regard to asoertainlng prior InonnhraiMOs. 

({ri The new trustees are bound to ascertain, as far as possible, fri^ 

, , documents on hand, the Inoambrances, if any, created by Hts' hco#. 

> < |^arie8,<d which the spring trustees have had a^loe. - 

‘ i'' 80Cjh.'i&.O86. 4,'' 
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(b) {t ia not the duty of ths new tnutees, howerer, to eoqmie of the letiting 
trustee wither he haa had notice of any inoombtanoes by the 
benefieiatiea. Phtjipt v. Lmvgrove, 16 tfiq. SO. I 

76 . On the death or discharge of one of several co-trustees, 
Rnrvivainf suTvives, Slid thc trust-property passes 

to the others, unless the instiuiuent of trust 
expressly declares otherwise. • 

(NotM). 

N.B,—See also notes on S. 44, supra. 

“ Survival of trust. ” 

(1) A ^ bare authority*' to trusteee—Death of a truitee—Effect of. • 

(o) A bare authoiity given to scveial trustee? m detorinmcd by the death of 
any one of thorn Attorney OciiDal v. CU<i,l Atk. 356. K 

(6) But, if the authority be coupled with any interest, it passes to the sumvor 
Betftou V. Diiitf, 2 P. Wms. 620, hi/u y. CoiuiUit of Slmftes- 
6tt» y, 2 P. Wms. 108 (121,121). L 

(2) Power lo lettlement for reatoring original number on death of a truitee— 

Effect of. on survival of trust. 

(n) The survivorship of the trust is not afiected bv the deed of trust contain¬ 
ing a power to restore thc oiiginal number of trustees by new appoint¬ 
ments, on the death of any one of the trustees. Waibmtm y. 
SandtfH, 14 Sim. 622 , Jacob v. Lucas, 1 Be.iv. *436. 1| 

(6) III such cases, unless there is something in the deed of trust, which 
specially manifests aii intention on the part of the settlor to defeat 
the survivorship of the trust, the trust will survive. Foley ▼. 
Wmitmei , 2 J. and W. 245, Jacob \ Lucas, I Beav. 486, 11 

(3) Trust estate passes to the survivors among Joint trustees. 

(a) The trust estate being taken by the trustees as joint-tenants, such estate 

with the powers vested m them ordinanl> paa^s to the survivors 
among them. Eyic \ ConnUss of bhaftesbniv, 2 P. Wms, 108; 
Agnew, p. 835 0 

(b) Where a power vested m soverol persons togothei happens to be coupled 

with any interest, such power does not cease on the death of any one 
of them, but passes to the survivors. Aitoiuey Ceiwal v. Oley, 1 Atk. 
356. P 

(4) Power vested In two trustees Jointly, not exercisable by either of Dimn singly. 

An> power vested m two particular tiustees jointly can be regarded as so in¬ 
separably annex^ to the trust as not to be exercisable by either of 
them singly. Zambaca v. Cassavelti, 11 Eq. 439. 0 

CHAPTER Vm. 

Op the Extinction op Trusts. 

how extl ^ jg extinguished*^ 

(a) when its purpose is completely fuldlled i; oi 
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(h) when its purpose becomes unlawful 2, or 

ic) wlien the fulfilment of its purpose becomes impossible by 

dobtiuction of the ti aat-propeiiy ol othciwise or 

(d) when the tiUot, being levocable, is expiessly revoked 

(NoteB)r 

Scope of aectlon 

The Aft Loro deolircs the foui r isos jn which a tru'jt is extinguished by opera¬ 
tion of liw R 


/. " When Its purpose Is completely fulfilled. ** 

Complete fulfilment of purpose of trust-Effect 

On the purpose of * tiust boinq r omplctely fulfilled the trust is extinguished. 
J q —When piopeity is gisei to trustees on trust to apply the m- 
eomt t wirdvllu mnntfnan ( ind educstion of the childton of X, 
and on the >nung t ittunmg i ccitun age, upon further trust to 
distribute the principal iiii n{ their children in certain proportions, 
the tiust IS (vtinguishcl when the youngest child attains the ago 
mention! d ind tlu fun 1 h s 1 < on distributed See Agnew p 336 S 

2. When Its purpose becomes unlawful. *' 

See S 4 and notes ^upia I 

3. “ When the fulfilment otherwise. " 

When o\«ng to the property having been lost or destroyed, there is nothing 
left to apply towuds the purposes of the trust, the trust will be extm 
guibhed 1 1 ith \ C ai Hand id I J Ch JOl (J 

4.—-“ When the trust being revocable. Is expressly revoked.” 

N B.— \stowlun itiutcanlx usolitl s c & 7h uifia 

Rcvooation of 78 Atiiist iuitcd b> will may bc levoked 1 

trist. it the pkasmo ol the tcslatoi 

A tiust othiiwisc cKited can be uvoked only— 

(a) wheic all the liencficiaiies .ik competent to contract—by 
then consent, 

(b) whet e the ti usi has bcdi decldtidbya non-testamentary 
instrument, oi bv woid of mo ith—in f \ticisc of a power ol revoca¬ 
tion expressly icsei\ed to the aiithoi of the tiust, oi 

(f) wheie the tmsf is foi the payment of the debts of the author 
of the trust, and has not b cu cominnnicated to the cieditois2—at 
the pleasuie ol the author ol the trust 

lllnnUation 


3 A conveys propert) to B lu trust to sell the same, and pay out of the propeeds 
the chums of A's creditors A reserves no power of rovooition. If no communication 
has been made to the croditois A may revoke the trust, but if the creditors are parties 
to the arrangement, the trust cannot be revoked without their consent. 




' •< 


(N«tfMi). 
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J.-~**A trust crested by wlU may be revoked* '* 

(1) Heims of pevocatlon adopted, when effectual. 

In cases where the testator had used the means of revocation, only with the 
intention of- effecting an altered disposition of the property, if tlie 
desired alteration cannot be given effect to, the revocation shall have 
no effect. Ex parte Lord Ikliester, 7 Ves. 348. Y 

(St) Bostraotion of will, when amounts to ravocatipn. 

In order that the destruction of a will may amount to its revocation, such 
destruction must have been caused by a person interested m the revoca¬ 
tion. Doe V. Alice Harris, 6 A. and E. 209. W 

-IT 4 

2 ,—“ Where trust is tor ,... trust. ” 


A. —Irrevocable trusts. ’ 

(1) Existence of debt—Assurance. * 

The existence of a debt is always .x sufficient consideration for supporting an 
assurance as v.alid and irrevocable as against the grantor. See liice 
V. Rice, 2 Drew. 84. X 

• (2) Form which assurance assumes. 

Indeed this assurance often assumes the form, either of a conveyance in satis¬ 
faction or part satisfaction of the debt or of a security accompanied 
with a forbearance to sue. See Ctofts v. Fengs, 4 Ir. Ch. Rep. 319. Y 

(3) Trustee himself creditor—Deed irrevocable. 

Where a certain person is indebted to another, and conveys an estate to him by 
way of security, the deed, though no money passed at the time, and 
there was no piovious arrangement, cannot bo revoked by the former, 
but the latter may insist on the benefit of it. Siggets v. Evans, 5 Ell. 
and £1. 367. Z 

(4) Creditor not party to deed- Enforcement of trust. 

Though a creditor is not a party to the deed, yet if, by an arrangement bet¬ 
ween him and the debtor, an estate is vested m a trustee for securing 
the debt, he can enforce the tiust. Wilding v. liiclmrds, 1 Coll. G61. 

B. —Revocable trusts. A 

(1) Trust when revocable. 

But, where a debtor, without communication with his creditors, and only 
from motives of personal convenience, as on going abroad, vests an 
estate in trustees on tiust to pay his debts, the trustees are mere 
mandatories, and the deed confers no right on the creditors who are 
neither parties, nor privies, and the debtor may at any time, at his 
pleasure, revoke or vary the trust, or call for a re-transfer of the 
property. Acton v. Woodgate, 2 M. and K. 492 ; Comthwaite v. Frith, 

• 4 De. G. and Sm. 552 ; Johns v. Janies, 8 Ch. D, (C. A.), 744. B 

(2) Trastr—Sevooation—Condition—Payment of amount to trmtee. 

Plaintiff, being indebted and unable to manage his estate, made over the same 
to his mother by a trust-deed, so that she might manage it for him 
. and pay off his debts. There was no provision as to when tlie trust 

, was to terminate. Six years after the deed, but before all the debts 

had been paid off, plaintiff sued to redeem the property, and offered to 
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Br^'Rmeabjle trwitM’^Coiictude^. 
pay the amoant erbioh might be found due from him to the defend* 
ant. Beldt there eras nothing in the deed to prevent plaintiff levok* 
ing the trust, after satisfying the claims of the trustee. 183 !*• E. 
1889 (8 C. 887, D.). 0 

(8) fnut for benefit of oredltori, when eeaiei to be revocable. 

(fl) A trust created by a debtor for the benefit of hib creditors is revocable by 
the former, except when the latter have been parties to the convey¬ 
ance on trubt or, on coramutuoation b> the trubtoe, they have 
reframed from proceeding against him. Alton v. Woodyate, 2 My. and 
K. 492, y. in Johns v. Jainis, 8 Ch. D. 744. D 

, (b) After the trustee has taken poisobsjon of the property assigned on trust 

and cominunmtcd the s.imc to the creditors, the trust ceases to be 
revocable. Htnlatul v. Links, 15 Q.Tl Rep. 713 ; Lewin, p. 600. E 

(4) Right to revoke being personal, not exercisable by representatives of settlor. 

Where the trust ha-> been communicated to the creditois, the settlor cannot 
revoke it without their consent, also, the right of revocation being a 
personal light in the settlor, in the ease of post obit trusts, his 
ropresontatwes cinnot exercise such right. Fitzqeiald v. White, 37 
Ch. D. 18 See Lewiii, p, 601 P 

(5) Onus on creditors to establish irrevocability of trust in their favour. 

In establishing the irrevocability of the trust, the onus is upon the creditors 
to show that they have assented to and acted upon the provisions of 
the trus| deed Field Donaiufhenwie, 1 Dru. and Wr. 227. See 
Ntcludaon v. Jitton, 2 X. and J. 23. 0 

( 6 ) Trost not enforceable after author’s death. 

The creditoi<^ cannot enforce the trust after the author's death. Qanardy. 

* Ijoid handiulaU, 3 Sun. 1. H 

C.—Oeneral. 

(1) Yolnntary settlement on trusts, irrevocable when once acted upon. 

A complete scttlom nt on cortiin specified tmsts in favour of volunteers having 
been made, and the iiusts acted upon, no subsequent voluntary 
settlement can have the effect of revoking it. See Neuton v. Askew, 
11 Beav. 145. 1 

(2) Even when the property becomes re vested In the settlor. 

A settlor cannot revoke a voluntary settlement made by him, even when the 
propel ty becomes le-reated in him, for, in such a case, it can vest in 
him only as a tiustee and not absolutely. Elltaon v. EllUm, 6 Yes. 
666. See Pate?son v. Muiphy, 11 Hare 88. J 

(8) Voluntary trust subject to payment of settlor’s debts, rovoeablo la effoot. 

A Voluntary trust, created subject to the payment of the debts that may be due 
by the settlor at his death, may m effect be revoked by the settlor 
creating new debts. Mdrhmll v. Marhwell, 34 Beav. 12. K 



Where an unmarried pereon created, by a voluntary t*W|® 

self for life, and, after his death, for his issue and widoirg «Wth WtlHBIW 
trusts over, with a provision therein for the revocation of tie ttOdtS 
with the trustce’ssoonsent, and, after his subsequent aarriage, lire* 
cuted a deed of revocation, Md, upon the trustee refusing to hand 
over the property, that the settlelneiit could not be revoked, as 
th»e was an infant beneficiary in the person of his minor wife. 8 G. 
88^ L 

3.-" Illustration." 


The illustration is taken from Johm v. James. L. B. 8 Oh. D 744. Iil 


Kevocation not to 
defeat what tru stccs 
have duly done i. 


79. No trust can be ijBvoked by the author of 
the trust so as to defeat or prejudice what the 
trustees may have duly done m execution of the 
trust. 


(Notes). 

I.—"Revocation..%.daiy done." 


RevoosUon not to have Fetrospective effect. 

It is a rule of equity that no revocation can have retrospective effect. So, acts 
already performed in execution of the trust cannot be affected by any 
subsequent revocation of it. Wtldtng v. litchards, 1 Coll. 656 N 


CHAPTEK IX. 


Of certain Obligations in the Nature op Trusts, 


Scope of chapter. 

This chapter deals with what arc known to the Pinghsh law as constructive « 
and resulting trusti. N 

i.'S.Mrf'S™ “• obligation in the nature of a trust is 
created. Created in the following cases. 


81. Where the owner of property transfers or bequeaths it, 
Where it does not it cannot be inferred, consistently with the 
attendant circumstances 2, that he intended to 
dispose of the beneficial interest therein, the 
transferee or legatee must hold such property for 

the benefit of the owner or his legal representative. 

* 

Ulnsteations. 


ajqiear that transfer' 
or intended to dis¬ 
pose of bonefioial in¬ 
terest 1. 


(a) A conveys land to B without consideration, and declares no trust of any part. 
It omnot, consistently with the circu mstanccs under which the transfer is made, be 
that A intended to transfer the benefloial interest in the land. B holds the 
land for the benefit of A. 





1st II of iiBl (mDUtr f$ttm i<n). 


.pM 


* (6) A ooav^s tp B two fleldti, IT «nd ii, aoddeohtifee a tout Pl IT, 'bttt Qoiittiag 
al»u(i Z. It cannot, coiiustontly with the circamstances under whidb 4ihe traiudes is 
made, bo mferrod that A mtonded to transfer the beneficial interest m Z. B holds Z 
for the benefit of A. 

(e) A transfers cert un stork bolouguig to him into the loint names of htmself and 
6 11 ( moot consistently with tho circumstances under which the transfer is made, be 

infej^J th»t A intended to transfer the benrficiil interest m the stock during his life 
A and B hold the stock foi the benefit of A during his life. 

(d) A makes i gilt of < ertam l^tid to his wife B She tikes tho honoficial interest 
in tho land free from iny trust in f ivoui of A, for it miy be nforrod from tho circum- 
btluces that tho gift wis for B s benefit 

(Notes) 

General 

(1) Scope of section 

This spftioii inlthon^xl s.(ti)ii dciiwith whit iic known is “ BcoUltiiig 
riust * 0 

(2) General rule 

The gLiieril mk h tbit whoi v^r upni i unvoyinco, dovisc or bctiucst, it 
ipppiis tint til grint ( dtnst. ci leg it c w is intended to tike tho 
Icgil istitomcr ly the (quitibh luterost, oi so much of it as is left 
undisposed ot will ie»uU if in mg out of tho sottloi’s reality, to 
himself or his h i , ind if out if his personality, to himself ot has 
cxccut ir fjcwin p 15S Sntif/i Dumtiuj, 10 Bcav. 315. P 

(3) Principle of resulting trusts 

Tho- —IS thit tho pioporty his been pnuhiscd with money belonging to 

anothci with in implied liU'tt th it it should lioloug to th it othoi poibon 
to whom the mmie\ also b( lougoil but th it if the 1 itter intondod 
thit there should be no sueb tiust no such implied trust could 
arise by implicition 11 M T. V 433 (PC) Q 

“ Where it dispose Interest ." 

(1) Donor's intention -Donee not to take beneficially 

{n) When it ippe iis to hive brni the int iition of the donor that tho donee 
lb lilt to like bcuofieiilly thneisi 11 suiting trust m favour of the 
donor 01 his ripicstntativo Lewin p 162. B 

(6) i’ho defend int convi ycd hn hoU">c to th( pliintifl without rocoivitig my 
consideritiou but un h i the hope that the plaintiff would incur the 
nocossii} funeril expenses of the defend int Plimtiff sued for pobses- 
81 m ind it wis held tint, is no consideration was intended to pasb, 
th( re w IS i resulting trust in fivoui of tho defend int, which would 
pndule plaintiff fiim claiming possession contrary to his wishob 
Mitimiitv Nnnii Bom PJ lb39 p 125. 8 

(2) Disposal ot beneficial interest, meaning of 

The words th di posil of ben hciil iiiteioat then m ’ hive reference to tho 
tr iiihfi r of bt tiuest ref ried to m the e itlicr part of the section, and if it 
is log illy piovod thit the triusfoioi or tcstitoi did not intend by 
such tiamfci or bcqitest to pirt with the benoficiil inteiest, tho trans¬ 
feree or leg ltd IS atiusteo for tho tun-iforor or his legal resprosonta- 
tive, and cannot oUim the property undei such transfer or bequest, 
rirf. I\iiulenrttm W/mi .r iTl S T fl O 4 at 6 T 



ot i$asi (IKPUN Aoi), 

li cMaemt be latemd ... Mttendant eircumetaaeee. * * * 

&tt«iidtiit oiroiiinttane6B OoDfttvaotion of, 

By his will) doled Afiril 19,1892, 7 gave all his propoifcios to P and appointed 
him his sole executor The will, however, contained a proviso that 
the testator hid no doubt that the executor would carry out his 
wishes After the testator’s death a letter signed by him was dis¬ 
covered addressed to P and dated April 28, 1895, in which ho request 
od his executor to sell some of his propiitus iiid Bink shaies and 
remit the ptoceeds to his Loudon l^nkcis for being transmitted to 
his brother R, 

The testator’s next of km, on the strength of that k tk i biought i suit for 
admiQistration of the tcstitui s cstite igiin t the hci s md Ugil 
rcprcscntatilues of P 

(r) JUldiKt ^Shlte C J —(1) thit tlukttuof \piil 28 IV)5 wis iiudinissi 
ble for Ihc puiposo of ostiblishing i t^ust iii fivourofthc test dot’, 
biothor R 81 M 187 / 

(2) Tint the cxpiessiori in the will thit the tidxtorhid no doubt that the 
cxecutoi would cany out his wishr wi'- n( t inconsisltnt with the 
tostitors intention to piss the linefunl intiiL t to th< k,^itc( 
{DiiifU'tV /’eiMii/, 42 L R )7l ,Skcfv Millm 5 Ch J) 2225 Ji ) 

(1) thxt “ itteiidaut ciicumstinccs in S 8i nicuis iii iimstiinc in 
oxisteuGO at the date of the ixci utiou of the will, ind nu itn, the 
s<imo IS suirounding cutuinsi iiKI ’ 

(1) The letter of the testitor is inidniissibk is iiidenti of in ilkndant 
eircumsl inec to show tint the tc liter did iu)t intc iid to disjviic of 
the bniekdil mtcicst iiid when the itk nd int eiuuni t lucc ” i 
disclosed by the test itoi, showed in intuition to ^ivc tlu projurtj to 
R, it also showed thit the next of km qua next of kin should not 
get it, and 

(6) Thit the letter wn not admissille for Ihi purpnsi tf rstiblishing even a 
resulting trust in tavoui of the tisutoi next of kin (hi u Mad 
dock, 1 ill iuhfn\ Woshvijion (l‘}02)‘2 Ch 220 71LJ 5C7 ’GLl’ 
644,60 W R 598, hislKpofCl ytu \ iouiuf 2\cs. Sen 91 1\ U 

(6) Heldjiet SaniaianNnii J —(1) tint the lettii wis in illcndint t ircums 
kiruc ” within the meiniiv of S 81 thit it wis intended to vcom 
liatiy or follow the Mill ind tlnrefiu i mild be taken into eonsidcri 
tion to diseovci the iiitintujn rl tin ti,s( itoi ind (2) thit the com 
binod lifeet of the will ind the icstitoi letter iv is to pass the 
bonchcial interest to It and to mike J’ only a ttustcc foi hint 
2 10 4 Y 


Miscellaneous. 


(1) Other ruleB. 

(а) In trusts for s.ilc of roilty, the undisposed of proceeds icsull to the hen, 

not to the executor iSfenfei/v litools IP Wins 390 W 

(б) Monev to bo laid out on land results to executor Cuite v Wtivtald 

LR 10 Oh D 172 X 


(c) Where there is a power to appoint a settled fund the executor of the power 
Ukos the part appointed entircl} out of the settlcuiout CooKi v 
The Statwmr's Company, 3 M. and K. 262 (264). Y 




12 



1 


Act II of 1882 (INDIAN IE0STS act). & Id 

Mlficeflaneons—(CoM<tMW«0* 

(flf) In a gift of the whole, suhjeot to a oharge that may not arisOt no tfost 
rcaults, e.g., gift to A. t-hargod with a legacy to B, B dying during 
the testator's lifotimo. If an estate is dovisodi charged with legacies, 
and the legacies fail, no matter how, the devisee shall have the 
benefit of it and take the estate.” Kcnnell v. Abbott, 4 Vos. 802 ; 
Dawson v. Small, L.R. 18 Kq. 114. Z 

(c) The interest that would have resulted may ho disposed of by will. A 
lapsed legacy will go to the residuary legatee, if the testator specifically 
declare that the proceeds of the sale shall bo considered as personal 
estate. Duroni v, Nottctiz, 1 Ves. Son. 321. £ 

(2) Ways by which trusts result. 

(i) By PRBSUMl'TJON. 

> The settlor’s intention of excluding the person invested with the legal estate 
from the usufiuotuary onjoj ment, may cither bo presumed by the 
Court or be actually oxpiusscd upon the instrument. Lewin, p. 159. B 

(ii) PllOM INTENTION ISXPnKSSn). 

A trust results, by operation of law, whoro the intention not to benefit the 
grantee is expressed on the face of the instrument Kindell v. Oan- 
pc;, 5 BoaV. 300 /I’e Tojiiicm's L.R. 8 Ch. D. 584, C 

(lii) WriRKK NO TRUST IS OKtTiARKI) Ot' ANY PART. 

If an estate bo granted cither without consideration or for merely a nominal 
®ne, and no trust is declared of any part, then if the conveyance bo 
simply to a strangci, and no intention appears of conferring the 
beneficial interest, as the law will not suppose a person to part with 
property without some inducement thereto, a trust of the whole 
estate will result to the sotllor. Hayes v. Kingdotne, 1 Vorn. 83. D 

(iv) WHKRB trust is UUriiARKD OR PART ONLY. 

Where trust is declared of part, the trust of the residue results. Northen v. 
Cnnicgw, 4 Drew. 587 ; CollMUjlan v. llctclwr, 2 Atk. 166. E 

(v) Mist ARBS. 

The Court will not allow the gr.intfO to retain the beneficial interest, if there 
was any mistake on the part of the grantor. Maiming v. Gill, L.R. 
13 Rq. 485 ; Danes v. Olty, 35 Boav. 208. F 

(vi) Fiuni; AND MAliAIiPIDEi^. 

(а) Similarly if there were mala fides on the part of the grantee. Lloyd v. 

Spillett, 2 Atk. 148; Voung v. Peachy, 2 Atk. 164. Q 

(б) But there will be no resulting trust, if the grantor himself intended a fraud 

upon the Law. CoUimiltam v. FletcJier, 2 Atk. 156. H 

(vil) VAOUENESb IN THE INSTRUMENT. 

Whore trusts declared in an instrument arc too vague to bo executed, the trust 
results to settlo^. Fou ler v. Gat like, 1 R. and M. 232. I 

(viii) Illegality op trust. 

Where a settlor declares trusts which arc unhvrful.—tho trust results to Mm 
Arnold v. Chapman, 1 Ves. Ben. 108; Page v. Leapmgwell, 18 Ve« 

' 463. i 
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Miscellaneous—^Conc{ud«(0« • 

<8) PMQl«Yldenoe~'Adminl'bUity-~Rebatting. 

As this species of trust is based upon a presumption of law, it may be rebutted, 
in the case of nou-testamontary instrument, by positive evidence that 
the intention of the settlor was to transfer the boneiloial interest. 
Fowhes V. Pasooe, L.R. 10 Ch. App. 343 ; Cookv. Hutchinson, 1 Keen 
42 (60). K 

U) Initaneei where such parol evidence was admitted. 

(o) Where the non-boneficial character of the gift is merely presumed from the 
general scope of the instrument, paftl evidence is admissible both in 
support and contradiction of the presumption. Wellis v. M'eZZis, 2 


Atk. 71. 


L 


(6) A womair purchased sums of stock in the names of herself and the son of 
her daughter-in-law ; tliero was nothing to show on the face of the 
instrument that the son of the daughtor-in-law was merely a trustee, 
and so the presumption of resulting tfust was allowed to be rebutted 
by oral evidence. Owkes v. Pescol, 44 L.J. Ch. 367. M 

(6) Ezeeptions under English law. 

(a) Charitisis. 

. (i) Settlements to charitable purposes are an exception from the law of result¬ 

ing trusts. Whore no object is expressed, the Court will direct the 
application of the estate to'thc charity. Where the routs increase, 
the surplus will be applied to charitable purposes, unless the settlor 
notices the property to be of a certain value and appropriates part only 
to charity. Attorney-Gmcial v Henicic. Amb. 712 ;Attoiney-Gcnei'al 
v. Corpniation of South Molten, 14 Boav. 357. N 

(ii) The doctrine in favour of charities was established Ijefore trusts were 
^ settled. “ Whore the subject still unprejudiced by authority, there is 

little doubt that the Court would, at the present day, follow the general 
principle, and hold a trust to result.” Atlm .ley-Geiicial v. Mayor of 
Bristol, 2 J. and W. 294 (307). 0 


(6) Presumption op advancement 
(i) If the conveyance be to a wife or child, it will be presumed an advance¬ 
ment, and the wife or child will be entitled beneficially. Christ's 
Hospital V. Budgtn, Jcnnmgs v. Sellich, 1 Vorn. 467. p 

(li) But contra in India, where benami transactions are very frequently entered 
into. No such presumption will bo raised. Powell, p. 313. Q 


(c) TRUST FOR Marriage settlement. 

If a person invest a sum in the names of the trustees of his marriage settlement, 
no trust will result, the presumption being that he meant it to be 
held upon the trusts of the settlement. Be Curtis Trusts, L.R. 14 
Eq. 217. p 


82. Where property is transferred to one person for a considera- 
Ttansfertoonefor provided by another person, and 


ooQsideration 
hy another l 


paid it appears that such other person did not intend 
to pay or provide such consideration for the 
benefit of the transferee, the transferee must hold the property for the 
benefit of the person paying or providing the consideration. 
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' Nothing in this section shall be deemed to affect the Code of 
Civil Procedure, section 317, or Act No. XI of 1859 {to improve the 
law relating to sales of land for arrears of revenue in the Lower 
Provinces under the Bengal Presidency), section 36. 

(Notes). 

General. 

(1) Object of section. 

This section provides fl*r those cases whore property is purchased benami in 
the name of another, and carries out the principle of equity that, 
whore there is a purchase by A in the name of B, there is a resulting 
trust of the whole to A. 29 Bom. 306. S 


(2) Scope of section. 

' (rt) This section docs not in any way aScct 8. 317 of the Civ. Pro. Code, 
which related to a purchase benami at a sale in execution of a decree : 
The right of the purchaser cannot be questioned. 22 A. 434. T 

(6) Whether the nommal owner be a child or stranger, the purchase made 
with the money of another is pnma facie assumed to bo made for 
the benefit of that another. C Bom. 717. U 

“ Transfer—by another.” 

(1) Benami transaction—Property bought by father in son's name. 

Whore a purchase is made by a Hindu or Mahomedan in the name of his son, 
the presumption is m favour of its being a benami purchase. C Bom. 
717 , 13 W.R. 1 (P.C.) ; 20 W. R. 269: 9 W.R. 338. Y 

(2) Purchase in the name of a stranger. 

Where property is purchased in tho name of a stranger, it results to the man 
who advances the purohaso-moncy. But no trust will result, unless 
the person adviinoe tho money in the character of a purchaser. 
Wilhs V. \V%lhs, 2 Atk. 71; Ftnch v. Ptneh, 15 Ves. 43 at 60. W 

(3) Purchase in the name of child or wife. 

Where .a purchase is made by a parent in tho name of a child, there will pawn 
facie be no resulting trust for the parent, but a presumption arises 
that an advancement was intended. The presumption also arises in 
the case of a wife. But m India no such presumption exists. Finch 
V, Fvitch, 15 Ves. 43 at 50; Kingdom v. Bndges, 2 Vern. 67; 13 M. 
I. A. 232. Z 


(4) English iaw—Extension of principle. 

The doctrine has been applied to the case of an illegitimate son. It applies 
to daughters as well as sons, grandchild or nephew, to whom the 
purchaser stands in loco pmentis. Lewin, p. 193. Y 

(4-a) Presumption for advancement of child—Exampie. 

(a) One Simon Dyer paid the purchase money for certain property and took 
the conveyance to himself, his wife Mary and a son William jointly. 
Simon survived his wife and then died, devising all his interest in 
these premises to the plaiutiS, who filed his bill against the son 
William, insisting that, as the purchase money was all paid by Simon, 
„ —the son Williairj—the defendant, was but»trustee, and it wss h$l4 
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I.—“ Tnasfer. ..>by another* ’--[CmehuleS). • 

that, though, if no relationship ovistod, there would bo resulting 
trust in favour of the person paying the purrhaso mouoy, yot the 
oircumstaueo of thu uommeo being the child of the purchaser operated 
to rebut the rasullnig trust, and the defendant took the property 
beneficially as an advancement from his father. Dyer v. Dyer, 1 W. 
and J. 203 ; 2 Cox. 92. Z 

Real purchaser—Payment—Parol eYidenoe. 

The real purchaser can give parol ovidonco to prove his payment of purchase 
money, though it be otherwise expressed in the deed. The resulting 
trust may bo rebutted by parol. Lowiii, p. HO. A 

G) Onus of proof In each eases. 

The—lies <fh the party, m whose name it was purchased, to prove that he was 
solely entitled to the legal and beneficial interest in such purchased 
estate. G M.I.A. 63; 13 M.l.A. 232. * B 

(7) Trust in such cases. 

In India, as a general rule, the criterion as to ownership of property is the 
source from which the purchase money was supplied; but it is not 
the sole criterion, and it depends on the presence or absence of 
rebutting circumstances. 29 Doiii. 30G. C 

(8) Law in Bombay. • 

According to the law as it prevails in BoinKiy, a purchase bj a husband in his 
wife’s name creates no presumption of a gift to her or of advancement 
for her benefit. {Ibid.) B 

(9) Hindu widow. 

Among Hindus, the grounds .sg.vinst assuming advancement are specially 
unfavourable to the cLuin of a widow to an .ibsoluto estate. {Ibid.) E 


83. Where a trust is incapable of being executed b or where 
the trust is completely executed without exhaust¬ 
ing the trust property 2, the trustee, in the ab¬ 
sence of a direction to the contrary 3, must holU 
the trust-property, or so much thereof as is un¬ 
exhausted, for the benefit of the author of the trust or his legal re¬ 
presentative 4. 

IllHStratioua. 


Trust incapable of 
exeoutiou, or execut¬ 
ed without exhaust¬ 
ing trust-property. 


(а) A conveys certain land to B— 

“ upon trust,” and no trust is docUrod; or 

'* upon trust to bo thereafter declared,” and no such declaration is ever made; 
or 

upon trusts that are too vague to be executed ; or 
upon trusts that become incap.iblo of taking cilect; or 
in trust for C,” and C renounces his interest under the trust. 

In each of these cases B holds the land for the benefit of A. 

(б) A transfers Hs. 10,000 in the four per cents, to B in trust to pay the interest 
annually accruing duo to 0 for her life. A dies. Then 0 dies, B holds the fund fo; 
the benefit of A’s legal representativCf 




, (a) A convey# land to B npon tnjst to seU it, and apply one moiety Of the pnoeoed# 
fot certain charitable pueposes, and the other for the maintenance of the WOWhip of an 
idol. B sells the land, but the charitable purposes wholly fail, and the maintemmoe 
of the worship doos not exhaust the second moiety of the proceeds. B holds^ the first * 
moiety and the part unapplied of the second moioty for the benefit of A os hie legal ro- 
piesentative. 

(d) A bequeaths Es. 10,000 to B, to be laid out in buying land to be conveyed for 
purposes which either wholly or partially fail to take effect. B holds for tho benefit of 
A’s legal representative tho undisposed of interest in the money or land if pmehased. 

4 

(Notes). 

/.—" Where a trust — executed.^* 

Inch Inespaelty may be due to. 

■(«) VAOUBNBFiR. 

( 

Where the trust is too vague to be executed, it results to tho settlor or his 
legal icprcsontativo. Fowled v. Qahke, 1 E. .ind M. 232; Moricc v. 
iJts/joj) of Dut ham, 9 Ves. .199. F 

(6) BniNO VOID i’OB UNLAWFULNESS, 

Whore a trust dociiiod by setflor is unlawful, tho trust, being void, results. 
Oanuh V. iJ/itn i(on, 2\Vms. 3G1 , Atnlod v. Chapman, 1 Vos. Son. 
108. G 

(c) FAILING HY LAPSE 01’ TIME. 

Whore a trust fails by lapse of time, it results to settlor. Williams v. Coade, 

10 Vos. 500, DavenjH)! t v. Colhuan, 12 Bim 610. H 

2 .—“ Where — without .. ..exhausting trust property ." 

L) Traits for sale—Proceeds, undisposed of. 

If real estate bo devised upon trust to sell for a particular purpose, and that 
purpose doet not exhaust the proceeds, tho part that remains unap, 
pliod, whether the estate has been actually sold or not, will result 
to tho tcstitor’s heir, and not to the oxocutor. SiatJeey v. BrooKet, 

1 P. Wms. 390, Wilson v. Mayor, 11 Ves. 205. 1 

) Unexhausted residue—Other eases. 

(а) Where there was a devise to A upon trusts to pay debts, and there was 

something which remained after such payment, it was held that what 
remained resulted to settlor. Kmg v. Denison, 1 V. and B. 279. J 

(б) Whore there is a doviso upon trusts which do not exhaust tho property 

devised, the more conferring of a legacy or other benefit upon the heir 
does not prevent there being a resulting trust of the residue for him- 
unloss there be other circumstances sufflciontly strong to turn the 
scalp in favour of tho devisee. 2 Bom. 388 at p. 410. K 

I Exoeprion aader English law—Charities. 

In tho ease of chanties, under English law, where tho rents from tho estate 
inoreaso. tho surplus or unexhausted residue will be applied to like 
ehantablo purposes. Attorney-General v. Cooper's Company, 19 Ves. 

. 187; AttorneifiOeneral v. Wilson, 3 M. and E. 362. 1« 
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I.—“ Where, ,.wUhoai.., exbaaatlag trust property • 

(4) ItaHdiiii^ation of trait iiiTalid—Roinlting trait 

(a) Whether the resulting trust flows from the invalidity of tho deolarod trust 

or from the impossibility of ascoitainmg tbr declared Irast* it is 
*equa]ly a substituted trust that is, a trust which is created by the 
Uw fontt> dc mteui, that is, as tho best ariuigcmont which the law 
rogaids is possible iti difficult circumstances. 8 Bom.L B 828-81 
B 222 H 

(b) This general rule is ailcctcd to this extent only, that, whore there a trust 

tovenng the whole estilt, lud the bequests uo not evhaust tho whole 
estate, the tiuslios arc expnss tmstecs of the residue, for tho heir of 
tho testator {lind ) H 

(5) Bequest with instructions—Instructions not carried out—Fraud—Resulting 
trust. 

• 

{(i) If iny individual, on his death l(d oi il othei tune is pcisuadcd by 
his hur it law, or his next of kin to abst iin from making i will, or 
if the same individual, luvmg midc i will (onnnunKatc‘tho dis¬ 
position to fhc pcisoii on the fwt of the will benefited by th it disposi 
tion, but, at the same timr siys to tbit individuil thithehas a 

- purpose to answer whieh h« has not e\pies-.ed m thi will but which 

ho relics on the disponci to j. irry into ofioct, ind the disponoo assontb 
to it, either expressly or b> iii> mode of iction which, thodispomo 
knows must givi the tostitor the impression ind bdicf that he fully 
isseuts to the request thin the hen it law in the one case ind tho 
disponeo in th( other, will Ik comirtcd into tiustois, simply on the 
ground that an individuil shall not bo bcnrfittd by his own personal 
fiaud 18MLJ 158 0 

(6) Whcio a logikc, with secret instmclions to i wry ont some trust, clums 
as umveisil Icgitei, without disclosing the tiust iiid supprissing the 
ludtructioub given by tho lestitor, with th< (Miliiit intention of to- 
taming the estite himsilf letters of idmnusti ition r iimot be granted 
to him, even on tho MCw th it hehisbome bimticiil mteiest in the 
cbtatc, as the s imo will only inabU him to e innnit tr lud (Ibid ) P 

3,- ** la the absence of a coatrary ." 

(1) Direction to contrary must be apparent 

In ordoi to exclude the legil reprc'icnt ititives of tho settlor his intention to 
exclude them must bo ippanul 11 dliday v Hudstm, 3 Vea 210 
(211), Jlmn!>on\ Ilrtinsoii, 2 II md "M 2S7 0 

(2) Contrary direction—Cases. 

(a) Where A by hib will gave to his brothei (his bcii it law) t 6, and made 

his wife hib bole heirobs uid exceutiix of all his lands and other estate 
and to Holl, etc , at her pie iburc, it wis held that there waa no result 
mg trubt to the heir of the leil estate for A intended that his wife 
bhould t ike the bame lor her be neht Hoget s 3 I’ W 193. R 

(b) Where there was an assignment of property by a debtor, to trubtoes in trust 

to sell and divide tho ptoceods amongst the crodiiors, in rateable 
proportionh aecoKlmg to the amounts of their respective debts, it was 
held that there was uo resulting trust in favour of tho dobtoi, m tho 
event of there being more than bufhciont to pay 20 bhiUmgb in the 
Dound. Sm%th v. CodKc, 1891 A. C. 207. 8 
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336 Ack^II of 1889 (iNi>iAN mtrsTS act). |Sl* 

f The trustee must hoU ... .Am*. . ■ •legulrepresentative, ” 

(1) Trurt to whom mults—Enllioh and Indian law. 

In India the trunt results to the author of the trust or his legal representatives. 
In England, if the resulting trust arises under an instrument 
iftter vivos, the beneficial interest results to the settlor himself. But 
whore the trust is created by means of a will, the property results to 
the heir or devisee of the testator (if it be real estate) or to the 
ro&iduary logiiteca (it it be personal estate), whether the will contains 
a direction for conveision or not. Symes v. Hughes, 9 Eq. 476; 
Ackroyd v. Smitlismi 1 W. T. 372. T 

(2) A dlfBeulty suggested. 

In this and some of the succeeding sections, the Legislature provides that the 
trustee shall hold the property for the benefit of the author of the trust 
or his legal representatives. Suppose the author of the trust is dead 
leaving no heirs pr repicsontativcs, no provision is made for such a case. 
In EngLuid, in such cases, it goes to the trustee, if he has the legal 
estate. In India, taking into consideration the provisions and the 
policy of the Act, the pro^iorty would escheat to the Government as 
iilhmns luici cs of the author of the trust. See Powell, p. 324. U 

.84. Where the owner of property transfers it to another for an 

„ . illegal pui])ose, and such purpose is not carried 

purpose. into execution i, or the transferor is not as guilty 

as the tranfercc 2, or the effect of peimitting the 
transferee to retain the property might be to defeat the provisions of 
my law 3, the transferee must hold tlic property for the benefit of 
the transferor. 



(Notes), 
a e ner a I. 

1) .Object of section. 

This and tho section next following deal with the transfers of property by non- 
tcstamcnl.iry and tcbtamcntnry iiistruinonts respectively which are 
void a., trusts, though tho property has come into the hands of tho 

transferee. Powell p 325, 2ucl Ed. Y 

\ 

2) Scope of section. 

(ti) It covers all cases of fraudulent transfers—transfers for objoots which are 
prohibited by law, etc. W 

(b) S 84, Trusts Act, sufficiently declares the law and policy to be enforced by 
Courts in India. 18 M.L.J. 152 = 31 M. 97 =3 M.L.T. 246. X 

/.—“ Where the.. ..illegal purpose... .execution.” 

.1) Property settled with unlawful purpose. 

(rt) Where a trust is created for an unlawful purpose, the Court will neither 
enforce the trust in favour of the parties intended to be benefited, 
nor will assist tho settlor to recover the estate unless the illegal pur* 
pose fails to take effect. Cottington v Fletcher, 2 Atk. 156 ; 9 Bom. 
L.R 542; 33 C. 967 = 4 C.L J. 22 = 10 C.W.N. 650. Sec, also, 11 B. 

• 708 and 8 C. 788. T 
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Where theL.Megal purpose ... .execution*'— {Concluded.). • 

(6) The settlor may recover the property where the illegal purpose failed to 
take effect, so that no trust arose, and, the trustees having paid no 
consideration, the equitable interest resulted. Synies v. Hughes, 

9 L.B. Eq. 475 ; Manrmg v. Gill, 13 L.R. Eq. 485. Z 

(c) A trust results where the trusts expressed are void for unlawfulness. Car- 

rick V. Ernngtcm, 2 P. Wnis. 361, Arnold v. Chapman, 1 Yes. 

' Sm. 108. A 

(d) Whoro the plaiutifT, fearing th.it he wilUhavo to forfeit Ins property as a 

result of his conviction for an olTonco, transferred his properties to 
the defendant, and it turned out that he was not liable to be eon\iot- 
cd, .and so he sued to recoror the sime, it was held that there was no 
illegality in fact, but only in intention, and, since it was not carried 
out, the trust resulted. Dans v Otty, 20 Bi'av. 208. ^ B 

(e) Where a father eonvoyod his propert\ to hw d.iugliter to avoid Ixiing called 

upon CO serve as shenfl, hut afterwards sued to recover it before 
actually taking the oath, held that, the puiposo not having Iteen 
carried out, the trust resulted Buck v. linlrji arc, Amb 261 C 

(f) A plaintiff who IS Hi. pn; i dtdi'-/o widi the defend,uic. as parties to an un¬ 

lawful agreement, is not entitled to any relief, oven though the 
unl.iwful agreement h.\s noPbeon fully catried out, if there has been a 
part porforinauce of a substantial chai loter, 15 AI.L J 478 — 20 A1 
72, sec, also, 4 N L R. 26 D 

ig) Partial, but Kt substantial, execution of an illeg.il purpose will be “ carry¬ 
ing out into execution ” of tin' illeg.il puiposc, within the meaning of 
S 84, Trusts Act. {Ibid ) B 

{h) Where a person tr.insfers property to another bctuiiin m order to defeat 
creditors, and the purpose is not earned out, the transferor is not 
estopped from relying upon the benniiit n.iture of the transaction, in a 
suit for specific perfoiiuanco of a contract to sell entered into 
by the transferee with a third person 18 M.L J. 152^31 M. 97 = .3# 
M.E T. 246. P 

(2) Trust partly lawful and partly unlawful. 

{a) If property bo given upon trust, to apply part thereof for an unlawful 
purpose, and to hold or apply the losidue for a lawful purpose, then, 
if the amount intended to bo applied for the unlawful purpose cannot 
bo so far ascertained as to make it c]c.ir that there would bo a residue 
applicable to the lawful puiposc, the whole gift will fail. Chapman 

v. BrcfWn, 6 Vos. 404, Limbicy v Gmr, 6 Madd. 161. G 

(6) But the mere fact that the amount to be applied for the unlawful purpose 
has not been expressly stated in the gift will not make the whole gift 
void, and the Court will, if it be practicable, ascertain the amount 
which would have satisfied the unlawful purpose, and thus uphold 
’ the gift. Mitford-v. Reynolds, \ Pfi. 185 , Fish e. Attorney-Gene?al, 
L.R. 4 Eq. 621. H 

(c) And where the lawful purpase is charitable, the whole of the property is 
available for the lawful purpose. Dawson v. Small, L.R. 18 Eq. 114 ; 
Hunter v. Bullock, L.R. 14 Eq. 45. I 


43 



338 




Act II of 1882 (INDIAN 'iBirsirfe 'aI^W' 

i.—“ The trattsferof i$ ttot. y • innsferee. ” 



il'l IveAtfevoT In part delicto with defendant. 

(a) See 15 M.LJ. 4?8=2y M. 72, sttpra. J 

(b) When n person has jntentionaJJy vested certain property in another for an 

illegal purpose, the settlor cannot recover it, if the transferee shows 
that both are equally iti idic wrong. In pan deltcto jmtw est condttio 
dcfendcnhs. AyoU v. JniLvns, 16 ilq. 276 , Duke of Bedford v, 
OoHfenden, 2 Yes. S. 116. K 

(c) But there wilt be a resulting trust, if the illegal purpose is not carried into 

execution. Si/me v 9 "Kq. 475. L 

Id) Whore a father granted laud to his son to give him a colorable qualifica¬ 
tion to shoot game under the English Game Law, and without any 
' intention of conf^rTiug .i brinefieiaJ interest upon him, it was held 

that Iho soil .riid the father were tiii>nii delicto, and so there could be 
no rosnitiiig trust E/esf v llreatmec, 1900, 2 Ch, 541 M 

3. - “ Or the effect ... defeat — law. ” 

<1) Scope of this clause. 

Under this clause would fall lasof^ whore property is transferred so as to evade 
the rule .ag.iinst perpetuities, or against accumulation of income, or 
to evade the Mortmain Acts. In such cases there would be a resulting 
trust 111 f.xvour of settlor Gan ick v Ernngtnn, 2 P W. 361. N 

<2) Effectuation of unlawful object. 

Where the elTect of allowing the tnistec to retain the property might be to 
cffoctuatc .an unUwful object, the trust results Reynel v. Sprye, 

1 Do G. and M and (I 660 ' 0 

I 

(3) Trust for religious purposes -Invalidity—Recovery by heirs—Limitation. 

Where an estate is given by will to trustees for religious and other purposes, 
some of which are invalid or fail, the heirs of the testator may be 
barred by limiUition from recovering the portion undisposed of, though 
they might still bring a suit to compel them to properly administer 
the trusts which have not failed 8 0. 788. P 


85 . Where a testator bequeaths certain property upon trust, 
and the purpose of the trust appears on the face 

Bequest for illegal Jjq nnlawful ’, Or during the testa- 

purpose. 

tor’s lifetime the legatee agrees with him to apply 
the property for an unlawful purpose, the legatee must hold the 
property for the benefit of the testator’s legal representative. 


Where property is bequeathed, and the revocation of the he- 


Bequest of which 
rovooatioH is pre¬ 
vented bv coercion. 


quest is prevented by coercion 2, the legatee must 
hold the property for the benefit of the testator’s 

l^rrol 
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(Notes). 

/.—*• UalawfuL'' 


As to what trusts are lawful and what are unlawful, see S. 4, stipra. Q 

2.—••Coercion.'^ 

(1) Coercion includes fear. 

Coercion includes fear. it is not a vain fear, but a fear such as the fear of death 
, or of bodily hurt, or of iniprisonmont, or of the loss of all or part of 

one’s goods. Williams on Executors. R 

(2) Imaginary fears. 

Imaginary fesrs may be sufficient to constitute coercion Boyw % Ro^slwtoutjh, 

6 H.L. Ca. 2, g 

'•» ’ 

86. Where property is transferred m pursuance of a contract ' 

which IS liable to rescission, or induced by fraud 

Transfer pursuant . i . i ^ • 

tio i?eHCJiidaible cou- 01* lUlst4Xk6, tllC trtinsi6l*60 lillisl, OTl rccf'iviiiy 

*”*'“*• notice to that effect, hold tlic property for the 

benefit of the transferor subject to re-payinent by tlie latter of the 
consideration actually paid. 

(Notes). 

G e ne r'a I. 

(1) Scope of section 

Ss. 86 to 94 deal wuh what <ire known to English Law as ‘‘ constructive 
trusts.” T 

(2) General doctrine. 

A constructive trust is raised by .i Court of Equity wherever a person, clothed 
with a fiduciary character, gains sonic iiersonal advant.age by availing 
' himself of his situation as trustee, for as it is impossible that a 

trustee should be allowed to make a profit h,-Ins office, it follows 
that, so soon as the advantage in question is shown to have been ac¬ 
quired through the medium of a tiust, the trustee, however good a 
legal title ho may have, will be doe iced in equity to hold for the benefit 
of his cestui qm trust. Lewm, p. 196. U 


{Z) Meaning of constructive trusts. 

(u; These are trusts which the Court elicits by a construction put upon certain 
acts of parties, as when a tenant for life of le.iseholds renews the lease 
on his own account, in which case the law gives the benefit of the 
renewed lease to those who were interested in the old lease. Lewin^ 
p. 120. If 

(6) Where, in order to satisfy the demands of justice and without any reference 
to the presumed intention of the parties, a Court of Equity raises a 
trust by construction, and from a consideration of what is right and 
just, it calls upon the person m possession of the pioperty to hold it 
for the benefit of another. Lewm, p.^196. ■ W 

^4) Trustee’s agent not a constructive trustee. 

An agent employed by a trustee is accountable in general to his principal only, 
and cannot, as a constructive trustee, be made responsible to the 
cestui qua trust. Keane v. Bobarts, 4 Madd. 882 , Davis v. Spurlmg, 

1 R. M. 54. X 
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r 

QeneteA—(Concluded). 


(5) Instances of constraotive tpusts. 

Con&truotive trusts also arise, where the trust estate is converted by the trus¬ 
tee from one species of property into Mnother, and again where the 
trust estiite passes from the trustee into ihe hands of a volunteer, 
whether wnh or without notice, or of a purchaser for valuable consi¬ 
deration with notice. Lowin, p. 210. Y 

“ Property pursuant to ■. contract .' ’ 

(1) Property obtained by fraud- 

Where property m obtained by frsud, a Court of Equity construes a trust in 
favour of the tiansferor, because the transferee has not the equitable 
estate, though he has the legal one. The C urt, in such cases, treats 
the person, who has obt»ined property by fraud, as a trustee for the 
part} pie 3 udiced by the baud. Booth Turle.lQ Eq. 182; Eoche- 
focould, 1897, 1 Ch. 196. It 


(2) Fraud must be proved. 

The fraud iiiu.st uo proved by very clear evidence. Courts should not go on 
meio presumption. Macorwick v (hoijon, L.R. 4 II.L. 88. A 


87. Whero a debtor bceonies the executor or other legal re- 
i) bt r becoming P^^Gseiitiitive of his creditor, he umst hold the 
creditor’s -eprosen- de])t for th(' benefit of the persons interested 
therein 


88 Where a trustee, executor, paitiier, agent, director of a 
company, legal adviser, or other person bound in 
fiduciary character to protect the interests of 
another piu'son by availing himself of his charac- 
tei‘, gams for himself anv pocuniay\ advantage, or whei-c any person 
so hound enters into an\ dealings under circumstances in which his 
own interests are, or may ho, adverse to ihose of such other person, 
and thereby gains for himself a pecuniaiy advantage, he must hold 
for the benefit of such other person the advantage so gained. 

Illushatmis, 


(a) A, an executor, buys at an uiidervaluo from B, a legatfo, his claim under the 
w'lll, B is ignorant of the value of the ooquost. A must hold for the bmefit of B the 
difference between the piico aud value. 

(h) A, a trustee, us^s the trust-property for the purpose of his own business. A 
holds for the benefit of his beneficiary the profits arising fo'' such user. 

(c) A, a trustee, roi.ire.s from his trust in consideration of his successor paying him 
a sum of money. A holds such pioney for the benefit of his beneficiary. 

(d) A, a partner, buys land in his own name with funds belonging to the partner¬ 
ship, A holds such l»nd for the benefit of the partnership. 

(<•) A, a partner, employed on behalf of himself and his co-partuers in negotiating 
the terms of a lease, clandestinely stipulates with the lessor for payment to himself of a 
lakh of rupees. A holds the lakh for the benefit of the partnership. 
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• 

(f) A and B are partners. A dies. B, instead of winding up the affairs of thp 
-.partnership, retains all the assets in the business. B must account to A’s legal 
representative for the profits arising from A’s share of the oapital. 

(g) A, an agent employed to obtain a lease for B, obtains the fpase for himself. A 
holds the lease for the benefit of B. 


(h) A, a guardian, buys up for himself incumbrances on his ward B’s oslato at an 
undervalue. A holds for the benefit of B the incumbrances so bought, and can only 
charge him with what be has actually ^aid. 


(Notes). 


General. 


(1) Scope of section. 

• < 

Under this section would come all cases whore a person standing in a fiduciaiy 
relationship with another benefits himself in respect of that position 
In its aspect the position is very wide it embraces all cases of deviling 
entered into by that person, under cfrcuinstances m which his own 
interests may be adverse to that of the beneficiary, and a benefit there¬ 
by accrues to that pcr.son. 1’his section was hold applicable to a 
mortgagee, who profits himself because of the advantage hn position 
, gives him over bidde’^s who compete with him, in r.spect of his pre¬ 

sumably superior knowledge of the mortgaged property, its value, etc. 
23 M. 377. • A1 


. (2) Principle of section. 

A trustee is bound not to do anything which can place him in .i position in¬ 
consistent with the interests of the trust, which could po.ssibly mter- 
fi'iewith his duty in discharging it. Neither he noi his representatives 
could be allowed to retain an advantage acquired m Violation of these. 
AaiinUon v. Wiight,dC. and F. Ill, Willmms v. Sicveiii,, 3C L.J.P.O. 
21 . B 


/. —“ Advantage gained by fiduciary. ” 

.(1) Advantage—Constructive trust 

A constructive trust is raised by a Court o^ Equity, whcruvei <i person clothed 
with a fiduciary ohar.ioter gains some personal advantage by availing 
himself of his situation as trustee. Lewin, p. 190. C 

^{2) Common instance thereof—Renewal of leases 

(a) Renewal. By tbustee. 

A co mm on instance of a constructive trust occurs in the case of renewal of 
leases , the rule being that, if a trustee, oi executor, or even an exe¬ 
cutor de son tort^ renew a lease in his own name, he will be deemed 
inequity to be trustee for those inoerestod m the original term. Orffiin 
V. Oriffin, 1 Sch. and Lef. .351; Mulvanyv. Dillon, 1 B. and B. 409, 
see Sandford v. Keech (Butnfmd Market case). See Ch. Ca. 61 ; see, 
also, 6 0. W.N. 372. ' , ‘ D 

(5) Renewal by tbustbb’s agent. 

Neither can an agent or other person acting under the authority of a trustee, 
executor, or tenant for life, renew for his own benefit. Edwards v. 
Lewis, 3 Atk. 538. IS 
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/.-■'* Advantage gained by fiduciary ’^’—(Contwwed}. 


(c) Saus op right op renewal. 

If, instead of taking a renewal himself, the trustee, executor, or tenant for life, 
dispose oi ibe right of renewal lor a valuable consideration, the pur¬ 
chase money will be sobjcoted in e^U'tj to the trusts of the settlement: 
for, if a person cannot appropriate the renewal to himself, the Court 
will not sufEer him to sell for his own benefit. Owen v. Williams, Amb. 
734. g 


(d) Lien for expenses of renewal. 

A trustee or executor, who has renewed a lease, has a lien upon the estate for 
the costs and expenses of renewal with interest. He will also be 
allowed fot money subsequently laid out m lasting improvements. 
JIoU V. Holt, 1 Ch. Ca. 190 , liowley v. Omnever, 2 Ch. 803. 0 


3) Factoi*, Agent, etc.—Gonatructive trustees 
< 

(n) The principle upon which a Court of Equity raises constructive trusts might 
bo pursued into namorous other instances; as, if a factor, agent, 
partner, promoter of a company, or other confidential person, acquire 
any pecuniary advantage to himself through the medium of his fidu¬ 
ciary character, he is accoiintablo, as a constructive trustee, for those 
profits, to his employer or other person whose interest he was bound 
to advance. Fawcett v ynntehouse, 1 R. and M. 132, 9 Bom. L.R. 
606 ; Gluckstein v JJarnes, (1900^ A.C 240. H 

(b) But until some judgment or decree has been ob'ainod, the money cannot be 
said to be the money of the principal. Listei and Co, v. Stubbs, 46 
Ch. D. (C.A ), 1, 13. I 


1) Mortgagee—Constructive trustee 

(a) OaniKAin morkiaoee. 

(i) A mortgagee is not a constructive tiusteo fur the mortgagor, of his power of 

sale, which is a power given to him for his own benefit, to enable him 
the bettor to realise his debt. Wariwt v. Jacob, 20 Ch. D. 220 ; Tom- 
bm V. Liwe, 43 Ch. I). (C.A.) 191. See, also, 7 O.C. 307. J 

(ii) But after ho has exercised the power and paid himself his debt and costs, 

ho is accountable as a trustee for the surplus proceeds of sale. 
Chat Zt’s V. Jones, 35 Ch. D. 844 , Eley v. Read, 76 L,J N.S (C.A.) 39.K 


{(j) JIoRTOAOF.K IN POSSESSION. 

(i) On the other hand a rnortgagoo in possession is constructively a trustee of 
the rents and profits, and is bound to apply them m due course of ad¬ 
ministration. Coppnng v. Coolie, 1 Vern. 270, Maddoeksv.Wren, 2 Ch. 
Rep. 109. 

• 

(li) He is also liable as a trustee, even after transfer of the property to the 
mortgagor, for the rents and profits subsequently accrued, but the 
liability w ill not attach when the transfer is made by the direction of 
Court m d redemption action. Hall v. Heimrd, 82 Ch. D.O.A. 480. H 

) Tenant-in-commoii—Gonstruotive trustee. 

A tenant-in-common does not stand in a fiduciary relation to his co-tenant, so 
as to be a constructive trustee of any benefit acquired from an out- 
standing estate or incumbrance. Aeniicdp v. De Trafford, (1806) 1 Ch. 
762: 1897 A.C. 180. M 
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' l.—*‘AdvMtti0g0jpUttedbxftduciaty*’--(Con>tinnedi. • 

(6) Trustee's ageni-XIonstraotiTe trustee. 

(a) An agent employed by a trustee ts accountable in general to his principal 

only, and canno'', as a constructive trusiee, be made responsible to the 
cestui que trust. Keane v liobarts, 4. Madd. 382; Daites v, Spuilnig, 
1 B. and M. 54. D 

(b) But this rule cannot apply where the agent has taken an actively fraudulent 

part, and so made himself a principal. Ha/ dy v. Caley, 33 Bcav. 365 , 
Fyler v. Fyler, 3 Beav. 550; Vortloh^\. Ga/dne/, 1 Hare 600. P 

(7) Directors. 

(a) Directors of a Company cannot buy the property thoioof and thou sill it 

for nupreased piice. They must hold the piofit, made by them fuit of 
such contracts, on bcha f of the oompanj. They cannot enter into 
any beneficial contracts with the company, and thus take undue 
Hdvaniageof their position as such Ladr/ubury R. W v. Maynety, 25 
Bonv. 586; Aheideen Ry. ('o v JSlake,! M.icq. 4G1. Q 

(b) They cannot deal with uny | art of the property or shares of the company 

for their advantage Foi/c Co v. Hudsou,, 13 Bcav. 485. R 

(c) Whore they obtained coinmi.ssion from piircbascs, on a sale by tbciu of the 

* ' property bolongi* g to the company, it was held th it such comniission 

belongs to the company. Oji</kplls v. Cha/nhers, 26 Beav, 360. S 

(8) Promoters 

Similarly the promoters of a company lue constructive tiustecs of secret 
profits. Ilttchens V, ew, 1K. and III 150, Kmvia Stiver Mtnuiff 
Co. V. Grant, 11 Ch. D. 918 T 

(9) Oift to a solicitor by client. 

(a) Gknkiiai.. 

(i) In equity, a solicitor, as a general lule, should Jnot, in any way whatever 

either poisonally or through his wile or through his son, in respect of 
any transaction in the relations between him and his client, make any 
gain to himself, at the expense of his client, beyond the amount of his 
fair piofossioual remuneration. Ty/el \. Bank of Londo/i, 10 H* 
L. 26. D 

(ii) This disability ex!ends even to a subsequent purchaser from the solicitor 

with notice of the transaction. Cockbii/nv. Adu'ards, 18 Ch. D 455. 

(5) NaTOUE THEaBOF. ¥ 

(i) In respect of a gift made by a client to hi» solicitor, thoie must be a complete 

absence of fraud, misroprescntation, or even suspicion, and there must 
also be a cessation of the ooiifidontial relation. Morgan v. Mimnett, 
L.B. 6Ch D.638. • W 

(ii) So where X, being aware that Y wished to get shares in a company, 

represented to Y that he (X) < ould procure a certain number of shares 
at £ 3 a share, and Y agreed to purotiase at that price, and the shares 
. wore thereupon transferred in part iff him and m part to his nominees, 
and he paid to X at £ 3 » share, and afterwards found that X was in 
fact the oiiiner of the shares, having just bought them for £2 a share, 
held that, on the facts, X was an agent for Y, and X was ordered to 
pay back to Y the difference between the prices of the shares. Kimber 
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Act II of 1882 (INDIAN TRUSTS ACT). 

Advantage gained by fiduciary ••-{Continued). 

(e) Pbecavtiou IN such casks. 

Whore a pufchafte 18 mado by an attorney from bits cJiont, ho must, tO be on 
the Wife side, insist on tho intervention of another professional adviser. 
Pisanev. Attorney-General for Gibraltar, L.R. 6 P.C. 516. Y 

(d) Valtditv thekrop. 

A solicitor cannot obtain a gift fioni his o lent while the reDtionship subsists. 
Tomsen v. Judqe, 3 Drew 306. Z 

(e) How THK Courts view it. 

Where he, however, purchases from his diet t, the transaction is viewed with 
jealousy by tho Courts. If the purchase is impugned, it is for tho 
solicitor to prove that he gave full value for it, and that the client was 
really benefited bv thetiai saction , SjJx ncc", V. Tophan, 22 Beav. .573. A 
(/) Eppkct ok r-AKsn of timf. 

Such gift is not .set asido (titer a long lajise of time. Nutt v. Hasion, (1800} 

1 Ch. 373. B 

(10) Principal and agent. 

(o) Agents cannot secretly buv or sell the property which they are entrusted to 
sell 01 buy on b half of tho principal Their de.iling cannot be 
vaild, except when theie is tho most entire good faith and a full dis¬ 
closure. f)cbui>f.hc V. Alt, H Ch D 286. C 

(6) Tho fiduciary relationship arises when property is handed over to an agent 
for investment, sale, safe ciistodv. etc., but not if ho merely collects 
rents or oobts on conmnssioii. Every agent is not a fiduciary. Padoch 
v. Hurt, (1894) 1 Ch 343. D 

(11) Partner. 

(a) A partner would be do iiied a constructive trustee, if he buys land in his 
name with paitncrahip funds. Feather Stonclamjh v. Frederick, 7 Ves. 
311. E 

(5) So, if he IS appoiutcd to negotiate a tiarisaction on behalf of the firm, and 
he receives secret commission, he is a constructive trustee. Clements 

' v Hall, 1 I)c f r and J 173. P 

(c) W’hcre one of two CO partncis dies, and tho other, instead of winding up 
the sffairs of the paitnership, retains ail the assets in tho business and 
m.ik's piofit iherebj, he would be a constructive trustee. {Ilnd.) O 
(fi) He IS accountable, not meicly fo> ordinary profits, but for all the ad\an- 
taees be has obtaired in the course of the business ; the right of th 
representatives of a di ceased partner is confined only to demanding 
accounts. It woi.ld be baircd by lapse of stamtoiy period. They have 
no Inn on the partnership estate. Kindal\. Waid, L B. 6 Ex. 
24‘i H 

(e) A partner wiongfullj sel mg partnership security is a trustee of e 
proceeds Ktiidal v. Ward, L II GEx. 248. I 

(12) OuaFdian and ward—Mediral or apiritual adviserB. 

(a) Every dealing of the guardian with the ward is liewcd by the Courts with 
suspicion, and would be valid only when it appears that there was 
the fullest deliberation on the part of the ward, and the most abund¬ 
ant good faith on the part of the guardian. Wright v. Vanderplank, 
. 2 K. and J. 1; But see, also, 6 O.G. 262. i 
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Act II of 1882 (INDIAN TRUSTS ACT). 

• 

1.—** Advantage gained by fiduciary (Continued). 

(h) This principle applies to quasi-guardians, such as (1) Medical advisers. 
Dent V. Benet, i My. and C.. 209 , {2) Ministers of religion. Hugmnin 
V. Besely, 14 Ves. 273. K« h 

(12-a) Husband and wife. 

But the abovejprinciple does not apply to cases of husband and \vifo. Baro v. 

(1899) 2 Ch. 578. M 

<13) Tenant for life. • 

If a tenant for life accepts money in consideration of his allowing something 
to bo done, which is prejudicial to the tiust property, ho holds 
the money so obtained for the benefit of those interested in the 
eottleinent. Pie, 2 Dr. and S 420. N 

(14) Purdanashin lady. . 

Where two Mahomedan ladies cxceiiied a deed of gif'. t> X standing in a 
fiduciaiy relationship to them, the Court, in setting asi'c the trans¬ 
action, observed " It was for the plaintiff, who is seeking to bring 
their property to sale on the strength of a trans.iction with these two 
purdah women, to show that they were free agents in the matter and, 
havin'.' a clear knowledge of what they were doing, accorded their 
consent thereto. Courts o£ Equity deal with the subject u[.on the 
most enlightened principles, and watch with the most jealous ciro 
every attempt to deal with persons non compos mentis 

Wherever, from the nature < f the transaction, there is not evid'’nce of entue 
good faith, or the contract oi other act is not seen to bo just in itself, 
or for the benefit of these peisoiis. Courts of Equity will set it aside, 
or make it subservient to their just rights and interests ” 8 A. 267 ; 
15 T A. 81 (P.C ). 0 

(15) Alleged agent of decpee-holder—Purchase by—Constructive trust. 

Certain decree-holders were lefused permission to purch.ise at the sale in 
execution, and, si.bsequently, the defendant, alleged by the decree- 
holders to be their agent, purchased the property, and got his name 
entered in the sale certificate The deciee-holder, hearing of the 
purchase, supplied the purchase-inone\, satisfied the purchase, and 
agreed ro take a conveyance of the property after the sale was con¬ 
firmed. On the refusal of the defendant to execute the conveyance, 
the decrie-holders sued fora declaration that they were the real 
puichasers and for posse.ssion. it was held that the case would fall 
under S 317, C.P C., and not under S 88 of the Indian Trusts Act, 
on the ground that there was no fiduciary relationship and no advan¬ 
tage obtained by the defendant by availing himself of that position. 
22 A. 434 ; see, also, 2 I.A. 18 (P.C.). P 

(16) Partners and executors, liability of. 

(a) Under S. 88, Trusts Ao'., a persin, who occupies the position either of an 
executor or a partner, must bold, for the benefit of any person, whose 
interests he is bound to protect, every pecuniary advantage he has 
gained for himself in each of the following cases. (1) if he has gained 
the advantage by availing himself of either character, or (2) if he has 
gained the advantage by entering into any dealings, under circum¬ 
stances in which his own interests are or ever may be adverse to those 
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j,—.“ Advantage gained by fiduciary *’—{Oonciuded), 



which he is bound to protect. Thus, in both oases one essential oon, 
dition of Imbihty is “ an advantage gained.” In the first, there must 
also be anoonsi-ieotJous conduct. In the second, that is not neces¬ 
sary, if there were a possibility of conflict between interest and duty. 
Under the section, there is no saving clause for oases of good faith. 

9 Bom. ii.K. eor,. O' 


(b) The section taken by itself does not validate a purchase, by an executor, 
of the trust p'opc'ty, cither on the ground of honafide assent by his 
oo-ex-outor, or of go id faith m the executor himself, who under the 
section could mt retain an advantage, even though unconsciously 
obtained in the transaouon, where his interest and duty were in 
conflici. (Ibid.) R 


(c) A surviving partner, being a person who holds the property by virtue of a 

contract, may buy the propert> in tr.ade of bis deceased co partner, 
under prov.so (6) to S. 95 of the Trusts Act; but inasmuch as his 
interests in the transaction may conflict with his duty, be is even 
the I precluded by S 88 from retaining for himself any advantage he 
may liave acquired by the bargmn That is, he must give full value 
or what he could rerfsoiiably believe to bo full 'aloe. There is no ex¬ 
ception in favour ol a co-executor or surviving partner, who trans¬ 
gresses those limits with'the assent of a bwM fide executor. 9 Bom. 
L.R 006. S 

(d) It appears from ill. (f) to S. 88 of the Trusts Act, that the section demands 

flora a surviving partner the same iihernim fide.i, as regards ihe in- 
teresrs ct a deceased paitner, as was due before death had dissolved 
the paitucrsliip, BO far as the profits arising from the capital of the 
deceased arc concerned. For these he must account to the legal re¬ 
presentative, though, 110 doubt, when he has done so, there is nothing 
there to prevent him from receiving the assets in purchase or loan 
from such representative But so long as h.* is under that liability to 
account, he is evidently within the meaning of the phrase which 
' classes him with “ other persons bound in a fiduciary character to 

protect the interests ol another.” (Ibid.) T 

(e) Undsr the Indian Trusts Act, surviving partners are not classed with. 

trustees but they are subject to obligations in the nature of a trust, 
and are classed with persons bound in a fiduciary character to protect 
the interests of others, and the same duties, liabilities, and disabilities, 
so far as may be, attach to them as to trustees, subject to the provisos 
m S. 95 and the saving provisions of S. 96 of the Act. (Ibtd.) U 

(17) Confidential pelation—Trangactlons—Points to he ooDsldered. 

In respect of the validity or otheiwise of transactions, between persons stand¬ 
ing in a confidential relation tc each other, the matenal point to be 
considered is, whether the person conferring a benefit on the other 
had competent and independent advice. Where a confidential rela¬ 
tion IS made out, the continuance thereof will he presumed by Gourtr 
unless there is distinct evidence of lis determination. Bhodesv. Bate, 

1 Ch. 252. Y 


(18) OauB probandt—ZoaBtsvietive traats. 

See 'k. Ill of the Indian Evidence Act. 


V 
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• 

89. Where, by the exercise of undue influence i, any advantage 

Advantage gained grilled in derogation of the interests of another, 
by exercise of undue the person gaining such advantage without con¬ 
sideration, or with notice that such influence has 
been exercised, must hold the advantage for the benefit of tlie person 
whose interests have been so prejudiced. 


(Notes). * 


I.—** Undue Influence,” 


(1) Definition > 

See Contract Act, S. 16. 


<2) What constitutes undue influence. 

(а) PlSHSUA,SIOX, I’JtUSSl UK, 

Persuasion is not unlawful, but pressure of whatever character, if exerted, so 
as to overpower the volition without conviuoing thi' judgment, will 
~ ' ooiihtitute undue influence, tliongh no foice is cithei used or threatened. 

Rally. Hall, hn IP andM hSl. Y 

(б) NaTUIIAL INKLCKKCV. 

(i) Natuial influence exerted, bj- one who possesses ir. to get a benefit for 
himself, is undue influence, so that gilts and contracts ijiter v%vos 
between certain parties will he set aside, unless the party 1-onefited 
can show afliimativel> that the other party could have formed a free, 
unfettered judgment, in the matter. I'aijitt v. Lawless, L.li 2 P. and 
M 462. Z 


(ii) In order to obtain a will or a logacj, such natural mfluonco may be 
exorcised, for the rules of Courts of Equity m lolation to gifts tiifer 
ttro'> do not apply to wills {Ibid ) A* 

(c) What amounts to undue influence depends a great deal upon the natu o of the 
transaction and the lelationship CMstiiig between the parties. Hall 
V. Ha,U, L.R 1 P. and ISf. 481 B 


(S) Confidential relation—Ooirs probandl. 

(fl) When a confidential relation is establ shed between parties—such as phy¬ 
sician andpauent, confessor and penitent, the onus lies on the psrty 
benefited to show that there was no undue influence brought to bear 
on the testator. Ashireli v. Loin, L.R. 2 P. and D. 477. C 

(6) Where *he plaintiff gifted away the whole of his property to his guru or 
spiritual adviser, the reason being his desire to secure benoflts to bis 
soul in the next world, apd subseqifbntly sued for cancellation of the 
instrument, held, setting aside the detd of gift, that, having regard to 
the fiduciary relation subsisting between the parties, the improvideuce 
of the gift and the absurdity of the reason alleged therefor, the onus 
rested upon the defendant to show that the transaction was made 
without undue influence and in good faith. 12 A 528. D 
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Act II of 1882 (INDIAN TBUSTS ACl). 

“ Vadae inflaeace^-iCmtcluded). 

(c) ..What the Courtmthis country will domto seeth^t. woere cue person is 
so situated a, to be under the control and influence of another such 
other does not unduly and unfainy exorcise that influence and con- 
tfol ov(?r ^vch persoD for bfs own nidvAOts^ge ox benefit, or for t 0 
advantage oi benefit of some roJigi us object in which he is interested, 
and will call unou him t.>gi\o clear and cogent proof that the transac¬ 
tion oomplaimd of was such a one as the law would support and 
recognise, ’’ 12 4 £ 


(d) Where a fiduciiirj or quasi-fiduoiary relation had existed, Courts of Equity 
have aln,i\s placed the burden of sustaining the transaouon upon the 
part) benefited by it, requiring him to show that it was of an unobjec¬ 
tionable character and one which it ought not to disturb. 10 A. 535. F 


(i) Sedurlty obtained by Bankers of debt -Undue influence. 

1 

A son had forged lu? father’s name .and deposi ed the forged documents with 
^ certain bankeis the bankers, on discovery of the forgery, had put 

pressure on ihe father, witboui, h»w ver, distinctly threatening 
a piosccntioii, and in this way induced him to give a security for his 
son's debt. The security was declared to ahe invalid on the ground 
that the fatbei was not a free and voluntary .igeut under the circum¬ 
stances IFif/m.iis V. lialei/, L H. I H.L. 200. G 


90. Where a tenant fnv life, co-owncr, mortgagee, or other 
qualifuid owner of any property, by availing hmi- 
hy’/inalS^owneru position as such, gains an advantage in 

derogation of the rights of the other persons inter¬ 
ested in tlie property, or whore any such owner, as representing 
all persons interested in such property, gams any advantage, he 
must hold, ff r the benefit ol all persons so interested, the advantage 
lo gained, but subject to I’epayment by such persons of their due 
share of the expenses propeily incurred, ami to an indemnity by the 
same persons against liabilities properly contracted, m gaining such 
advantage. 


iltustrahoiiH. 

(a) A, the tenant for life of loasc-hcld.pioperty, renews the lease in his own name, 
and for bis own benefit A holds the renewed lease for the benefit of all those interested 
in the old lease. 

(b) A village belong,s to a Hiiicln fainilv. A, one of its members, pays nazrana to 
Government, and thereby procures hi..» name to be entered as the mamdar of the village. 
A holds the village for the benefit ijf himself and the other members. 

(c) A mortgages land to B, who enters into possession. B allows the Government 
revenue to fall into arrear with a view to the land beini put up for sale, and his becom¬ 
ing himself the purchaser of it. The land is accordingly sold to B. Subject to the 
repayment of the amount due on the mortgage, and of his expenses properly incurred as 
mortgagee, B holds the land for the benefit of A. 
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(Notes). 

i 

i.~“ Advantage gained by qualified owner." 

(1) Tenant for life, co-owner, mortgagee. 

Any advantage gained by—-, in respect of the fiduciary relation, must be held 
in trust for the other persons interested. Tannet v. Elworthy, i 
Beav. 487 , He Lord Itanelaugh's Will, L B. 26 Ch.D. 590. H 

(il) Tenant for life. 

t 

(a) Renewal op lease, ^ 

(i) Whcie a tenant for life renews a lease in his own name, he should bo held 

to b,‘ a constructive tius'en of the now lease, when his position is such 
that he owes some du' y to the other poisons interested Re Biss, (1903) 
1 Ch 40. I 

(ii) This applies to a yearly tenuit al-o, but not to .i ten.T,nt-at-wril or at 

sutfeiaiice dninehv. Dean, 11 Vos OSS at p. 392, l.'i V'os idti. J 

(5) Waste. 

(i) Where a tenant for lite commits legal waste by felling timber, the tenant 

of the first estate of inheritance at 'he time can rceover (he trees or 
damages Higrjtnhotham \ ifn/i Ants, Ti B 7 Ch App 676, Whitetuild 
V, Uourt, 2 1* Wins. 210 K 

(ii) If he commit equitable w'aste, th’ sain" rule applies, and the wrong-doer 

is lesponsible for the proceeds with interest, without being allowed for 
repurs Lii',hiii,ijtoii'■ JSoldeie, Ifi Boav 1, ILmi/wond v Tlom/wood. 
L.R IS Kq 30G L 

(ill) If the wi'iiig-dooi Is hini-elf the owi'or of the first esUte of luhentauee, 
ho IS constructively tnisleo m (.quity of the piococds of the tniiber, 
for the benefit of all the persons interestod under the settlement, 
cxc *pt himself, according to then respective estate's, [Ihul) M 

(c) PRonrc’TioN oj’ title j>kj i)s 

Whcie a settlement is in the custod', of a ti nant for lifo, who tabes only a 
partial liencfit, he is deemed to B' <i tiiistce for othois cla.nnng under 
it, and Is bound to pioduec It at their jeqoest, Baiibu‘> i/\, Jirmcof, 

‘2 Ch Ca 12 , yJdi'tc'.s V Dj/tiiit, 20 IJe.iv lOri, H 

(3) Mortgagee in possession. 

If a mortgagee is in possession, ami if, owing (o default m payment of revenue 
thereon, the estate IS sold .ind he purchase it he a constructive 
irustee thereof fo'r the original nmrtgagot Coppei mg v. Cooke, 1 Ves. 
270, but see TOC 307. O' 

(4) Co-owner making improvements 

Whore a co-owner, acting in good faith, permanently benefits an estate by 
repaii or improvements, a trust would arise in Ins favour in respect of 
the sum spent by him m such improvements. Leslie v. French, 3 
Ch D. 552. F 

(5) Peraons in lawful possession • 

(a) Where a p^-son lawfully in possession makes permanent improv ements^ 
and the true owner comes and claims the property, he will be deemed 
a constructive trustee for the improvements made by the other, and, 
will have to compensate him Leslie v. French, 2 and 3 Ch. D. 552 ; 
Neeson v. Clarkson, 4 Hare. 27. Q 
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t 

/.— “AdvBtttage galtt0d by qualified owner * '—{Concluded). 

(6) Bat the expenditure must have been a necessary and beneficial and proper 
'* one. Lnwledgc v. Tjindall, (1896) 1 Ch. 423. R 

<6) Equity of redemption -Purchase of, by one co-sharer—Constructive trust. 

Where one o£ several oo-parcenor share-holders defaulted to pay Government 
revenue due on the land, and whore a purchaser of the equity of re¬ 
demption from another co-parcener share-holder buys the lands in 
the sale hold bv (lovornment to recover arrears of revenue, he cannot 
be said to have availed himself of his position as a qualified owner of 
land to gun an advantage in derogation of th'' rights of other persons 
interested in the property, so as to constitute him a constructive 
trustee under this sooticn. 30 M 67 S 


91. Where a person acquires property with notice that anothel 
person has entered into an existing contract affect- 
Property acquired mg that jiroportv, of which specific performance 
ing^contmeU could he enforced, the former must hold the pro¬ 

perty for the benefit of the latter to the extent 
necessary to give effect to the contract. 


(Notes). 

/.—“ Property—contract ” 

<1) Benamidar obtaining a mortgage decree. 

A mortgaged land to 13 either as agciil or benamidai forC; B sued on the 
mortgage and obtained dei rce. G sued A and B for a declaration that 
he wa.s ontitlod^o the benefit of the decree and had the right to execu*e 
it. Tt was heUi that 0 was entitled to the declaration , for, if A was 
a benamidar, ho would be a constructive trustee, and if he were a 
mfre agent, 0 would be entitled to the benefit gained by A in securing 
* a decree upon the bond. 21 II. 3.^3. T 

<2) Contract of sale -Possession—Subsequent attachment by a third party. 

Under a contract of sale with respect to certain fields, possession was delivered 
to the vendee and the whole of purchase-money was paid to the ven¬ 
dor, hut the transfer was not effected, as the registered conveyance 
was not executed. Subsequently a judgment-creditor of the vendor 
sought for a declaration that the lands were liable to be attached and 
sold as the property of judgment-debtor, lield that the judgment- 
debtor was nothing more than a bare trustee, and had no attachable 
interest in the property. 24 B. 400. U 

.<3) Contract for sale- Subsequent sale to one having knowledge thereof. 

The plaintiff had obtained a registered sale-deed, comprising the property in 
question, from defendants, who had already to the plaintiff’s know¬ 
ledge contracted to sell it to another, and the plaintiff had paid no 
consideration for,the sale-deed which was a collusive transaction; held 
that the plaintiff cannot recover, since be got the sale-deed, vnth the 
knowledge of the prior contraot, and as such he was not a bona fide 
\ purchaser for value without notice. 18 M. 43. Y 
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• . 

• t.—**Property... .contract ”—{Concliided). 

4 

ii) Agreement to sell land to A—Snbseqaent sale of same land to B—Applieabillty 
of the section. 


Where X, the owner of a certain property, enters into a contract with A for 
sale of the land to him, and subsequently sells the same to B who has 
notice of the prior existing contract, Jield that B should hold the pro¬ 
perty for the benefit of A, to the extent nocossary to give oSect to the 
contract. 26 B. 159. W 

(5) Mortgagee with knowledge of facts revealing existence of an equitable right 

Where a mortgagee, at the time of his mortgage, is aware of circumstances 
which ought to have put him on enquiry, and such enquiry, if made, 
would have revealed the existence of an agreement bv the mortgagor 
to mortgage the pmoorty to a third party, the mortgagee’s right will, 
on the principles embodied in S 40 of the Transfer of Property Aftt and 
S. 91 of the Trusts Act, bo postpctied to the lights of such third 
part}. 29 M. 177. X 


92. Where 


~ I'urchase by per¬ 
son contracting to 
buy property to bo 
heid on trust. 


a person contracts to buy pvopcity to be held on 
trust for certain beneficialles, and buys the pro¬ 
perty accordingly, he must hold the property for 
their benefit to the extent necessary to give effect 
to the contract. 


93. Where 

Advantage secretly 
gamed by one of 
several compounding 
creditors l. 


creditors compound the debts due to them, and 
one of such creditors, by a secret arrangement 
with the debtor, gams an undue advantage over 
his co-creditors, he must hold, for the benefit of 
such creditors, the advantage so gamed. 


(Notes). 

/.—“ Advantage.. ..creditors ." 

Secret arrangement by creditor. 

When a debtor compound-, with his creditors, all are equally entitled pro rattt 
to the property of the debtor. The equitable estate becomes vested in 
all the creditors. One creditor cannot get an advantage over the other 
by any secret arrangement with the di'btor if he docs so profit him¬ 
self, he is a constructive trustee for the advantage secretly obtained. 
Atkinson v. Denby, 6 H. and N. 778 Y 


94. In any case not coming within the scope of any of the 

„ preceding sections, where there is no trust, but 

Constructive trusts ^ 

in cases not express- the person having possQpsion of property has not 
ly provided for. whole beneficial interest therein ^, he must 

hold the property for the benefit of the persons having such inter¬ 
est, or the residue thereof (as the case may be), to the extent 
necessary to satisfy their just demands. 
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lUustratiaiis. ^ 

(a) A, a. exacate, distributes the sssels of hie testator » to tte mtoout 

laria* paid tie iriolo of B’s debts. The leBsteee hold for the benefit of B s oredi ore, 
to the extent necessary to satisfy tboir just demands, the assets so distributed. 

(b) A by mistake assumas the character of a trustee for B, and, under colour of the 
trust, receives cerlain moneys. B may compel him to account for such moneys. 

(c) A makes a pift of a lakh of rupees to B, reserving to himself, with B’s assent, 
power to revoke at pleasure the gift as to Es. 10 000- The gift is void as to Es. 10,000, 
and B holds that sum for the benefit of A. 

(Notes). 


General. 


Scope of section 

The section is general and covers those cases where the legal and equitable 
• interests arc not united in the same person. It provides for case* not 

coming witbin‘tho scope of the preceding sections, and is intended to 
cover that form of constructive trust, which tfce Punjab Court- have 
held to arise when a co-sharei in a villaeo community absents himself 
without expressly cbandoning his rights See Powell, p. 343. Z 


“ The person. .. beneficial Interest therein. ’' 

(1) Vendor’s lien 

(n-) WllF.N IT AllISJiS. 

When A sells his land to B, the loeal estate passes from A if the purchase 

money is not paid, the equitable intorost does not pass, and the vendee ^ 
IS to that extent a constructive trustee for the vendor for the unpaid 
pill chase money Moits v. Ctuimbers, 29 Beav. 940, Fright, 13 Ch D. 
023 A 


(6) PlNFOROEMRNT TITKBUOK 

(i) The voiidol could cnfoicohis trust against every one except a, bona fide 

purchaser f a \alue, who has acquired the legal estate m the prorerty 
without notice of the purchase-money being unpaid. (Ibid.) Macrefh 
V. Siinintuh, 1 W. 330. B 

(ii) Accoiding to the legal maxim “Where equities are equal, the law prevails,” 

tho lien fails, if the poison in possession is a purchaser m good faith 
without notice for valuable consideration. Kater v PreiiibroKe. IB. and 
C 30‘J C 

(c) Tubs—Whbs lost. 

This lion is lost by waiver, efflux of time, laches or abandonment. Rice v. 
Rice, 2 Drew 73, Buckland v. Pockwcll, 13 Sim 412. B 

(2) Vendee’s len. 

Similar principles apply to a vendee’s hen. Torrance v. Bolton, 14 Eq. 124. E 

9S. The person holding property m accordance with any of the 

Obligor’s duties. Preceding sections of this chapter must, so far as 

liabilities, and dis- may be, perform the same duties, and is subject, 

so far as may be, to the same liabilities and dis¬ 
abilities as if he were a trustee of the property for the person for 
whose benefit he holds it: 



JollidtiSSS (iNBuiir TETJ8fd*iiO!r). 



« 

Provided that (a), where he rightfully cultivates the property, 
or employs it in trade or business, he is entitled to reasonable remu¬ 
neration for his trouble, skill, and loss of time in such cultivation 
or employment; and (b) where he holds the property by virtue of a 
contract with the person for whose benefit he holds it, or with any 
one through whom such person claims, he may, without the permis¬ 
sion of the Court, buy, or become lessee or mortgagee of, the property 
or any part thereof. • 


(Note). 


Scope of section. 

This section renders aU the provisions of the Act as to duties, liabilities, and 
disabilities of express trustees, applicable to trustees under implied or 
constructive trusts. * F 


. Nothing contained in this chapter shall impair the rights of 
transferees in good faith for consideration or 
W^purohaser^ create an obligation in evasion of any law for the 
time being in force 


(Notes). 


i.—*‘ Nothing.... consideration. ” 


Yolantoera and purchasers with notice. 

The ceatm que trust may pursue his remedy against volunteers and purchasers 
with notice of the trust, they being not transferees m good faith. 
BowUs V. Stewart, 1 Sch. and Lef, 226; Walley v. Walley, 1 Vem. 
484. Bat sec 5 A. 608 and 6 A. 24. G 


2 .—“ Or create.... force. ” 

Leglslatare—Bvarion. ^ 

No implied or constructive trust would arise, if the effect of so ''aising a trust 
would be to defeat the policy of an Act of the Legislature. Cottin- 
gham v. Fletcher, 2 Atk. 150. H 
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THE SCHEDULE. 

Statute. 


Year and chapter. 

1 

1 

Short title. 

Extent of repeal. 

29 Car. 11., o. 3 

The Statute of Frauds. 

1 

Sections 7, 8, 9,10 and 11. 


A 

Acts of the Governor-Genbbal in Council. 


Number and year. 

Short title. 

1 

1 

Extent of repeal. 

XXVIII of 1866 

The Trustees’ and Mort¬ 
gagees’ Powers Act, 1866 

Sections 2, 3, 4, 5, 32, 33, 34,35, 36 
and 37. 

In sections 39* and 43 the word 
“trustee” wherever it occurs; 
and in section 43 the words “man* 
agoment or ” and “ the trust- 
property or.” 

i 

I of 1877 .. 

The Specific Kolicf Act, 
1877. 

In section 12 the first illustration. 


* In the schedule the figures 30 bare been repealed by Act XII of 1891, Sch. I.; 
but the two words between which the figures 39 stand are allowed to stand as they are. 
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Note 1.—The thick figures at the end of each line refer to the pages of this volume and 
the alphabets in italioB preceding the thick figures refer to the oases having 
corresponding thick letters against them in those pages. 

2.—S in Brevier Boman denotes the section. 


A 

Ac<xiwit, should be kept by trustee, S. 19, pp. 114—116.* S. 19, explained, B, 114. 

Principle of S. 19 applied to agents, executors and receivers, 0,114, 

Accounts, of trustee, settlement of—Effect of such settlement, B, 180. 

Settlement of—>’ 0 f trustee . Nothing due to beneficiary: Trustee's right, T — F, 
- . 180—182. 

Settlement of, of trustee: Trustee not entitled to release, W, 181. 

Bight to inspect, and take copies of instrument of trust, etc., S. 67, pp. 253—25 . 
When does right to inspect, come into existence, T — V, 253, 254. 

Inspection of directly or through solicitors, W, 254. 

Trustee to keep himself ready with, X, Y, 254. 

Bight of legatee to inspect, etc., Z,A, B, 254. 

Acquiescence—oi beneficiary’ a bar to relief Direct, T, U, 284. 

Indirect, a bar to relief, V,W, 284. 

Definition of, X, 284. 

Acquisition, by trustee pf trust property wrongfully converted, S. 65, p. 292. 

Act X of 1865. 

S. 105—Beligious or charitable purposes, p. 8. 

Act X of 1897 (General clauses) Definition in, of the term "registered,” J,K, 17. 
Administration, Decree m—Suit: effect of, on executor’s duties, S, 186. 

Action: Execution of repairs by trustee after: P, 225. 

Order for general—Action when given, A'',r, 225. 

Costs of—Action, Z, A, 226- 
When—Aotion necessary, B, C, 226. 

Administrator, payment of time-barred debts by, -1 — 1), 215. 

may allow time for payment of debt, E, 215. 

Advcmcement, trustee’s power to make, G — J, 193—194. 

Advantage, of breach gamed by cestui que fiMst—His liability to trustee, P~~R, 173. 
Advocgte~Qeneral, Degree in which, should interfere in administration of public 
charities, J, 10. 

Alien, Whether can be beneficiary, E, F, 64. 

Alienation, with or without intecvei|tion of trustee, F, 257. 

Bestriction against, J, 257. 
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Alims, Position of, Ji, 59. 

Appeal, Order undor S. 55, A, 246. 

Order refusing to remove trustee, not appsiiUble, N and 0, 267. 

Order dismissing application for removal oi trustee, not appealable; I, 820. 
Application, for directions by trustees: Questions of detail and difficulty, C 178. 
by trustee under S. 81, costs of. M, N, 179—by trustee under B. 31: general 
rule as to how costs are charged, M, 179. 

Assignee, Bight of beneficiary’s }o sue trustee directly, O, H, 2S7. 

Liable to equities arising fiom actual payments, A, 258. 

Taking subject to all equities iS~li^, 258. 

Bound by state of accounts at time of assignment, F, 258. 

Trustee indebted to trust—bound by debt, Z, 258. 

' Liabilities of, to equities subsequently attaching, B, 259. 

Set-ofi as affecting, F, 259. 

Assignment, in favour cf creditors, U—W, 80, vvbetber in such cases, resulting trust of 
surplus arises in favour nf assignors, X, 80. • 

Perfect only after notice given to trustee or debtor, R, 101. 

Effect of not giving notice, S, 101. 

Assignability of equitable interest'—General rule, D, 257. 

By married woman undej' coverture, K, 257. 

Assignor's, assignee one of trustees—Effect, T, U, 260. 

Attachment, of trust property by creditors—Circumstances under which creditors 
could claim right of indemnity, B, 171. 

of property into which trust estate has been converted, J, J, 285. 

" Attendant cvcumtances," in S. 81, Construction of, U, V, 329. 

AUotney, Payment to, to be recouped, B, 237. 

Author of trust, defined, S. 3, p. 12. 

B 

Banlter and agents. Moneys of constilutents ordered to be invested, mixed with their 
own, before insolvency, Q, 295. 

Bankrupt, Power of, to create trust, Q, 59. 

Bankruptcy, Becent, necessary for removal of trustee, G, 309. 

“ Bare fruste ”, Bight of purohrise, I, 272. 

Benamidar, obtaining a mortgege decree, T, 360. 

Benami transaction. Property brought by father in son’s name, V, 332. 

Purchase in name of stranger, \V, 332. 

Purohase in name of child or wife, X, 332. 

English Law—Extension of principle, F, 332. 

Beal purchaser—Paymenf—Parol evidence, A, 333. 

Onus of proof m such cases, B, 333. 

Truste in euoh cases, C, 333. 

Beneficial interest, What is, S. 3, p. 12. 

Rigjit to trsiosfer, 8. 58, pp. 256—261. 

I ^of..rns^cried woman can be impounded, L, 300- 
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Beneficial InUn-est— (Concluded). 

Where it doee not appear that traue-feror intended to dispose of, S. 81, pp. S27>-> 
331. 

Scope ot B. 81, 0, 328. 

General rule, P, 328. 

Other rules, \V—Z, 330. 

Donor's intention—Donee not to t'<ke beneficially, 11, S, 8. 

Disposal of, meaning of, T, 328. 

Beneficiaries, Who are, F, 77. 

Interest of, Z, 78. 

Improvident, not,eul!tled to payment. A, 78. 

Opinion of majority of, prevails, B, 78. 

Cases where Court can consent for, D — I, 78. 

Several—Trustee to be impartial, G, 11, 196. 

Beneficiary, See breach of trust, 
defined, S. 3, P* 12. 

Disclaimer by, S. ‘J, pp. 63—65. 

Who may be, S. y, pp, 63 - 68. 

Who may be—English Law, A, 64. • 

Grown, whether can be, IJ, 64. 

Corporation, whether can he, C, D, 64. 

Alien, whether can be, E, F, 64. 

Married woman, whether can be, G, 64. 

Dogs, horses, etc., whether can bo, H—J, 64. 

Trustee not to set up title adveise to, S. 14, pp, 91—93. 

Conveyance of trust property to, after trust determines, C, 124. 
becoming smjiitts —whetbor trust for'■ale determines, D, 124. 

No relief, to an infant or feme covet t fraudulently inducing trustee to commit 
broach, U-W, 138. 

Concurrence of, will condone bieach, X, Y, 138, 139. 

Much more when beneficiary is himself trustee, Z, 139. 

Legal capacity essential for valid oonourrcnce, A, 139. 

Consenting party must have means of knowing act to be breach, B, 139. 

Court to enquire into fact and time of knowledge, C, 139. 

Consideration to be kept in view in enquiry, D, 139. 

Efiect of undue influence or coercion, E, 139. 

Acquiescing in breach, precluded from questioning it, F, G, 140. 

Standing by without objecting will also preclude them, M, 140. 

Acquiescence, meaning of, I — K, 140. ^ 

Direct and indirect, L, M, 140. 

when will amount to admission, N, O, 140. 

Scope of doctrine of, P, 140. 

Aoqmescence, mere delay to assert right, not, Q, 141. 

Omission to make enquiries not, B, 141, 
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ikneficiary-^ (Oontinoed). 

Sabseqaent, will eetop, W, 141. 
in part braachea, X, 111. 
when 00 bar to suit, F, 141. 

Length ol time evidenoe of, Z, 141. 

Burden of proving facta not constituting, .4,142. 

Acq[uiBSoenoe, whether or not a question of fact, J3, 0, 142. 

Beleaae and confirmation ^ay also deprive, of right to relief against breach D, 
142. 

But release of void transaction is of no effect, E, F , 142. 

Effect of releasing principal, 0, 142. 

Waiver, meaning and effect of, H, 142. 

* Delay,—^when it will bar a suit, by, I — K, 142,143. 

Overpayment to, M, 172.*^ 

merely instigating breach, if liable, 0,173. 

Oommitting breach also a trustee—Liability to indemnity, T and S, 173. 

Partial beneficiary joining in breach—His liability, V, 173. 

What should be proved to make—Liable, V, 174, 

Liability of, for breach by him—His complicity, uatuie of, T7, X, 174. 

Breach by—Trustee’s right to impound beneficial interest, extent of, Y, Z, 174. 
Support of—by trustee, acts necessary for, X, F, 182. 

Bight to tents and profits, S. 55, pp. 245, 246. 

Interest of, P, 245. 

Bights and liabilities of, Ss. 55—69, pp, 245—302. 

■ —— *g right to transfer of possession, S. 56 pp. 246—253. 

. *8 light to specific execntion, S. 56, pp, 246—253, E, — H, 246. 

Trustee and beneficiary, rights of, Z, 246. 

Conversion of special trust into simple trnst, J, 248. 

One of several beneficiaries can, compel sale, K, 248. 

One of several beneficiaries cannot prevent sale, L, M, 248. 

Bight of beneficiaries in respect of legacies, 0, 148. 

Agreement by, not to interfere with trnst, effect of, R, 248. 

Extent and nature of estate to be conveyed, T, W, 248. ' 

. *8 right to possession from trustee, B, C, 249. 

Bight of, to accurate information, F, Z, 249. 

Improvident beneficiaries not disentitled to payment, K, 250. 

To make out exclusive right to possession, N, 250. 

Possession in case of several beneficiaries—Discretion of Court, 0, 260. 

Not estopped by taking pqjrlion of relief, V, 251. 1 

Money given ta,JiP*lMI^ out in land to be conveyed or land to be sold, and prooeeds 
paid to A,—Election, 17, 251. 

Opinion of majority of benoficiareis prevails, D, 252. 

Suit by two out of 11 beneficiaries—Maintainability, F, 282. 

Bigtit of, to inspect and take copies, Q, B, 282—Expanse of copy not to be charged. 
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BwieyZcitiry—(Continued), 

on trust funds, 8, 253. when does right to inspect come into etistcnoe, T—-T, 

28S, 2Si. 

——'s right to inspect and take copies of Instruments of trust, accounts, etc., B. 57, 

pp. 253—286. 

-'s right to transfer beneficial interest, S. 68, pp. 286—261. 

-'s right to sue for execution of trust, S. 59, pp. 262, 263. 

-'s right to proper trustees, S. 60, pp. 264—267;y-PiiucipIe of Ss. GO and Cl, Q, 11, 

264, 

Trustee dying after acting—Bight to new trustees, J, 265. 
in remainder, right of, K, 265, 

--’s right to compel tru-.toe to any act of duty, S, 61, pp. 267—270—Principle of 

8. 61, P—R, 268. 

-’s right to damages from trustee—Jurisdiction af Court, S, 268. 

—'s right to compel colleotiou of outstanding, 7', 268. 

-'s right to compel suit against trespasser, U, 268. 

Suit against trespassers, Y, 268. 

‘ Securing contingent interest—Possibility on possibility, yt, 7^,269. 

-'s right to obtain injunction against trn^tee, C, 269. 

Injunction when will be granted, D, 269. 

Act—irremediable—Bight to injunction, 269. 

Damage not being irreparable, F, 269. 

Injunction in favour of beneficiary partially interested, O, 269. 

Injunction against insolvent trustee—Poverty or b.ad character of executor— 
Efieot, 7f—D, 269, 270. 

Wrongful purchase by trustee—Bight of beneficiary, S. 62, pp. 270—280. 

Setting aside sale—Bight of, to recover specific estate, S, 273. 

Equitable relief to —Effect of laches, F, 275. 

Setting aside sale—Liability of, to repay purchase-money, Z, 277. 

Beoonvoyauce to—Bight of lessees and bom jUie, tranh.xcti<ins protected, R, 278. 
Confirmation by—Subsequent .amendment, if allowed, T, U, 279. 

Breach of Trust—Cundouing by, estops, F, 280. 

Following trust property—into the hands of third persons ; into that into which 
it has been converted, S. 63, pp. 280—289. 

Following the estate into the hands of volunteer, 0, H, 280. 

Purchase of she e|tate with notice>—Liability of purchaser, I — K, 280, 281. 
Purchase of estate without notice, if valid, L, 281. 

Payment of trust money into bank—Bank’s liability—Beneficiary’s right to follow 
Jif—0, 281. 

Stolen property—Right to follow, P, 281. • 

Bight to follow trust property—General rule, T, U, 282. 

Bight to follow trust property—Oroqnd of rule, 7, 282. 

Bight to follow trust property—Trustee in bankruptcy, W, 282. 

Bight to follow chattels, when lost—English Law, K, 286. 

Following trust property, nature of evidence for, L, 286. 
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Beneficiary —(Oontinueo). 

B'ght to follow after order to pay into Court, M, 286. 

Illegal trust—Eight to follow, if applicable, N, 2S6. 

Purchase of property with trust funds—hliection of, 0, P, 288. 

No ovidenofl to follow trust fund—Ptesumption of purchase under trust, when 
raised, Q, 286. 

Absence of resources with tuistces to make purchase, It, 286. 

Nature of right to follow laud, S, 286. 

Money, notes, etc.—Right to follow, when lost, X, F, Z — A. 

Trust money miied with trustee’s money—Right to follow, B, C, 287. 

Money—Right to follow, P, 0 , 288. 

In hands of Erecutor, U, 288. 

«In what case right to follow ceabO'-, T, U, 287. 

Invalid trust—Right to recover trust property—Limitation, W, 287. 

Confusion of trust stock with trustee’s own stock—^Right of, to fallow, N 
289 

Trustee of two funds- IJrrach of t’ust te one —Repairing at expense of another— 
Right of, to follow, 0, 289. 

Charitable trusts—Blenduig of trust funds by trustee—Right to follow, P, 

289. 

Following money lout for special purpose, Q, 289. 

Breach of trust by trustee—Ilegvl representative liable to the extent of assets, 
P, 289. 

Right of beneficiary, as against legatee, S, 289. 

Defaulting tru'-tec cannot claim as against, It, 292. 

Right of, in the cases of blended pioperty, S. CG, pp. 292 -295; basis of S. 6G, 
S, 292. 

If can take land itself, or has only lien. If, I, 294. 

Money followed through bank, K- 1\ pp 294, 295. 

Tiust funds intermixcl and dealt wth as coiniaori funds’—Apportionment of 
profits, 71, 295. 

Seeking to enforce hen, onus on, F, 295. 

Liability of, jointly in a breach of trust, S. G8, pp. 297—300. 

One of several beneficiaries joining in a broach of trust, I, J, 298. 

Rule adopted by Court m such cases, K, 298. 

Any equitable interest of, impoundable, K, 298. 

Legal estate of, not impoundable, 0, 299. , , 

in default under covenant in trust instrument, Q, R, 299. 

Go-truatee being also a, S, T, 299. 

Impounding of interest indebted to trust estate, U, 299. 

Lien to impound Benefieiary’s interest, priority of, V, 209. § 

Interest of, against whom to be applied, W—Z,A, B, 299, 300. 

Right to impound Beneficiary’s agaiqst, transferee—Beneficiary’s ooncurrenoe in 
breach of trust, D, E, 300. 

Ooneurtonce in bre ooh of trust essentials for, F, 300 
.^qqjes^moa of, Cf, 800. 
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Bemflciaryr~{Gono]\iied.). 

Bights and liabilities ol Beneficiary’s transferee, S. 6'J, p. 301. 

-—’b right to transfer, A, 301. 

Equities of, enforceable against his aisignee, O, P, 301. 

Debtor to trust-estate, B, S, 301. 

Assignor not acqiriug fiduciary position until after assignmoiit, V, 301. 

Set ofiaUecting assignee from, IK, 301. 

-’s power to remove and appoint tiustee, to be»exorcised reasonably, F, 302. 

Bequest, to idol, Z, 36. 

Of which vocation is prevenied by coercion, S. 83, pp. 338, 339. 

For illegal purpose, S. 85, pp. 338, 339. 

Bona-fide put chasers. Saving of rights of, S. 96, p. 353. 

Bteach o/ trust, what is, S. 3, p. 12. , 

Liability for, S. ^8, pp. 127, 148. 

Either active or passive, M, 129. 

Active bleach, N — P, 129. 

Passive breach, (jl, 129. 

Example of passive nroach, B, U, 130. 

Trustee liable for, V, 130 

Trustee liable, even if no consideration, IK, 130. 

Immeterial if trustee gain no benefit by breach, X, Y, 130. 

Paying legatee before testator’s debts is, B, 130. 

Fraudulent inducement by trustee, J, 130. 

Criminal of, C, 131. 

Court will never pass an order constru.ibIc as approving, however beneficial to 
trust, X, 133. 

Pleadings—Wilful default, D, F, 133. ^ 

Court will not adjudicate on breach without having all partie., before it—joinder 
of pu’ties, F, N, 133, 134. 

Third persons acting as trustee no less liable foi broach, 0, 135. 

Professional man wilfully advising bioach, B, 135. 

Condition ol liability for broach of pru^ei sioiial indu, S, 135 
Breaches by trustee of chanties, TK, 135. 

No relief, to infantor femt covet t fiaudulently inducing tiustee, to commit breach, 
U, IK, 138. 

Concurrence of bei.t'fiLiaries will coiii'inie, X, 1, 138, 139. 

Much more when benc tlciaiy is himself tin.itec, Z, 139. 

Legal capacity essential, foi. valid cuucurrcnu*, .i, 139. • 

Consenting party must have means of kuowii]g*act to be breach, B, 139. 

Court to enquire into fact and time of knowledge of—Knowledge of beneficiary, 
C, 139. 

Consideration to be kept in view of enquiry, J>, 139. 

Effect of undue ioflueuce and coercion, E, 139. 

Beneficiaries acquiescing in breach, precluded from questioning it, ^^,<0, 140. 
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Bmcfto/intsi-—~(Coacladea). 

Beneficiaries eiianding b; without objecting will also preclude tbcm. 11, 140. 
Acquiescenco, meaning of, I, X, 140. 
of two kinds, direct and indirect, L, M, 140. 

Acquiescence, when will amount to admission, N, 0, 140. 

Scope of doctrine of, p. 140. 

mere delay to assort right not, Q, 141. 

Oomission to make enquiry^s not, E, 141. 

Accepting portion of claim before suit, no, 8, 141. 

Acquiescence, whether reversioner not asserting title before interest oomes into 
possession acquiesces, T, V, 141. 

Subsequent, will estop, W, 141. 

•in past breaches, X, 142. 

Length of lime, evidence of, Z, 141. 

Acquiescence, burden of proving facts constituting. A, 142. 

Acquiescence, whether or not question of fact, B, 142. 

Acquiescence, essontialb of valid, L, Y, 143,144. 

Honest, Interest a\\acded—Liability based on actual amount of loss, A, M, pp. 

144,14S. 

Honest, bat compound interest awarded, Q, It, 146. 

Dishonest, Compound interest, S, 146. 

Further safeguards against, A, H, 147, 148. 

Maxims established by Chancery Courts to maintain trust against trustee’s wrong¬ 
ful acts, A, U, 147,148. 

Liability for, by predecessor orco-trustoo, Q, 148. , 

Liability of, beneficiary joining m a breach of trust, S. 68, pp. 297—^300. 

Ono of several benefloiaries joining m a, I, J, 298. 

Buie adopted in buch cases, K, 298. 

Estate legally vested m wrong doer also available, M, N, 299, 

Femes coverts, and infants cannot concur in, J, K, 300. 

Burden of proof, as to intention of settlor, T, 107. 

Bale by trustee directed to sell within specified time, S. 22, pp. 122—127. 

Burden of proving that beneficiary’s interest not prejudiced by delay, Z, 126 

c 

CaimciQiii, tniU, Validity, K, 65. 

Cestui que trust. Whether can be, trustee, G, H, 67. 

Case where uo, exists to claim property, B—D, 92. 

Arrangement between trustee and, E, 93. 

Bight of, to inspect accounts, R, 116. 

Right of, to uibpect documents—and to get oupiob of documents, 0 — Q, 161,162t> 
Bight of to inspect .and lake copies of docaments, when arises, R, 162. 
Acknowledgment of settlement of all demands by—Bearon, T, U, 180. 
Cootraotiog cooditionally to sell, subsequent assent of trustee, Z, 197. 

If patty to receipt given by trustee, C—E, 198. 

XIoDtract for allowauce with, 1, 235. 
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Oestui qne tmst — (Oonoladed). 

How Courts view suob oontraot, J, 23S. 

How such ooDtraots to be entered into, K, 236. 

Fulfilment of snob oontraots, K, 236. 

——’a estate in simple trust, Q, 24S. 

Right of, to poBsesBion of land, S, 24S. 

Rule giving, possesion—Applicability, T, U, 246. 

-ejected from possession—Liability of trustee, V, 246. 

-'a possession—Chattels personal, W, 246. 

-’s estate in special trusts, F, 246. 

-*8 rights to hold property absolutely, R — U, 231. 

Suit by, in his own name, W, 268. 

Acquiescence of, in wrongful purchase by trustee—Effect, A, 274. 

When, loses his right to recover, TF, 274. * 

When could ask for re-sale, X, 274. 

Concurrence in breach of trust by. D, E, 279, 280. 

Confirmation of sale by, S, 279. 

Appointment of relative of, as trustee if valid, h’ — A. 312. 

Appointment of, or her husband as trust-e,*if valid, 4^, J{, 321 
Relative of, if proper persons to be appointed as trustop, S T, 321. 
Charitable trust. Extended meaning of the term, O, 7. 

Charitable eiulmonients, What are, Q, R, 8. 

Chanty, Meaning in English Law, M, 7. 

What are charitable object‘d—English Ijaw, N, 7. 

Distinction between public and private—Differenor—Perpetuitip'", IJ, 0, 9. 
Chattels personal, Cestui que trust's possession, IF, 246. 

Class of persons. Time allowed to, O, II, 275. 

Co-ei'don, Bequest of which revocilion is prevented by 8. 83, pp. 338, 339. 
includes fear, R, 339. 

Imaginary fears. S, 839. 

ConmmsMn aqeni, mixing his goods, with tho^e of principal, U, 295. 

Compounding creditois. Advantage secretly ga-oe 1 by one of hcveral, 6', 93, p, 351. 

secret agreement by creditor, F, 351. 

Confidential relation. Transaction — Points to be considered, V, 346. 

Confirmation, Beqmsilea of, U — Z, A — C. P. 279. 

Patty to be sui Juris, V, 279. 

Act of—to be a deliberate one, W, X, 279. 

No ''suppressio viri ” or “ suggested falsi ”, F, 279. 
to be distinct and independent, A, 279. 

No oo-eroion or undue lafiueocc, B, 279. 

To be joint act of whole body, C, 279. 

Constructive notice, through sohe to-, H, 261. 

T. 2 
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Comtnictwe trust. Power of Court to raise a, V, 54. 

Wrongful invasion or continuous possession of stranger will not make him a 
construesve tiustce, W, 57. 

Meaning of, V, W, 339, 

Trustee’s agent not a constructive trustee, X, 339. 

Instance of, Y, 340. 

Alleged agent of decree holder, purchase b>, P, 345. 

Onus probandi, W, 346. ^ 

Equity of redemption—puroharo of, by one oo-sharo'', S, 350. 

In cases not expressly provided for, S 91, 351, 352, Scope of S. 94, Z, 

352 

Consh Mcfit’c/nts/ee, disabilities of, U, F, 237. 

• Factor, agent etc,, H, 1, 342. 

Mortgagees, J—M, 342 • 

Tenants in common, N, 342 
Trustee’s agents, O, P, 343. 

Directors, Q, 8, 343< 

promoters, 7’, 343. 

principal and agent, C, l>, 344. • 

Partner, F —7, 344, 

Guardian and ward—Medical or spiritual advisors, J, K, L, 344 345 
Husband and wife whether, ilf, 345. 

Contract, who are competent to, Y, 57. 

Capacity to enter into, by that law governed, Z, A, 57. 

What is It sound mind, for contracting, N, 59, 

Capr.cily of a Hindu female to enter into a contract without her huibaud consent, X, 
60. 

by trustee—.solicitor with beneficiary, M, 236. 
by trustee, for allowance, with Court, N, 236. 

Effect of omission to, 0, 236. 

Property acquired with notice of existing, S. 91, pp. 350, 351. 

Conti act of sale, Possession—subsequent attachment by third party, U, 350. 

Subsequent sale to one having knowledge thereof, V, 350. 

Contribution, as between oo-truatces, P, Z, p. 155,156,157. 
principle as to, F, O, 155. 
between oo-trustees. U—J, 155. 
rule as to, extension of—, K, 155. 

exception to the general right of English Law, Q— W, 156. 

Between oo-truatees when not allowed, X & F, 156. 
among oo-trustees—Limitation—English Law, 0,157. 

Suit for parties to suite fur, D, R, 187. 

unenforceable in suit against trustee for breach of trust F, 157. 
in respect of cost®, Q, 157. 

Impounding fund in Court, suit for 77, 1, 157. 
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Conversion of pcrisbablo property, S, 16, pp. 102—108. > 

S. 16, explained >1^, X, 102; 
application of rule m 16, X, iT, 102, 

Boason of rule in S. 16, A, B, 103 , 

Limit of rule—English Law, C, 103. 

Law as to, before passing Trust Act, D~K, 103, 104, 

Scope of rule as to coaversion in S. 16—Burden of proof, 7y, 104. 

Exception to the rule as to conversion, M ~Q, 104,105, 

Rule as to conversion not applicable to property given speoifi ally. It- V, 105. 
Jadioation in favour of allowing tenant for life to enjoy specilically, W, 105. 
Examples of aTfowing tenant for life to enjoy specidcally X—Z, .1, 105. 

Rule as to conversion applies to lease-holds, B, 106. 

A gift of * rents’ of lia-ieholds may import an intention, 

Contrary to .application of rule in S. 16, 106. , 

Rule as to conversion applies to un.iuthorised securities, D, K, 106. 

Rule 111 S, 16 not applicable whore contiary intention is expressed, 106. 

Rule in S. 1(3 not applicable wboro imphody nogativud, (S—li, 106. 

Trust to pay the “ J.vidends”, h, M, 107 
Gift “ of income”, N, 107. 

I'artial, G, 107. 

Application of the rule as to mortgagee, to Q—R, 107. 

—, not to affect relative lights of bonctioiane'., U, 107 

Direction not to convert property until expiration of ueitaiii period, V, 107. 

of special trust into simple trust, J, 248. 

Conveyance, right to call for, X, 246. 

how effected—person other than Europe.iin British subject B, 257. 
how effected—European British subjects, M, 258 
Co-ownet, making improvement, B. 349. 

Corpotaiion Power of, to create trusts—English Law it’, 58, 

Whether can bo beneficiary, C, D, 64 

Costs, Trustee liable to pay, for chicanery ./, 115. 
if accounts are kept in confusion, K, US. 
if be denies assets and contrary is established, L, 115. 
in Court’s discretion, M, 115. 
to bo discharged out of trust estate, L. 250, 
of repairs, D, 277. 

Payment of costs for retiring trustee, W, X, 305. 

Of trustee retiring on proper ground-, II, 306 
of trustee's representatives refusing to act, I, 306 
Complication of trusr, J. 306 
to he borne by trustee retiring capriciously, K, 306, 

Appointment o! iie v—trustee, S — V, 313. 

Co-irustee, Non-liability for—'s default S. 26, pp 150 -151, H, 26, explained, U, 105— 
Reason for rule in S, 26, V — X, 151 
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J}o4mslee -(CoDcludod). 

Joiuiug 10 racoipt foe confoeinii-y, S. 26 pp. 150—154—sectiion 26 explained, U, 
150—Re'isoiis foe rule in S. 26—F—X, 151. 
rcotecfcion against aoti of, F, H, A — C, pp. 151, 152 
General liability of, 154 0 to E, 155 
contribution as betwMn, 154. 

liability of in oases of theft and fraud by co-trustee, E, 163- 
cannot act singly S. 48, pp, 131—133; 

Rule involved, A’, 131. • 

Principle of S, 48, F, 131- 

stocks m names of several oo-lrustecs—Dividends and rent-', J, 232- 
not to s3vee in legal proceedings, L—N, 233 
not to permit one of the cotrustees to sign cheques, It, 233 
Binds payable bearer—,Liot t) alliw same bunds to remain with one of the co- 
trusteei, S, 233 * 

may not land to one of the trustees thorns :lvi<s, S. 54 pp, 244, 245. 

—’s account, sanction of, AT, 249. 

Crown, whether can be beneficiary, B, 64, 

Cuhtodij, of deeds, D, 97. , 

of uou-negotiahle securities, F, 0*91. 

of stocks—Case where less elaborate precautions held suihcient, H, 97, 
general as to, A, 160. 

Trustees right to—of title-deed'?, B F, 160. 
when tenant-for-life entitled to, II, /, 161, 

Executor’s right lo,—Leaseholds, M, 161. 

Trnsteo-in-bankruptoy, Custody of, jV, 161. 
of vouchers . settlement of trust accounts, I—K, 198. 
of the title deeds, C — F, 254, 
trustee may sue for, of title deeds, 0, H, 254. 
of doods—tenant for life, L— It, 255. 
of deeds—Mortgagees of life estate, F, 256 
Cypres doctrine. Applicability of—Public and private trusts, J, K, 10 

D 

Debtor, becoming creditor’s rcprosentativi', S. 87, p. 340. 

Debts, barred against trustee, barred also against bouehciaty. 

Within scope of trust created by deed, 0, 79. 

Where trust created by will, P, 79. 

Settlor’s, contraclcd for necessaries', Q, 79. 
barred by limitation, R, 79. 

Trustee for payment of, to pay immediately, T, 80- 
Case where interest exceeds double of principal, F, 80. 

Presumption where property conveyed for, being converted into money, Z, 80* 
Creditor’s right to sue fur admiuistratiou of unclaimed funds. A, 80. 
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(Concluded). > 

to be soon reduced to posBesBioi], M, 88. 

Pcooedute, where whole, cannot be recovered, 88. 

Presumption, as to, 0. 88. 

Debtor’s bond not sufficient security, IT, 88. 
to bo realised speedily, I — K, 97, 98. 

Releasing or compounding, L, 98. 

Transfer of, or charge, if affected by S. 63, P, 292. 

Deeds, Tenant for life—long residence abroad—effccl, 6', T, 2SS. 

Probability of showing, to adverse claimanti>, U, 256. 

Delay, as bar to r6lief->-Cousiderations by Court, N, 275. 

Effect of—Express trust— O, 276. 

Delay, by benefi>iary Poverty, how it affects, P, 276. 

Delegation, Whether trustee bound to transact businf^ss pcrbonali), t), 95. 
by trustee in discretionary trusts . in sales . leases, H —p, 228. 
by trustee . his responsibility, W— Y, 229. 

by trustee in nioial necessity—iDstancos. what amountb to moral necessity— 
Trustee may act through agents in moral necessity, D — I, (229—230). 
by trustee in sales . control over sale proceeds, J, 230, 
by trustee, distinguished from appointment of proxy, T, 231. 
by trustee : PJnglish Law, W, 231. 

Deposit, lu Government Savings Bank, 6'. 21, p. 122. 

of bearer securities, C, D. 163. 

DiscJuiryc, of trustee—Misbehaviour of trustee, I, 303 
Bankrupt trustee, J, K, 304. 
of trustee, by benefioiaries, M — T, 304. 
beneficiar’os to be sui jut is M — 0, 304. 

concutrenoe of majority of beuchoiaries insufficient for discharge of trustees, P, 

304. 

of trustee forcible removal, li, 304. 
beneficiary not in existence, S, 304. 

trustee obtaining sanction of all becoficsirics, sin jtiris —h^ffect, T, 304. 
of trustee, S, 71. pp. 302—305. 

No now trustee can be found—trustee’s right to bo discharged, D, C, 305. 

Of executor, when can be made, D, 306. 

Effect of, of executor, E, 305. 

Of trustee, by order of Court, D, 305. 

Duties becoming complicated, P, 305. 

On application to Court, Z, A, 305. 

Petition to be discharged from trust, S. 72, pp, 305—307. 

Trustee desiring to retire from mere caprice, L, 306. 

Tiustec entitle to, not bound to nominate substitute, M, 307. 

Application for—Procedure—English and India law, 0—Q, 807. 
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Dthclmmet —oi powers by one trustee—ESeot, 184. 

by trustee, L — Z, (219—223)< 
bow made, L, 219. 

by deed . form: English Law, M, 219. 

bj conveyance: by conduct . at the bar . by word of mouth . by writing, N — S, 

219. 

Renunciation i f piobatc, if amounts to—. trust (or real and personal estate and 
tcuot for sale of real estate—, renunciation . T--iV, 220. 

Partial—if possible, X, F,‘220. 

Of Olhoo, effect of, on estate—, Z, 220. 

Effect of—on the iii.traiuont, .1, 220. 

Should be without delay, B — 1), 221. 

By executor, ellect of, on powers of sale Discictionaiy power, K, l<',22i 
By trustee, elect of, on real ost.itc and on sile by Adinini..tralor, O, If. 221. 

Of powrr.s, effect of, i— K, 221. 

By married woman (ciustce), Jj, 222. 

Of protectorship, M, 222. 

Form of—Chattels, N, 222. 

by tiusteo his subsetpiunt ictioii as ajcit lu tmd, (), 222 

at bar : costs, 1\ 222, 

costs of advice as to Q, 222- 

to 00 within reasonable time. It, S, 222. 

bow operates on title of rcmaiuinq trustee , V, 222. 

Elfect of—by trustee, V — Y, 223 
Effect of. on powore, Z, 223. 
by trustee—Effect of, (/, 308. 

Of trusts amount.) to retirement—Appointment of now trustee justifidble, V, U', 

308. 

IKscmltoiiani Examples of, Q, Ji, 15. 

Duquahlied ptoprwUn, in (Judh, pooitiou of, P, 59. 

E 

fhuiov'Puml, Contrary to public nolicy, J, 36. 

EqiiitaLle lutctests, soiies of, P, Q, 250. 

Testamentiry di'-pnsition, L, 26J 

Equitable tehef, Prosumptnn against a class of person., N, (), 284. 

Bar to, from public or private inconvoriionce, P, Q, 284. 

Bar to, from baches of bonofioiary. It, S, 284. 

Equity nevei wants a trustee, The maxim, M, 262. 

Execution of ti ust. Suit for, V, t!62. 

Bight to sue for, S. 69, pp 262, 263, 

Executor ,—whether entitled to benefit of S. 34 of the Act, J, 176 

cannot refer to (jourt under S. 34 of the Act His remedy, R, 177. 

|f entitled to be discharged under S. 35 li, 181. 
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Exeuctor —(Concluded). • 

if empowered to grant leases, M, 198. 

-'s power to convoy, F, 203. 

-’s power to vary investments, ff — N, 203—204. 

-’a discretionary po.vor lo vary investments, II, Jf, 203. 

-’s discretion to vary interference by Court, J, 203. 

.- '■.. - ’a powers to vary, scope rf, K, 203. 

Boccipt of—, when sufTicieut G, 207. 

with no power to give receipts . duty of purchasers, ll, 1, 207. 
receipts by—Duty of vendee, E, 209. 
transactions by—Eraud, effect of, 209. 

St!e by for payment of his own debt, 11, 209 

payment to—who misapplies effect of, I, 209. , 

payment to—after long interval from testator’s death, J, K, 209 

-'s power to allow time for payment of debts duo to estate, F, 215. 

power of—to compromise co-executot’a claim, (I, 215. 

' can pay tirac-barred debts, Z, 215. 

power to—to compound, nature of, />', 217. 
renunciation by—Effect of, T, 222 ' 

’S duties after admiiiislration suit No, (224, 225). 
payment of debts by— D — F, 226. 
followiug testators diiections if liable, C, 229. 
may appoint accountant, 0, 237 

Non-action by—Leg icy given to him bv testato'", E, 238 
Discharge of, by Court—Vesting of property in, D — F, 322. 

Executor dc son tit, Whether can be trustee, K — M, 68 
Liability of, under H. Law, N. 68. 

How power to pay own debt out of assets, 0, 6S. * 

Gonsour, of heir to payment to himself by, P, 68 
Suit by creditor where there is, Q, 68 
Executors —testators’ creditors—Their respective rights, Z, 170. 

Extent of right of. A, 170 
Powers of F, G, 188. 

Lien of—for costs, H. 185. 

right to indemnity: right to pay time-barred debts right to pay subscriptions 
promised by testator, I — N, 185* 186. 

Discretion of—0, P, 186. 

Appropriation of legacy by—Effect, R—Q, 186. 

Express trustee^ Disabilities of. T, 237. 

Exp-ess trusts, Either executed or executory, F, 14, 

ExUnch&n, of tl»Oi of trusts, Ch, VIII, Ss. 77—79, pp. 323 -327. 
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P 

Female, Appoinlment of, as trustee, if valid, Y, 321. 

Fiduciary, proper terms for expressing, purpose. A, B, 48. 

Advantage gained by, B. 88, pp. 340—347—Soope of 8. 88, A, 341—Principle of, 

B. 68, B. 311. 

Advantage gained by—Constructive trust, O, 341. 

Common instance thereof—Renewal of leases, D—0, 341, 342. 

Forfeiture of property, law as ti, in British India, 0,138. 

Forgery, Liability of trustee for being milled by, F, 0, 131. 

Fraud, Examples of, I—JV, pp. 42. 43. 

„ in heir, I, 42. 

„ in devisee, J, 43. 

. „ in legatee, K, L, 43. 

„ in one or two joint legatees, M, 43. 

„ trust for payment of debts, N, 43. 

„ limitation as to doctrine of, O, 43* 

Sale of trust estate ; what amounts to—, G, 209. 

Or misbehaviour of trustee—A sufficient cause for interference, Y, 234. 

Property obtained by, Jf, 340. ‘ 

must be proved. A, 340. , 

Funds, payment of trust—D'soretionary powers of trustee, H, 188. 

G 

Gift, No persons unborn at testator’s death, I, J, K, pp. 34, 33. 
to children of unborn persons, K, 35, 
to a class, F — 0, 36. 40. 

Rules as to, under Hindu Law, II—K, 40. 

* to idols, II—S, 40. 

to an idol not in existence, L, 40. 
for daily worship of Thakoor, Q — S, 40. 

Locus standi of third parties to contest not in writing A, 41. 

Death-bed—Validity of—^Veibal, E, 42. 

Merely intended, Z. 54. 

Duty of persons taking change of gifts to religious or charitable institutions 

88. 

Intervention of trustee cannot legalize wh it cannot be done by direct, R, 86. 
to a solicitor by client, U—Z, A, B, 344. 

Government, meaning of, p, 188. 

Oovernor-General-in-Coundl, Legii|)ative power of, 8, 4. 

Gratuitous trustee. Rule of conduct for, X, Y, 86. 

Gross laches, Effect of, H, I, 300. 

Guardian, —'s power to vary investments, L, 204. 
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• 

H 

llmr purchasing inounibrancc, pobiLion of, S, 239. 
lliiidu ciidownienls, Moaning, P, 7. 

Htiulu Law (Gemral), Estates unknown to, 1', 36. 

Bales as to gift aader, H— K, 40. 

Effect of a. 5 on, X, 41. 

Voluntary declaration of trust, S, 56. 

Executor de son tori, liability of, under, JV, 6^. 

Kurta—managing member—liability to account, J>, 256. 

- {Joint faintly), *^Ianager of, not a trustee, H — E, 5, 6. 

Position of manager with regard to minor members, F, 6. 

- {Wulotr), Title of, to husband's property, uot in nature of tiii.t, JI, T, 6. • 

llobjiUal, if obaritable institution, F, 9. * 


I 


Idol, Bequest to, 36. 

Gift to an, not in existence, L, 40 
when begins to exist, M —P, 40. 

Gift foi daily worship of Thakuor, Q — S, 40. 

Gift to—Necr.b-jity for trust, L — N, 55. 

Family property—Tiust in favour of—I’artitioii, 1’, 56. 
property dedicated to—Rights of hcir’.'>, S, 252. 
luqMmndwj, See beiiehciary. 

Income Tcu Act, English Law, P, 38. 

Indemnity, practice as to introducing claubc of, iii trust deeds, 6', 159. 

Effect of clause of, T — V, 159. 

clause for—, and reimbursement of trustees deemed to be in trust inslrumeats. * 
ir, 159. 

clause of—Employment of agent —Onus J’lobtiiuh, X, V, 159. 

Indian Snccesswn Act, Married-woman, subject to, pesitiou of M, 300, 

Infant, Appointment of, as trustee, if valid, .V, 321. 

Imiiection, Right of beneficiary to inspect and take copas, Q, It, 252, 
when does right to inspect uomc into existeooo, T — V, 254. 
directly or through solicitors, W, 254. 

Bight to inspect and take copies of instruments of trust, accounts, etc., S. 57, pp. 

253—256. 


Instrument^ of trust, what is called, S. 3, P, 12. 


Insurance for life, T, U, 38. 

Liability of trustee with reference to, K — M, 


izl 


Interest, rate of, Y, Z, A, 108. 

See Bkeach of iKUBiand TiiusTEii., pp. 144—148. 
Grounds on which compound, charged, T—V, p. 147. 
T. 6 
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Jfh^re5<>^(OoDcluded). 

Gases where oompouad, will bo charged, W, X, 147. 

General rule in respect of, 4, B, 277. 

Exiiermmating ciroamstanoes, bow affect—Rato of, C, 277- 
Investment, of trust, money, S. 20, pp. 116—122. 

Scope of S. 20—Section 20 imperative, Y, IV, 117. 

Law before passing of Trust Act, X, Z, 117, 118; rule in 8. 20 applied to guardian 
of minors. A, B, 118. 

Necessity for, D, 118. * 

Trustee not to invest in personal security, E, F, 118. 

Even if larger interest if obtainable, G, 118. 

Even if there be joint security of several obligors, If, 118. 

Even to one to whom testator himself lent on persona) scouriLy, T, 118. 

Court will not interfeie with trustee’s discretion as to one of several authorised 
modes of, T, U, 120. 

Subject of security mainly used for purposes of trade, 0, 122. 

Mortgage of land pledged to Government under Act XXVI of 1871, S. 21, V, 

122 . 

Deposit in Government Savings Bank, S. 21, P, 122. 

of trust funds, O, P, 233. 

of trust moneys on personal security, I, J, 244. 

Power to lend on personal security under instrument, K, 245. 

Power to lend on personal security—Lending to one of co-trustees, if allowed, 
• L, M, 248. 

Lending of trust moneys on mortgage to one of trusteoa if allowed, N, 0, 245. 

J 

Joint owners, Rights of, W — Z, A, 256. 

^Judunal trustee, Appointment of, F, 263 

K 

King, Power of, to create trusts, C, D, 58. 

L 

Laches, When bar to equitable relief, I, J, 275. 

Law ” in 8. 4 , includes what 8. 4 , P, 32, T, p. 40. 

Lease, by trustee: period of lease, N, 0, 194. * 

by trustee: reservation of rent, 0, 194. 
trustee's power to grant certain—, P— S, 189- 
by trustee : simple interest, T, 189. 
by trustees for sale, JJ, 1^.* 

Legacy, making good loss, E, 269. 

Legatee, not entitled to copy of accounts at expense of estate, G, 118. 

Bight of, Z, A, B, 284. 

Bight of, or next-of-kin to sue, X, 268- 
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Legislature, Evasion, H, 358. ' , 

Lien, Bee vendor and vendee. 

of trustee entitled to priority, N, 169. 
does not extend to trustee’s agent 0,P, 169. 
in case of precatory trust, Q, 169. 

Limitation, Bee Limitation Act. 

over on bankruptcy of settlor himself, M—P, 38. 
over on alienation, Q, 38. 

Beason vrby, is no bar to suit against express trustee S, 138. 

Gonstruotive trust will be barred, T, 138. 

Adverse possession—oause of action—‘^rustee, and cestin gw trust. A, B, 252. 
Whether bar to equitable relief—Direct truH, X, Y, 282. 

Deb'—Subjeot-matter of trust, Z, A, 282. 

Fraud-—Equitable relief,-J7, C, 282, 283. 
fraud, nature of such, O, 283. 

fraud, not to be subsequent to the accrual of cause of action, K, 283. 

Equitable relief—Bar from presumption, P, 283. 

a* w 

Time, within which the presumption is raised, (S —J, 283. 

Qround of such presumption—Quitting possession, J,K, 283. 

9 

Invalid trust—Bight to recover trust property, W, 267. 

Limttatim Act, Trustee as defined in, F, 0, 17. 

S. 10, scope of, F—R, 136—137. 
suins falling under, F—I, 136, 
suit not falling under, J—B, 137,138. 

Lis pendens, efiect of, on new appointment, M — X, 312, 313. 

Lunattes, Power of, to create trusts, F—J, 58, 

Power of, at lucid intervals, L—L, 58. 

Marriage settlements of M, 59. 

i 

M 

Mahomedan Law, Appointment of new trustees—Management of trust, C—E, 314. 
Maintenance, power of trustee to allow—out of capital, F, 193. 

Trustee’s power to apply property of minors for, R — V, 205. 

Provision for—Trustee’s opinion, R, 205. 

Direction to give—Court’s oontrol, S, 205. 

Whether trustee can give, T—V, 205. 

Malabar tarwad, Karnavan of position of, O, 6. 

Management, of trust—Deoiaion of majority binding on trustees, D, 187. 

Marriage, Interests and powers not acquired not lost by, Z,- 60. 

Memo profits. Trustee committing breach—Remedy of beneficiary—Account of, when 
given, Y, Z, 285. ^ 

Account of—Express trust. A, 285, 

Following trust property into the hands of volunteer claiming under a trustee 
B, 285. 
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Mtsne profits —(Concluded). 

General rule—English Law, C—F, 283. 

Assignee of trustee, liability of, O, H, 283. 

Ministerial trusty Example of, P, 13. 

Minor, Act of majority of persons domiciled in British India, A, 60. 

Age of majority, how computed, B, 60. 

Settlement of-’s property in contemplation of marriage—Indian Law, C, 61. 

Persons capable of making wills, D, 61. 

Infant’s will—English Law) K, 61. 

beneficiaries, interference of Coart on behalf of and M, 65. 

Mortqaqc Equitable—Investment by trustee—English Liw A', Jj, 121. 

Trustee not advicod to advance on second, J, 121. 

Loan on, of an undivided shtaro of a revorFinn, I, 121. 

'Loan on, existing, H, 121. 

Trustees not to lend on, to one of themselves, (!, 121. 

Loan on sub-mortgage—English Ijaw, M, 122. 

Loan on, of buildings, N, 122. 

of land pledged to Government under Act XXVI of 1871, S. 21, p. 122. 

with knowledge of facts revealing oxistonoe of equitable right, X, .351. 

« 

Mortgagee, of all beneficial intomst, Y, X, 231. 
in possession, O, 349 

Mortmaim Act, Case under English, whom action against trustees was barred, F, 93. 

N 

Negligence, Trustee liable only for gross, G, 87. 

Neie trustee. Duty of Court in appointing, O —<3, 265. 

Costs of appointment of a, prior to Trustee Act, 1893, L, 304. 

Appointment of, on death etc,, S. 73, pp. 307— 

Provision of S. 73, source of, T, 307. 

Appointment of—Absence of trustee from United Kingdom—English Law, X, 
A—C, 309. 

Absence of trustee for more than 12 months, X, 309. 

Concurrence of such trustee if necessary for new appointment. A, 309. 
Willingness and competency of trustee out of United Kingdom— Onus, Ji, 309. 
Temporary absence of trustee—if sufficient for appointing, 0, 309. 

Trustee residing abroad, D—F, 309. 

Incapacity a ground for appointing, J— L, 310. 

Lunacy of person with power to appoint trustee—Duty of Court, M,310. 
to be within jurisdiotion, B, 311. 

Appointment of—Whether actual conveyance of trust estate necessary to perfect 
title, 17—X, 311. • 

Old law—divergence of views, 17—X, 312. 

Present English Law—conveyance necessary, 811. 

Stamp on appointment of—English Law, F, 311. 
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New (Continued). ’ 

Proper Appointment o '.—refuaAl of old truatea ’to trnnafor trust estate—liability 
of latter, Z, 311. 

Two trustees under a settlement—Betircment of both—Appointment of one in¬ 
stead if valid, A, 311. 

Infruotuoua appointment of,—Effect, L, 312. 

Appointment of—Costs, S — V, 313. 

Appointment of—Their poviere, IF, 313. 

Appointment of—Inquiries to be made by him ,X, 1*, 313 

Exeoutorh not obtaining probate, alienation by—Title of alunoer—Appointment 
of—Whether alienees can vote at election. Ji, 314. 

Mahomedan Law—Appointment of,—Afanagcment of Irnst, C--/', 314. 

Invalid appointment—Rectification, F, G, 314. 

Appointment under invalid power—Ilcctifioation of powers, IT, 314 * 

Missing of part of trust—estate—how appointed,*/, 314 
By whom to be appointed, J, 315. 

Power of nomination to legal representative, K, L, 315. 

•. . Refusal by representatives of deoeaaed trustee to appoint—Application to Court 
for appointment, costs of, M, 315. 

Both trustees wishing to retire—Appomimont of, S, T, 315. 

Appointment of—Concurrence of retiring trustee not necessary for appointment, 
U, 816. 

Appointment of, by Court—Increase or decrease of original number, loft to Courts’ 
discretion, B—V, 316, 317- 

Appointment of—Power of former trustee when ceases, N~'l\ 317, 318. 
Appointment of, S. 74, pp. 318—321. 

Rules for selection of, S. 74, pp. 318—321. 

Principle of appointing new trustee,—General jurisdiction of Court, U, F, 319. 
When Court would interfere to appoint, W, 319. 

Cases in which the Court would appoint, Y—Z, 319, 320. 

Procedure lu appointment of,—Originatiag summons, O, H, 320. 

High Court to bo moved by petition for appointing J, 320- 
Application for appointment of, costs of, K, 320. 

Direction of, settlor to be adhered to, L, M, 320. 

Appointment of, to benefit all beneficiaries, N, 320. 

Appointment of, to further the execution of trust, O, 320. 

Proper person for appointment of—General rule, P, 320 
Appointment of, out of jurisdiotiou, when valid, U, 321. 

Appointment of, in appellate Court—Competency of trustee—Evidence sab.se> 
,qaent to original bearing, if allowable in respect of, IF, 321. 

Vesting trust property in, S. 75, pp. 321—323- 

Exeroiso of powers by, O, 822. 

No trustees under will—Court’s jurisdiction to appoint, JI, 322, 

Duty of, vvitb regard to a.soertaining prior inoumbrance, I,J, 322. 
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* 

Vesting of trasfe property in—Source of this provision, Z, 322. 

Court to make vesting order—English Law, A—Ct 322. 

Powers of, S. 75, pp. 323, 823. 

Notice, Principle of, N, 18. 

defined, S. 3, pp. 12,18—32. 

Definition of, O, P, 18. 

Question of fact, Q, 18. 

must be in the same transaction, S, 18. 

Distinct from knowledge, T, 18, 

Inaccuracies in—Effect of, U, 18. 

Recitals in deed, V, 18. 

Time of notice, A, B, 19. 

* Service and proof of, C, D, 19. 

Secondary evidence of consents when given, E,F, 19. 

Casual oouvorsationB not, W, 19. 

Suspicious circumstances or general report, whether, X, 19. 

By whom to be given, Y, 19. 

How to be given, Z, 19. 

to agent—effect on principal, pp. 36—32. 

Agent, definition of, X, 80. 

Notice to agent is notice to principal—Seasons, F, 30. 

Essentials to affect the principal, A, B, 31, 82. 

Purchase—Conatruotive notice through solictor, N, 32. 

Attorney and client—Fraud of attorney, 0,32. 
to trustee, J —O, 2S9, 260. 
given to one of several co-trustoas, P, Q, 260. 
given simultaneously, X, 260. 

to all trustees—All die—Latter incumbrances by, to now trustee, F, W, 260, 
Solicitor’s position as creditor under insolvency, no, of such insolvency, I, 281. 
Property acquired with, of existing contract, S. 91, pp. 330, 351. 

Actual and constructive, F, 290- 

After part-payment, effect of, Z, A, B, 290 

- {Actual Notice), Actual Notice, pp. 18—20. 

Essentials of, 72, 18. 

- {Ctmstructime notice). Constructive notice, pp. 20—80. 

Three cases of, U, 20. 

English and Indian Law, I, 20. 

Nature and definition of. J, K, 20. 

Principle of, L—0, 20, 21. • 

Limits of, p. 21. 

When applicable generally, Q, 72, 21. 

Doctrine of, applicable to Government, S, 21. 
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Notice—(Conoluded). H 

Doctrine of, when not Applicable—Commercial transaction and negotiable instru¬ 
ments, T, 17, 22. 

Exception to rule as to commercial transaction, V, W, 22. 

Wilful avoidance of inquiry, Y, M—^24. 

Wilful, meaning of, X, Y, 22. 

Gases in which wilful abstention proved nr presumed, Z, A, K, 22 23. 

But honest desire to arrive at truth not a wilful abstention, L — 0, 23- 
Gross neglect, P—V, 24. ' 

Negligenoe, meaning of, P, Q, 24. 

Its nature and operation, B, S, 24- 
Generally it excludes fraud, T, 24. 

Case of gross neglect in sales, 17 , 24. ^ 

Transfer by trustee—Gross neglect of transferee,, F, 24 
Registration as notice W- -Z, A — F, 25. 

English and India Law, Tl', X, 25. 

Registration is notice in Bombay and Allahabad—Roasous, Y, Z, .1,25 
Contra, in Madras, Calcutta and Central Provinces—Reasons, B — D, 25. 

Fraudulent Registration, no notice, B, 25. 

•« 

Registration is notice only of registered documents, F, 25. 

Possession as notice, G, U, 26, 27. 

Reason of the rule, J—I, 26. 

But it must be aolual, G — L, 26. 

Possession as notice—Recognised by Registration Act, M, N, 26. 

Previous possession,—Ro notice, 0, 26 
Registration more favoured than possostion Q, 27. 

Possession no conclusive evidence of notice—Calcutta view, li, 27. 

Lts jicmfeiis—English and Indian Law, V, Y, 27, 28. 

Notice of deed, notice of its contents—Examples—Above rule applicable to 
patties only, Z, A — D, 28. 

Notice of fact is notice of its reason—Examples, E — J, 28, 29. 

Notice by condition of premises—Examples, K—M, 29. 

Cases which have been held to be no notice, N — Q, 29. 

Presumption in respect of notice, nature of, B, 29 
Notice to one of several trustees—Effect—Reason, H, T, 30. 

Fraud in decree—Effect on purchaser, U, V, 30. 

Misrepresentation by minor as to age—Effect, W, 30. 

Nuncupative vitll, of Hindu, Y, Z, 41. 

O 

Obligation ” in S. 2—Definition, W, 16. 

Obligor's duly, liability and disability, S. 95, pp. 352,353—Scope of B. 95, F, 

353. 

Onus probandi, in cases of confidential relation, C—F, 347,848. 



24 INDEX. 

4 

§^in%on, given by Coart under S. 34 o{ the Act, appodl if hoa fiom—English Law 
S-U, 177. 

Riven by Court. Lord St. Leonurds Act F, 177. 

Court when not bound to give—under S. 31, F, 178. 

When Court would interfere to give. 178. 

P 

Paul trustee, some rule for, Z, A, 87. 

Parol evidence, Admissibility—Reljutting, K, 331 

lustanoe where snob, was admitto'l, L, M, 331. 

Parties, Joinder of, in suit between third parties and persons bonefically intcieatcd, P, 

85. 

Court will not adjudicate on breich without hoanrig all, before it—Juiiidor of, 
. F-N, 133, 134. 

Partners and crecitfoii, liability*'jf, Q — V, 345,346. 

Pat tnershij), I’artntry when liable for wrongful employment. A', V, 296. 

Right of beneficiaty to follow trust-moneys into the hands of a tirin, Z, *1—2>, 

296, 297. 

Deceased partner’s funds used in ti.vJo by suiviviug partner as bis executors, E, 

297. 

Trustee trading with deceased partner's money, F, 297. 

Wrongful employment by partnei-trustee of trust property for, purposcj, S. Ii7, 
pp. 296, 297. 

Principle of S. 07, IF, 296. 

Detenninod—Partner retaining assets instead of winding up—Effect, (/, 297. 

Pat tiler-trustee. Wrongful employment by I’artner-irustce of trust properly for partner¬ 
ship purposes—S. 67, pp. 296, 297. 

Piinciple of S. 07, IF, 296. 

Payment of rent—Possession, Z. 27 
^ Possession of partners and touants-in-common, 7’, U, 27. 

Perishable projtetly, Conversion of, S. 10, pp. 102 -100- -6’. Ki, explainoJ IF, A', 102. 
Application of rule in S 16, X, '/, 102. 

Reason of mlc in S. 10, .,1, fJ, 103- 
Limit of rule—English Law, C, 103. 
piepctuity. Object of rule against, F, 34. 

According to Hindu Law, (I, Jl, 34, 

Person, Definition of, Z, 64. 

Personal security. Investment of trust moneys on, I, J, 244, 

Power to lend on, under the lustruiueut, K, 245. 

Power to lend on—Lending to one of co-trastees, if allowed, L, M, 245. 

Petition, —by trustee to Court fot^op.nun in respect of management of trust property, 
L—U, 176,177. 

by tiustcfl soliciting Court’s opinion, how made, M, 176. 
by trustee for Court’s opinion . procedure in oases of doubts, N, 176. 

traistce fur Cuuil’,, upiutori. c.a<itiou by Court in according sauction 0, 

176. 
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PeiifioH—(Concluded). ’ 

by trustee under B. 34, his right to costs of, N, 179. 
to bo discharged from offica of trust, B. 72, pp. 305—307. 

Possession, persons in lawful, Q, B, 350. 

Potoers, given to trustees joint in nature, 8, 184. 

how to be exercised ; conferred on trustee when passes with estate, T — V, 184. 
Assignment by trustee,—Effect of, on powers, X, T, 184. 

Survivorship of, A, 184. 

Exercise of—by trustee . if trustee bound to give reason.s for, Jl, 184. 

Exercise of special—after decree, 185. 

absolute, discretionary—of trustee . Court’s power in respect of, I, 188. 
in the nature of trusts, distinguished from discretionary powers, K—M, 188, 
189 

Preamble, to Trust Act, See p. 1 ^ 

Piecatory trusts, what are, M, 50. 

Tendency of early casts as to, N, 50. 

. . Tendency of modern cases as to, 0, 50. 

Creation of, P, Q, 50. 

Piesumpttmi, Ignorance, mistxke, distress—Effect of equitable relief, 1j, M, 283. 
Presmnptwn for advancement, Law in Bonibny, i), 333. 
of child—Examples, X, 333. 

“Principal Civil Court of otieinai civil jurisdiction,” What is a—, Z, 60. 

Prise of wat, Law as to, P, Q, 11. 

Proper, in ‘ proper ’ in 8. 60, meaning of, G, 267. 

Proller Uvstee, Beneficiary’s right to, S. 60, pp 264, 267 , Principle of Ss. 60 and 61, 
G, H, 264. 

Public trusts. See A, 234. 

Public and private trusts. Difference as tou.'-e of the fund, D, 9. 4 

Difference in condoning mal-administiatinn by trustees, K, 9. 

Distinction between P!, A, 9. 

Attorney-General when necessary parly, P — Jf, 10. 

Applicability of Cypres doctrine, J, K, 10. 

Defects in conveyancing, L, 10. 

Points of similarity, N, 0, 11. 

Difference as to duration—English Law, 1, J, 14. 

Pui chase, of trust property by third person—General rule, T, 290. 

Absence of notice at time of—Discovery of trust at time of conveyance, effect of, 
17, V, 290. 

Of shares in companies, W, 290. » 

Complete conveyance to vendee necessary, C, 290. 

Vendee without notice, from vendee with notice, I) — F, 291. 

Vendee with notice from vendee without notice, G — J, 291. 

Bona fide vendee from trustee—Subsequent, by trustee, effect of, K, 291. 

T.4 
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Piirc/Mwe—(CJonoluded). 

CJioi>es in action, of, ftom trustee,—Effect, L, M, 291. 

Vendee taking better title than vendor, when, 0, 292. 

By peieon contracting to buy property to be held on trubt, 8. 92, p. 351. 
Purchaser, Precautions which, of an equitable interest sbovild never dispense with, Q, 
R, 258. 

Benamidar—Beneficial owner—’s liability, I, 259. 

Volunteers and, with notice, G, 3S3. 

Q 

Qualified owner. Advantage gained by, S 90, pp. 348—350. 

Questions, of detail, difiieulty, etc . Courts opinion under, S. 34 A—G, 178, 179. 
of detail: if Court can direct trustees on, A,B, 178 
of diffiouliy and importance ; Trustees to adopt what procedure, D, 178. 
of difficulty and importance suits of trustees, Court’s jurisdiotioii over, E—G, 
178 and 179. 

Qui Prior est tempore potior esi Jure, (Jeueral, rule, K, 261. 

R' 

Reasonable time, Setting aside sale withiit,—What B — E, 274, 275 

for setting aside sale—Circumstances to bo considered, M, 275. 

Receipt, by beneficiary under 8. 34 : Nature of, V, 181. 

Receiver, Trustee may move to appoint, for repairs, U, 85. 

Appointment of, by Court, M, 270. 

“ Recently *' in 8. 53, scope of the term A, 243 
Registered, Meaning of S, 3, p. 12, 17. 

Registration AH, 1877, S. 60~Duly registered.—meaning of, L, 17. 

Re-imbmsemenlt when trustee is entitled to, J—L, 164 
%. Release, Reason for demanding—under S. 35 Expensosof— E, F, 182. 

Religious or char liable purposes, S. 105, Act X of 1865, P, 8. 

Bight of beneficiary to, S. 53, pp. 245, 246, R, 245. 

Rcnuncreition, by trustee, I—L, 227. 
by executor, K, L, 227. 
by trustee—consent of benefioiaries, M, 227. 

Repairs, trustees soliciting sanotion for—Direction by Court, P, 177. 

by trustee—Sanction of Court given under what ciroumstanoes, Q, 177. 

Costs of. D, 277. Costs of and improvement,—Equities on sotting aside sale— 
How affected by fraud, E—U, 278. 

Repeal o] enactments, S. 2 and note, 11, 

Restravnt agaiUst alienations, invalid, 1, J, 37 
on anticipation, K, L, 37. * 

„ see H—M, 282, 253. 

Resulting Trusts, no, in case of chanties, M, 10. 

Deolacation of trabc<9 invalid, M, N, 335 

Bequest with instcuotions—mstructicn not carried out—^Fraud 0, P, 335. 
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Retirement^ of trustee—Diffioulties justifying retirement to arise in oonneotion with 
administration of trust, (?, 302. ' 

justified, 2i, 303. 

Revocation, of trust, B. 78, pp. 324—327. 

Means of, adopted when effectual, 7, 325. 

Destruction of will, when amounts to, ]V, 325. 

of trusts not to defeat what trustees have duly done, S. 79, P, 326. 

of trusts, not to have retrospective efFeot, M, 327. 

Right to sue, trustee for breach, inalienable, J, 257. ^ 

S 

Sale, of reversionary or future interests, W, 108. 

by trustee directed to sell within specified time—Burden of proof—S. 2‘i, pp. 

122—127. 

Court will never sanotion, in breach of trust, d, 124. 
held to be improper, oases where, E — H, 124. 

Transfer—time—limit for, varies with nature of property, J, 124. 
twelve months the usual time. A'—H/, 125. 
valid reasons to be given if usual time exceeds, N, 125. 
trustee to be given discretion, 0,125.* 

Discretion as to, what it implies, P, 125. 

Direction to sell with all convenient speed not rendering immediate sale impera¬ 
tive, R—V, 125,126. 

Nor indefinite postponement to be made by disoietion to sell oonvouieutly, W, 

126. 

trustee liable by postponing, without excuse, A', 126. 

Persona purchasing after long period should enquire if breach of trust commit¬ 
ted, F, 126. 

Trust for—Court will extend time if, within period fixed will cause detriment, 
A, B, 126. 

Court will not oompel exercise of discretionary power, C, 126. 

Whether Court should sell if, trust for sale within 5 years not carried out, i), 
127. 

Court’s sanction when neoessaty, for trustees for sale, E, 127. 

When such sanction essential, F, 127- 

Beason why, in breach of trust not enforced by Court, O, II, 127. 

Sale by Court of timber, J, 127. 

Contract for—Amounting to breach of trust if enforceable, F, 198. 
setting aside of—Time therefor, Z, 274. 

Successful impeachment of, Q, 276. 

Agreement to sell land to A—Subsequent salg of same land to B—Applicability 
of, S.91, 17,881. 

Secondary evidence, of contents of notice, when given, E, F, 19. 

Security, Insufficient or hazardous, test of, F, 84. 

What, should be realised by trustee, P, Q, 88. 
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Security —(Concluded). < 

Testator’s approval of, no reason for trustees continuing it, i2, 88. 

Season, S, 88. 

Debtor’s bond not a sufiBcient, T, 88. 

Duty to enquire, if, is safe, V, 89. 
mode of proteoting deed and seourity, T7,89. 

Power of court to require, Z, 269. 

Service, On opponents to application beyond jurisdiction, R, S, 307. 

Setoff, No, allowed to trustee, S.,24, pp, 148, 149 

Where the loss and gain arise out of same transaction, O, P, 149. 

Where loss and gam arise from t.vo distinct transaotions, P, 149, 

Mutual demands to be in respect of some rights, G, h, 259. 

Sm. C. Cmirts, Whether, could enforce trusts, Af, N, 79. 

Solicitor, Boaror bonds, if can be left with, T, 162. 

Solicitoi trustee. Disability of, P^S, 236. 

Special trusts, Ministerial and disoretionary, O, 15. 
will proceed, S, 248- 

Specific Relief Act, Trust as defined in, C, 13. 

Trustee as defined in, E, 17. 

S. 10, 0, 85. 

B. 11, P, 92. 

S. 12, J, 245. 

Stamp Act, 1879, Art. 36—Gift deed with direction to maintain donor, Q, 56. 
Stop-order, Fund being in Court, B — F, 261. 

Snpeistitious uses, English aud Mahomedan Law, Ji — E, 36. 

Gift to—English and Indian Law, P, 37. 

Survival of trust, B. 76, p. 323. 

T 

^Tenant for life, Indication in favour of allowing, to enjoy speoifioally, W, 105. 
Examples of allowing, to enjoy specifically—X, Z, A, 105. 

Proportion of value cc—English Law, X, 108. 
when—could sue lor deeds, T, 161. 

accepting money in consideration of something to be done which is prejudicial to 
the trust property, N, 345. 

Purdauashin lady, 0, 345. 

Any advantages gained by, co-owners, mortgagee, JI, 349. 

Renewal of lease, 1, J, 349. 

Waste, A—Af, 349. 

Production of title deeds, N, 349. 

Tenants-m-common, Co-owners and, not standing in fiduciary relation, N, 278. 
Testamentary documents. Instrument inter vivos, when deemed testamentary, K, 52. 
Thelluson Act, English Law, H, 37. 

Title, Trustee to protect, to trust property, S. 13, pp. 84—80. 

adverse to beneficiary, trustee should not set np, S. 14, pp. 91 —93. 
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Titk-deeds, Suffered to remaia with indebted^o-trustee, X, 89. , 

Traetee’s solicitor may keep, Y, 89. 
trustee’s right to custody of, S. 31, A — E, pp. 160—163. 
left \7ith solicitor—Trustee’s liability, G, 161. 
trustee’s right to—Mortgage of life estates, K, 161. 

When cestui quc trust may sue for, L, 161. 

When—may be with solicitor, S, 162. 
made of protection of, W, X, 162. 

Safe way of deposit of, F, Z, 162. * 

Mode of deposit of, when they are non-negotiablc trust securities, iJ, 163. 

custody of, C—F, 264. 

trustee may sue for custody of, G, H, 284. 

not with trustee—Effect, 2, 256. 

Improperly banding over—Effect, K, 255, 

Custody of—Tenant for life, L— 11, 256. 

Transfer, by order of ceskii qm trust -Inquiries by trustee, M, 250. 

Bight to—, beneficial interest, 8. 58, pp. 256—261. 
of greater right, X, 258. 

obtaining, of equitable interest fraudulently, Q, 301. 

to one for consideration paid by another, S. 82, pp. 331—333. 

Object of S. 82, S, 332. 

Scope of a. 82, T, U, 332. 

for illegal purposes, S. 84, pp. 336—338—Object of 8.84, F, 336; Scope of 
8. 84, W, X, 336. 

Pursuant to lesoindable contract, 8. 8G, pp. 339, 340. 

Scope of 8. 8C, T, 339 ; General doctrine, U, 339. 

Transferees, decree against, G, 252. 

Saving of rights of certain, 8. 64, pp. 289—292. 

Transferor, in part deheto with defendant, J, M, 338. 

Trust, whether known to Hindu and Muhammadan Laws, E—II, 2. 
if known to Hindu Law—Law before Act II of 1882, T—V, 4, 5. 

Hindu Law of, and English Law compared, W, 5. 

Hindu—, how far governed by English Law before Act II of 1882, X — Z, A, 5. 
Defined, 8. 3, pp. 12—16. 

Definition, English Law, U—Z, A, B, 13. 
as defined m Specific Belief Act, C, 13. 

must be annexed to the ownership of property—English and Indian Law, X—Z, 

16. 

Glassification of, pp. 13—16. 

Public and private—Difference as to use of fund^ D, 9. 

Distinction between public and private, Z, A, 9. 

Express, implied, D, E, 13. 

Express, are either executed or executory, F, 14. 

Either private or public, H, 1, 14. 
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^rust —(Continued). * 

lu, confidence need not be express, A, B, 16. 

Confidence in whom to be reposed—English and Indian Law, C, B, 17. 

Public and charitable—English Law, K, 14. 

Public purposes how difier from charitable, L, M, 14. 

Resulting and constructive, 0, 14. 

Simple and special, N, 15. 

Lawful and unlawful, S, 15. 

Voluntary and for valuable consideration, F, 16. 
created for unlawful purpose—Effect, S. 4, p. 32. 

created for two purposes one unlawful and other lawful—Effect, S. 4, p. 32. 
purpose of, when lawful, S. 32, pp. 32—40. 

Of creation of, Chapter II, pp. 32—72. 

'' may be created for lawful purpose, S. 32, pp. 32—40—English Law, P, 33. 
Unlawful, not permitted'by law, Q, 33. 
partly lawful and partly for unlawful purpose, It — U, 33. 
for illegitimate children, V — Y, 33. 
for corporation—English Law, A, 34. 
for creation of perpetuity, B — E, 34. 

Immoral—Irreligious, E, 34. 

Existence of cestm que trust, if, necessary for, to take effect, L, 35. 

Settlement of family property for maintenance, ilf, N, 35. 
m restraint of marriage, O—F, 35. 36. 

to take efieot on future separation of husband and wife, W, X, 36. 

IUnknown to law, Y, 36. 

Parsi religious ceremonies, G, 37. 

The Thelluson Act—English Law, 11, 37. 
for splitting votes—English Law, 8, 38. 

Gonscqueoces on settlor of creating an unlawful trust, B —D, 39. 
to perform acts not beneficial to any human being, W~^A, 39. 
for sale, F, 39. 

lor moveable property, S, 5, p. 41. 

Scope of S. 5, JJ, 41 : policy of S. 5, F, 41. 
to be proved by writing, W, 41. 

tot immoveable property, S. 6, pp. 41—43 ; Scope of 8. 5, U, 41; policy of S. 6, 
F, 41. I 

Handing over property in anticipation of death—creation of, B — D, 42. 
creation of, 8. C, pp. 43—57. 

Scope of 8. 6, P. 44. 

English Law, Q, 44. , 

Difference between English and Indian Law, R, 44. 

Reason for the rule in 8. G—Language of, deed, F, IF, 48. 

Two modes of creating—English Law, 8 — TJ, 44, 45. 

Should transfer trust property ” in S. G—Meaning, O, 52. 
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Trust —(Continued). 

Applicability of S. 6 to deed of gift by Mahamoiadans—Necobsity for posBessioD, 
D — F , S4. 

Father opening account lu son’s name—Declaration of trust, C/, 45. 

Rule of English Law, V, W, 45 
Uncertainty as to beneficiary, X—Z, 45,45. 
as to family, X—Z, A—C, 45, 46. 

Created when author of trust indioaUe with tcabonable certainty, pp. 45_48, 

as to heirs, D, 46. 

ae to relations, E — H, 46. 

as to dcsconoacijls, I, 46. 

as to devolution in case of uncertainty, J, 46. 

Where intention of objects doubtful, K, 46. 

Where iheie is no cestui gm trust to enforce, 1j, M, 46 ’ 

Examples, N, 47. 

Uncertainty as to subject-matter, N — Q, 47. 
to wife, 0—Q, 47. 

Example, B, 47. 

Difiercnoc between uncertainty as to property and as to beneficiaries or details 
of trust, 8, 47. 

Uncertainty as to way in which property is to bo applied, B — 8, 47, 48. 
Uncertainty arising from want of evidence, I, 48. 
raised by some imphoation, X — Z, 48. 
words creating,—Example, C, D, 49. 

Gifts with the certain words held not to create, E — L, 49. « 

Causing embarrassment and difficulty, B, SO. 

Tost as to existence of, 8, SO. 

Extent of interest taken, T — W, 51. 

creation of—one of essentials, tranbferring trust properly to trustee—Indian Law 
—Euglish Law, B — D, 51, 52. 

Extension of English principle to Uindn Law, E, F, 52. 

Transmutation of possession, if necessary, II — J, 52. 

Incomplete gift, whether can be construed as declaration of, 0—Q, 53. 

Court’s power to construe imperfect gift as, B- X, S3, 54. 
lilere promise not, A , 54. 

Doctrine of transfer of ownership by acknowledgment of, if applicable to India, 
B, 54. 

of moveables, C, 54. 

Subsequent disposition by settlor—Efleot, G, 55. 

Execution of—Control of Court, H, 55. i 

Party setting up seorefc—Evidence, I, 55. 
for benefit of absent Hindu, J, 55. 

Oenetal rule as to who can create—Engli&h Law, B, 57. 
declared by will—Constructive trust, X, 57. 
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iTnisl —(Oontinued). 

who may create, 8. 7, pp. 57—61. 

Power of King to create, C, D, 58. 

Power of corporation to create—Englibh Law, E, 58. 

Power of lunatics to oroate, F —J, 58. 

Power of bankrupts to create trust, Q, 59. 

Power of traitors, felons, and outlaws to create, U, 59. 

Power of married woman to create—English Law, Y, TV, 60. 

What property may be tr&nsferred, F, 61. 

Property not in actual possession, G', 61. 

Property inalienable by statute, H, 61. 

Pay, pensions etc. of military and naval oliicors—English Law, I — M, 61. 
Subject of, S. 8, pp. 61--63. 

Reason of S. 8. X, 63—Law, X, 63. 

Property inalienable by reason of public policy, N, 62. 

Expectancies, O, 62. 

Title of honour, P, Q, 62 

of a recipe for making medicine, R — T, 62. 

of immoveable property without yunsdiction of Court, U, 63. 

of moveables situate in foreign country—English Law, V, 63. 

Ancestral property of Hindu joint family, TV, 63. 

Presumption that infant takes not as trustee but as beneficiary, B, 67. 

No one bound to accept, S. 10, p. 65, 11, S, 68. 

Acceptance of, S. 10, pp. 65, 69, 70. 

Custody of trust-deed, effect of, F, 69. 
may be inferred from long silence, F, 69. 
may be passive, T, 69. 
created by deed—Evidence of, U, 69. 
by express declaration, V, 69. 

Effect of, TV, X, 69. 
by conduct, Y, 69. 

Examples of conduct that may lead to interference of, Z, A -7), 69. 

Effect of lapse of time, G, 70. 
of proof of will. If, 70. 
includes all the trusts, 7, 70. 

Disclaimer of, S, 10, pp. 65, 70—72. 
principle as to, J, 70. 

Mode of, X. 70. 

by deed, L, 70. < 

by conveyance to accepting trustees, M — O, 70. 

by conduct, 7^ 70. 

by counsel at the bar, Q, 70. 

orally or by written declaration, 27, 71. 
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Ttush —(Continued). * 

Dibclaimer by renouncing probates, S, 71. 

-partial, by renouncing probate, S — U, 71. 

--delay in, effect of, V —-Y, 71. 

-costs of—Engbsh practice, Y —C, 71, 72. 

-Trustee to execute, S. 11, pp. 72—80- 

Essentials for creation of, E—0, 73. 

Author cannot modify, once created, W, A, 77. 

method of investing, fund—lease where subsequent consent valid, C, 78. 

Case wbeie all interested parties are not before Court, L, 79. 

Whether Small Cause Courts could enforce, M, N, 79. 

undertaken must bo performed even at the risk of becoming pcrtoiially liable 
92. 

improvements by receiver with sanction and cotiBont—Life-tenants add re¬ 
mainderman, rights of, re, the sum spent, HZ,*110. 

Express, necessary for charging compound interest, iV, O, p 146. 

Breach of, several trustees involved in,—Practice as to coats, J, K, 1S7. 
proper expenses in respect of execution of, P— fj, 165—168. 

Void—Expenses—Bight of trustees, V, TP, 167. 

Voluntary—, setting aside of—Trueteet! right to expanses. A', 168. 

Power in instrument of, in respect of increasing the number, how far Court bound 
by, L, 3J7. 

breach of, liability of gainer by, N, 173. 

breach of, by beneffciar} his liability to trustee 0—Z, 173—174. 
property, management of: right of trustee to apply to Court for opinion in respect 
of, C-J, 175 and 176. 

1‘ublic, charitable, and uunstructivc—Wholber S. 34 applies to, A', 176. 

busincsi, completion of. setllemeut of aocouiils of truste.., (>, 1', ISO- 

express tiust settlement of sccounts of trustee under S. 35—Release under seal^ 

X, 181. 

by parol kind of acknowledgement by beueticiary uuder S. 35 Release, 1'—A, 

181. 

Simple—Powers of trustees, J, 183. 

Special—Trustee’s powers, J~L, 183. 

indefinite—Notice to cebtm qm ti tint Trustee’s liability, 0, 183. 
property, how sold, F — B, 194, 195 

sale of —property, Court’s decision in doubtful oases, S, 195. 
breach of. by sale of the estate, G, H, 198. 
raising money by sale of estate—Effect, G, H, 198 
property, sale of transfer for, R — C, 201, 202. 
estate, time foi diBposol o^, B, S. 201. • 

estate nature of direction to sell with all convenient speed, T — W, 201, 202. 
settlement provision for receipts by truster—Effect of, -4,206. 
settlement provision for giving receipts by'—omission of effect of , reksonf 
X—r, 206. 
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T(Hats —(CoutuDued). 

. fni payment of debts — Duty of purchasers — Comtnun law principle: modiiioatioD 
by statute, M—B, 207, 208.« 

for Bale. one ot beueGciaries abroad ; trustee's power to give receipts, S, 20B« 
for sale : nature of receipt by trustee, B, 209. 

Religious—one trustee giving receipts' eGect of such receipts, L, 209. 
a joint office, reason, Q, 211. 

for conversion of estate into money : disagreement between trustees, B, 211. 
for payment of debts creation : generally irrevocable—how to bo paid: time- 
barred debts; P—IK, 214 

for creditors who come in within certain time, A", Y, 214. 

for payment of debts : payment to creditors how made G, //, 218. 

Survivorship of—Power of appointment of new trustees in settlement, A —P, 

. 223. " 

Devolution of—office . Death of survivor, (/, 223. 

funds, investment of, Q, 225. 

acceptance of, G — L, 227- 

what amounts to acceptance of, G, 227 

Non-disclaimer within reabonable time presumes a ceptance of, II, 227. 

Religious—Assignment. Delegation ! If either valid, if. A, 229. 

How—money to be sent to foreign place, M, 230. 

Public and private, P, 232. 
a joint office, A, 232. 

Charitable, K, 233. 

for bile—Acceleration of trust - ooiieont of benelioiaries. (7, P, 248. 

Keuiihoation of—Suit by r.'preacuLativeb of testator, .1, 249. 
not to fail for w wit of trublee, y, 262. 

Bight to bue for oxeuutiuu of—S. ii'J, pp 262, 263. 

Author's lutentiou carried out IK, 263. 

Court executing its power restrospectively, A', 263 
Court, oarryitig, though difficult, I', 7, 263. 

Trustee’s uon-cxocution not prejudical, 263. 

Mode of execution, B — B, 26?. 

(а) If settlor has prescribed a rule, Court will adopt it, B, 263. 

(б) Procedure of Court in absence of rules by settlor, C, 263. 

(c) Trust not permitting equal divisioi —Procedure, D, 263. 

[d) Geueral intention when will be earned out, IJ, 263. 

Petition to be discharged from office of, S. 72, pp. 305—307. 

Suit for administration of—Appointment of new trustees—Sanction of Con 
necessary, if, A, 314. 

Survival of, 8. 76, p. 323. 

Survival of—Power in settlement for restoring original number on death of 
trustees,—Effect of, survival of, on, M. A/, 323. 

A' 

Trust estate passes to survivors anioug joint trustees, O, P, 323. 
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Tr?tsts—(ConMnued). » , 

Power vested m two trustees jointly, not exeroisaWo hy either ol them smglv, 
Q, 323. 

of the extinction of, Ch. VIII, Ss. 77-79. pp. 323—327. 
bow extinguished, S. 77, pp. 333—324 
Scope of section, S 77, K 324i 

Complete fulfilment of purpose of trust—Effect, S, 324. 

Ravooition of, S. 78, pp. 324, 327. 

Irrevocable, X~Z, A, p. 325. , 

Existenoe of debt—Ai-surance, X, 325. 

Form which assurance assumes, 325. 

Trustee himself creditor—Deed irrevocable, 325- 
Creditor notjparty to dead—Enforcement (if, -I, 325. 

Revocable, B—E, pp. 325, 326. ’ 

when revocable, B, 325. ’ 

Revocation not to defeat what trustees have duly done, S. 79, p. 326. 

, Revocation of—Voluntary sottlemeot on, irrevocable, when once acted on, I, 
326. 

Even when property becomes re-vested in settlor, J, 326. 

Voluntary truss subject to payment •ol settlor’s debts, revocable m effect, A', 

326. 

Voluntary settlement, L, 327. 

Revocable—Rjvoci.tiou—Coudit ons, payment of amount to trustees, U, 326. 

foe benefit of creditor, when ceases to be rev(9cable, Z), E, 324 

Right to rev )ke being personal, not exetcisable by represenlative of settlor, F, 

326. 

Onus on creditors to establish irrevocability of, in their favour, G, 326. 

not onforceable afeer another’s death, H, 326. 

of certain obligation in nature of, Gb. IX, Ss. 80-9G, pp. 327 —353. 

Scope of Ch. IX, N, 327. 

Obligation m nature of—Where it does not appear that transferor intended to 
dispose of beneficial interest, S. 81, pp. 327—331. 

Scope of S. 81, O, 328. 

General rule, P, 328. 

Other rules, W —Z, A, 330. 

Where obligation in the nature of, is created, S. 80, p. 327. 

Principle of resulting, Q, 328. 

Way by which, result, B—J, 330. 

By presumption, B, 880. 

From intention expressed, C, 330. 

Where no trust is declared on any part, D, 330, 

Where trust is declared of pact only, E, 330. 

Mistakes, F, 330. 

Fraud and mala fides, O, H, 330. 

Vagueness in inetrument, I, 830. 
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ITrzfSts—(Concluded). 

4 

Illegality of, J, 330. 

Besulting—Exceptions under English Law, N~R, 331. 

Chanties, N, 0, 331. 

Presumption of advancement, P,Q, 331. 

Trust for—marriage settlement, It, 331. 

incapable of execution, or ex'^outed without exhausting trust property, S. 83, pp. 

333—336. 

Such incapacity may be duotio—Vagueness, F, 334. 

Being void for unlawfulness, (f, 334. 

Failing by lapse of time, H, 334. 

Unexhausted residue—other'cases , J, A’, 334.—Exception under English Law 
—charities, 334. ^ 

'Declaration of, invalid—Resulting, M,N, 333. 
to whom results—English ftnd Indian law, T, 336 
property settled with unlawful purpose, Y — Z, A — F, pp. 336 —337. 
partly lawful and partly unlawful, O —/, 337. 

Elfoctuation of unlawful object, 0, 338. 

for religious purposes—Invalidity—Recovery by heirs—Limitation, P, 338. 
Purchase by person contracting to bhy property to be hell on, S 9i, p. 331. 

Trust Act, Necessity for, A — D, 1. 

how fat based on pro-existing law, I — J, 2. 

Applicability of the Act, K, L, 2. 

Local extent why limited, N—P, 3, 4. 

Applicability of, to Bombay, Q, 4. 

Applicability of, to Rangoon, B, 4. 

Tf list and poll'd Mixture of, T, 13. 

How disiinguished from trust with power annexed, U, 16. 
t^Triistee, Manager of a joint Hindu family, not a trustee, B —W, 5, 6. 

Hindu woman succeeding to estate of male not, for those who come after her, 
J—L, 6, 7. 

Difference in condoning maladministration by—Public and private trusts, E, 9. 
as defined in Specific Relief Act, E, 17. 
as defined in Limitation Aot, F, Q, 17. 

Qualification of, H, 17. 

Whether, is to be named—English Law, A, 51. 

Failure of—Rule of English Law, X— Z, 51. 

Owner, when constitutes^himself, for another, L — N, S3, 
holding for benefit of legal representative—Evidence, K, 55. 

Devisee as—English and Indian Law, Y, 56. 

Qualification of, N — Q, 65,*66. 

Who may be, S. 10, pp 65 -68, 
can Sovereign be, Ji—U, 66. 

Secre^tary of State for India,—Government, V — W, 66. 

Bank of England whether can be, X, Y, 66. 
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7'n{s/fe—(ContiinuedI), • ^ 

Infant'! whetlior can be, Zt 66. 

Infant cannot be gujiJy of breach of trust, A, 67. 

Feme covert,—Enql^h Liv,, C, I), 67. 

Who may be—^Lifo convict, K, 67. 

Bankrupt not absiolutely disq^ualified to be, F, 67 
Ccstmqm tru'^t, whether oan be, G, IT, 67. 

Trusteeship with power to appoint successor, 7, 67 
Care to be taken to secure adequate number of, if, 68 
Executor de son tot I, K, M, 68. 
acting ambiguouUy, IT, 71. 

To execute trust, S. 11, pp. 72—80. 

Duties and liabilities o', Oh. ITI, Ss. 11—30 : pp. 72 —80 
Meaning of, H, 73. 

t 

Objection to, I, 73. 

Suit for daolaratioQ that defoii 1 tibs ai i u >', I i.vtul, nature o', J, 73. 
cannot set up adverse title, K, 7., 73 
de son tot t, M, N, 73. 

to execute tru->t according to its diicckions, 74i, 75. 

to assume validity of trust, (T, 75. 

not to be passive, H, I, 75. 

but may wait till fully appoiuted, ,/, 75. 

to satisfy himself about benofioiary entitled, K, 76. 

sued for breach entitled to benefit of debt, Ij, 76. 

corpus of trust estate, if can be sold far decree against, pirsonally, M, N, 76. 
estimate of—’a conduct how made, 0, 76 
discretion of, as to expenditure, P, 11, 75, 76 
extent of his power, S, TI- 

duty of, and persons having notice of trust iii'uicy, 7', 77. 

Procedure where surviving, cannot easily maiiaj?, O', 77 
Solicitor advising broach of trust—Effect, V, 77 

Court may solve questions between, and others without administering trust, J, 

79. 

duty of, for sale, L, 79. 

to inform himself of state of tiust property, S, 12, pp. 80—84, 

should make enquiries as to property, the trusts and trust documents, B — D, 

81. 

should find out if property is well invested, E, 81. 

not liable for predecessor’s breaches, F, 81. 

but, should make inquiries as to acts of predec ssors, G—I, 81, 82. 

exception, when such inquiry need not be m..de, J — K, 82. 

effect of not searching for notices of incumbrances, Tj, 82. 

reason for, not being liable after due search, M, N, 82- 
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-(Oominued). * ^ 

must oot allow property to remain under sole control of co-trustee, 0, P, B2. 
should moke iuventry of chattels settled in trust, Q, 82, 

suing for protection of trust property under legal advice if indemnified against 
costs, ft, 83. 

should get in any outstanding fund, without delay, T, 83. 
even though loan was made by author cf trust, U, 83. 
exception to this rule, F, 83 

Whether liable for subseijuent depreciation of unauthorised inveatments, IF, 

83. 

should invest monies as soon as possible, A", 83. 
to act gratuitously, Z, 84 
Exceptions, A- -K, 84. 

' funds outstanding bn personal accuniy to be recovered by suit, F, 84. 

Even if debtor is co-trustee, O, 84 

to protect title to trust property, 8. 13, pp. 84—90. 

No obligation to sue, if suing useless, H, 85. 
to prove suit would be u^elc^^s, I, 85. 

So.icilor’s advice will no excuse, failing to rc •. wer '.rust fu i i-, J, 85. 
nor the fact th.at debtor’. credit may be injured, K, 85. 

Each instalment due to bi sued lor, //, 85. 

may bring action for proofs against stranger, M, 85. 

recovery of property not lost-'s by default, N, 85. 

to miintain and defend all necessary actions, Q, 86. 

but such acts must be Tea<-ODabIe and proper, R, 86. 

must generally consult the Court, S, 86. 

may move to appoint receiver for repairs, U, 85. 

but should not sign receipts before actually receiving money, V, 8S. 

condionce reposed in, is consideration enough to make biia liable, W, 86. 

rule of conduct for gratuitous, X, F, 86. 

Some rule for paid, Z, A, 87. 

to be deliberate and oautiousin administering trusts, I), 871. 

but should, not elaborate but reasonable precautions, U — F, 87. 

liable duly for gross negligence, G, 87. 

test of—’s liability, H, I, 87- 

duty to safely invest trust funds, J, 87. 

not to allow trust funds to be outstanding on personal seourity, K, 88. 
even where they are not regularly appointed, L, 88. 

Debts to be soon reduced to possesion, M, 88. 

Procedure where whole debt cannot be recovered, N, 88. 

When seourilies should be realised. P, Q, 88. 

Testator’s approval of security no reason for, continuing it, R, 88. 

Reason, S, 88. 

Liable for loss due to debtor’s insolvency or extinction by limitation, TJ, 89. 
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Trustee —(Oontiaued). • g 

Duty to enquire if securities are safe, V, gg. 

Mode of protecting deeds and secuntiy, IK, 89. 

Title deed sufiorod to remain with indebted oo-trustcd, A', 89. 

—‘s solicitor may keep title deeds, Y, 88. 
to protect property by due registtation, Z, 88> 
to investigate title of property brought by them, J, 88. 
to protect property from being wasted, B, 89. 
but, need not make repairs, C, 89. 

not bound to insure against fire, or continue such insurauie, l>, 89. 
notice to be givemta olface, of settlement in life insuraiico Ciisei-, K, 90. 
when cotitled to expenses, F — J, 90. 
to consult Court in doubtful ca.ses, K, 90 

I 

English Ijaw—L'roccdure for obtaining advice of Court etc, L— 8, 90. 

must assume the validity of tiust, T, 91 

cannot himself set up title to trust property, IJ, V, 91. 

not can, set up a third party’s title against tiust, W- 1,91. 

not to bct up title adverse to beneficiary, S. 14, pp. 91—93. 

may invoke Court's discretion without performing trust, J, 92. 

Arrangement between, and cesiut qm trtii>t, E, 93. 

Case under English Mortmaim Act—Whore action against, was barred, F, 

93. 

Care required from, S. 15, pp. 93—101. 
should take reasonable care, G — K, 94. 

Test of reasonable oarc, L, M, 94. 

acting under legal advice is evidence of diligence, N, 94. 
wbolher bound to transact benaini personally—Delcgatiuii, G, 95. 

When, liable for agent’s default, i', 95- 
Trust property Aolen by—’s servant, y, li, 95. 

Distinction between uriininal act of strangers and an act by agent appointed by, 
himself, S, 95. 

Reasonable care of articles whoso ownership passes by delivery’, T, 95. 

Bad faith in, U, 96. 

Proof of bad faith, V, 96. 

to invest money not applied to trust puiposer, M', 96 

Case where inve.stment war, defined, A', 96 

for purchase, Y, Z, A, IS, 

duty to evaluate property correctly, Y, 96 

to secuie marketable title, Z, 96. 

Legal estate to be secured, .A, 96. • 

never to speculate without rf-ady morey, D, 96. 

not to must on beneficiary gnug lelease Itfoie delivery of trust picpcrty to 
him, C, 97. 

Custody of deeds, D, 97. 
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irrasto—(Continued). * 

to guard against improper ufio of bonds, E, 97. 
non-negotiable securities, custody of, F, G, 97- 

Custody of stocks—Case where lc>>s elaborate piecautions bold suflioient, H, 
97. 

Debts to be realised speedily, T—K, 97, 98. 

Belesbing or oompouiiditig dfbts, f/,98. 

bound to keep mouey in reliable banks though not to bis own credit, M, N, 98- 
must nut keep it in deposit longer than necessary, 0 — Q, 98 
Trust fund must not be placed beyond—'s control, B, 98. 

Liability of, lor keep'iig money m bank wbeie it must not bo placed. S —TV, 98 

99. 

Indemnity clause will not save, X, 99 
, When not liable for failure of bond, Y, 99. 

whether bound to reahs^a deteriorated investment, 99- 
must not join in contributory mortgage, -1, 99. 
depositing money payable to either of co-cxecutors, B, 99 
loan to co-trustee, C, 99. 

loan not to be given on mortgage to one of several trustees, I), 99. 

not competant to assent to cnuditiou not to demand money lent on mortgage, E, 

100 . 

for sale relying entirely on co-truslco, F, 100. 

for sale, G — 1, 100. 

competition to be invited, G, 100 

Expert should bo employed for correctly estimating property, H, 100. 
option to purchase in future never to be given to inicr.djng purchasers, 1, 100. 
Joining in sale with slrangois, J, 100 
Mixing trust property with piiv.i'c property, K, L, 100. 

Iiisuniuoo, M, 101. 
letting vacant properly etc , X, 101. 
t^ufleinig rents to get into anens, U, 101. 
covenants of settlor to be enforced, P, 101. 
repair, duty to, (3, 101. 

A'signraont perfect only after notice given to, or debtor, li, 101. 

Discretion given to, as to time of sale, P, 107. 

Directiou to sell with all convenient speed, construction of, S, 107 
to be unparlial, S. 17, pp 108—111 
S 17, explained, B, 109. 

Scope of S. 17, C, 109 

Powers of sale and purchase—Life-tenant not to bo unduly .preferred, D, E, 109 

Trusts to raise debts by ssje of land—Interest of life-tenant not to be unduly 
sacrificed, F, 109. 

Purchase of woodland estate, G, 109. 

Purchase of mining property, etc., //, 109. 

not to be swaved by moral consideration and deviate from trust, I, 109. 
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Trustee —(Con tin ned). 

not to pay one benefioinry before paying others, J, K, 109, 
must not exert inlluonce against jnterest of benelieiary, L, 110. 
having choice of investment, N, O, 110 
Discretion of, not to be interfered with, P, liO. 

Reason of the above rale, Q, B, 110. 

Examples of discretion of, S— V, 110, 111. 
to prevent waste, S. 18, 111—114. 

Scope of S. 18, W—Y, 111, 

Rule in S..J8, explained, /?, A, 111. 

Duty of, to sell wasting and reversionary property—Raa'-on of rule—English 
Law, Ji—E, 112. 

not to destroy .iccount books, D, 114. 

mixing trust accounts with his own, E, 114. » 

sanctioning, rendering of improper accounts, E, 114. 

bound to keep clear and accurate accounts to furnish benefioiaiy full and accu¬ 
rate information, S, 19, 114—116. 

S. 19, explained, 7i, 114. 

Principle of S. 19 applied to agents, executors and receivers, C, 114 
Entitled to vouchers after execut'on of trust, II, 115. 

Refusal of, to account—Costs of suit, I, 118. 

Chicanery of— Costs, J, 115. 

liable to costs if accounts kept in confusion, K, 118. 

liable to costs, if contrary established to denial of assets, L, 115. 

Taking account against—His good faith to bo estihlnihed, 11, 118. 

IS entitled to professional assistance, 0, 115. 

must keep accounts, P, Q, 115. 

what kind of information to be supplied, S — U, 116. 

not to invest in personal security, E, F, 118. 

even if larger interest is obtainable, 0, 118. 

oven if there be joint secuiity of several obligor*.. If, 118. 

even to one to whom testator himself lent on personal security, I, 119. 

not to ac 3 ommodate person, J — M, 119. 

lending should not employ the same solicitor as tne borrower, li, 119. 
must not engage not to realise for a long period, S, 120. 
tenant for life not to be favoured in N, 119. 

in trade, 0— Q« 119. ^ 

bound by directions of settlor, V, 120. 

if expressly empowered, may lend on personal security, W—E, 120. 
condition annexed to the power must be strictly oliserved, A—E. pp. 120,121. 
Trustees may not lend on mortgage to one of themselves, Q, 121. 
existing mortgages, H, 121. 

Mortgage of undivided share or of reversion, I, 121. 
not advised to advance on second mortgages—English Law, J, 121. 

T 6 


> » 
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rriM/cfi—(Continued), 

Sale by, directed to sell witbin specified time, S. 22 ; Burden of proof, 122,127. 

For sale, to sell most advantageously for beneficiaries, R, 123. 

liable for missing condition of prope'ty, S, 123. 

practice regarding silee—Beneficiary’s conditional contract, U, 123. 

not bound to assent to cestui ijuc trust's choice of offers, V, 123- 

cannot mortgage, ]V, X, 123- 

not to grant leases, Y. 123. 

Court will not o.*Dcel bona fide contract because another offer high price, 123. 
Trustoes severally responsible for sale, B, 124. 
responsible for improper delay, I, 124. 

Liability for breach of trust, 8. 23, 127 —148. 

' Measure of liability of, K, //, 129. 
liable for breach of trust," V, 130. 
liable even if no consideration, IFj 130. 

Immateria', if, gains no benefit by breach, X, F, 130, 

Causing loss and gains to trust, X, 130. 

Fraudulent inducement by, A, 130 
Liability nl, for accideni.al losses, D, 131. 

Liability of, for being misled by foieery, F, G, 131. 

Liable fur losses and dult noration due to not obeying directions lu trust deed, 
n, I, 131. 

Neglect to pay premium—Aben and bow liable, J, 131. 

Insurance, liability of, with references to, A'— Jif, 131. 

Non-oonversion of trust estate, liability for, N, 132. 

Time foi realisation and conversion, O — R, 132 

Property of wasting and perishable nature to be immediately converted, S, 132 
Express power to retain, effect of, 7', 132. 
trustee’s, liability, extent of, U —IF, 133. 

Defaulting, not exempt from liability by retning, F, 133. 

Estimate of liability of, for breach, X, 133. 

Casts nbere, liable for more than he receivol, A, IJ, 133 

Pioof of conditions, C, 133. 

Thud person acting as, not liable for breach, 0, 134. 

Strangers when liable as, P, 134. 

Strangers whoa not liable as, 134. 

When tru'-tec liable f-ir their agents and when agents themselves liable, 7’-F, 
135. 

Bre.iches by, of chanties, *W, 135. 

Bankruptcy of, X, F, 135. 

Reason why limitation is no bar to suit against express, S, 138. 

Whbo, presumed to have received interest, W, 144. 

Wheu, need not pay interest. 
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Trustee —(ContiDued). 

Aotive calling m of trust moneys for embarking them in trade necessary for 
charging compound interest, F, 146. 

Partner, employing trust funds in trade, V, Z, 147- 

No set oQ allowed to,—S. 24, 148,149 ; snotion explained, J —J/, 148, 149. 

Non-liability of, for predecessor’s default, 3. 25, 149, ISO. 

Inquiries as to acts of predecessors, U, T, ISO- 

Nou-liability for co-trustee’s default, 3. 26, ISO—154 ; section 26 explained, L\ 
ISO ; Reason for rule in S. 20. V—X, 151. 

Protection against acts of co-trustees—Knglibh Law, V, Z. A—C, ISI, 152. 

ft 

Negligence of trustee, D — 11, 152. 

Fraud of, 1, 152. 

must not put an end to trust funds out of his control, J — L, 152. * 

must prevent threatened breach of trust, M, N, 153. 

Liability of Hindu, before the Act, 0, 153. 

Liability of, when he allows trust property to be received by co-truslee, 1', 153. 

Liability of, when he knows of intended breach by co-inistee, (J — S, 153 

joining in receipt for conformity with co-trustee, if liable, T — Z, A, J>, 153, 154. 

joining in receipt, rule as to, T, 153. * 

joining in receipt, reiiion for the rule as to, U, 153. 

joining in receipt, application of the rule as to Y, Z, 154. 

joining m receipt must not permit money to be with co-trustcr, A, li, 154- 

Joint liability of, excluded by express contract, T), K, 155. 

representatives of deceased, liability of, L — N, 155, 156. 

if liable, when benohted incidentally, O, J\ 156. 

breach of, committed at instigation, request or with conicut of bonchciaries— 
Liability of trustees, L, 157. 

One—solely chargeable when he takes more active part lu breach, Z—L>, 157, 
Indemnity of, 158. 

paying wubout notice of transfer by beneficiary—Nou-liaLibty of, 3. 28, 158. 

liability of, when beneficiary's interest forfeited to (tuiorumunt, 3. 2'.i, 158, 
reason for the rule, N, 158. 

Bonds to bearer—One half by each of two trustoer—Ab^ionding of one—Liabi¬ 
lity of other, U, 162. 

Soouniies hell by—who is a debtor to estate, V, 162. 

liability of, for not taking precautions as to protoclion and doposit of liUc deeds, 

A, 163. 

right of, to reimbursement of experises and to recoupment for erroneous ov«- 
payment, F — M, 163—172. 

» 

right of, to reimbursement—General rule. Of, 164 

right of, to reimbursement when trustees have been wrongfully appointed, //,164. 
under settled Land Act, 1882—.Reimbursement, I, 164. 
whether entitled to interest or costs, M, N, 164. 
debts due by—, set-off of, O, 164. 
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'^Trmlee —(Goutiaued). 

right of, to expenses —Nature of euob expeuBes, P, 165. 

1 / entitled to traveJliog experisct, Q, 165. 
employiag aoiroitor, if entitled to expeoaes, R, 165. 
right of, to expenbes incurred properly, S, T, 165. 

right tu oxpeD4es—what are and what are not proper expenses, U — I, 165, 166- 
employing one of themselves as solicitor—Liability, J, 166. 
if, may give fees to eounsef, K, 166. 

whether entitled to conto of opposing a Bill in Parliament, L, 166. 
right of, to extra costs, M, 166. 

if entitled to oosts in defending bis conduct in administering trust, N, 166. 
if entitled to allowance for expenses besides remuneration, O, 166. 
extraordinary expenses—, if trustee is entitled to, P, 167. 
if entitled to costs paid by him t'l attorney or solicitor, Q, 167. 

Employment of agent by, costs, B, S, 167. 

Debts incurred by—Right of indemnity—Creditor’s right to stand in place of 
trustee, T, U, 167. 

Advance to—by cestm >ine ti iiat —latter’s righf, Y, 168. 

agent of—, if liable to account, ^,*168. 

agent of—if liable as trustees dc smt Un t, A, 168. 

of two c^tito:—Incurring expenses in respect of one estate—His right to recoup 
It from the other, JJ —D, 168. 
right of, to out of pocket expenses, E, 168. 
to keep account of expenses, F, 168 

if failure to keep account bj—affects bis allowance, G, 168 
expenses incurred by—a lien on eitate JI, 169. 

Lien ol—when paid . Nature of lien—how enforced, 1 — M, 169. 
right to indemnity of—when enforced, 72, 169. 
carrying on businesi;—Lien on trust property, S, 170. 

Bight of creditors of, T, 170. 

Bight of creditors of—subject to equities, U, 170. 

in default—Bight of creditors—indemnity, V, 170. 

foi sale unauthorised—Bight of creditors, W, 170. 

one of trustees in default—Right of other trustees, X, 170 

one—m default—Bight of creditors, Y, 170 

acts done in excess of powers by—^Iien, C, 171. 

right of creditors of—by subrogation, D, 171. 

mode of realisiug amount due to, E, 17i. 

right of, as against beneficiary personally if property fails, F, 171. 
right of, against trust estate when lost, G, 171. 
right of, to payment of expenses—Funds, H, 172. 

if, has right to proceed against settlor when the latter is not beneficially interestep 

Ik m- 

right of, to indemnity from bentfioiaries personally, J, 172. 
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Trustee —(Continued). * 

Conditions for personal liability of benefioiary to, K, 172. 
suit by, for recovering oiponseB : Frame of, L, 172. 

Repairs by—Opinion of Court, D, 175. 

Expeudilureof moneys b)—Ccurt’s sanoiion, E,h\ 175. 

Permanent improvements by,—Court’s sanction, G, H, 175. 
spceial powers of—Repairs: opinion of Court, i, 176. 
taking advice of courts under S. 3d—married woman, If', 177. 
when to take Court’s sanction under S. 31—Reasons, X, 177. 
soliciting sanction under B. 3d ; his right to take out bummons—buiumons how 
taken‘under English Law, H — J, 179. 
requiring Courii’s opinion under S. 34, judge’s powers, K, 179. 
asking for Couit's advice under S. 34, poisons to be '>crved—Couit’b dibcretiou, L, 
179. 

i 

Entitled to settlement of aocountb on completion of tinst busineis, 0—S, 180. 
Scttlomont of accounts of—His liability, Q, 180. 

Dibuhargo of—Court’s older as to payment of amount by new trustee to old- 
account by old trubtee—sun for recovering amount ordered, 6’, 180. 

right of, to release under S. 35, C, 181,182. 

General authority of, O —0,182, 183. 

Kinds of powers of, G, 182. 

Power of—at Law and equity, Ji, 182. 
tot adults—Powers of, M, N, 183. 

May exorcibe powers under settlement, P, 183. 

Special powers of -Divisidu of such powers, Q, ll, 183, 184. 
impartiality of, Z), E, 185. 

Liability of, for agent’s acts—extent of liability, T, U, 186. 
necesbity lor joint action by trustees, V, IK, 186,187. 
powers of—wbeu may be exercibed after decree, ..Y, 187. 
liability of, even after passing cf decree, Y, Z, 187. 
may dispense with forms in respect of bis actions, .1—C, 187. 
when Court's sanction necessary tor trustee’s actions, L, F, 187. 
of leaseholds, rights and duties of, h, 188. 

Reasonable and proper acts of, G —.4, 188—190. 
dibcretionary powers of—typical instance, G, 188. 
disoretioD of—limited to time and manner, J, 188. 
may exchange policy for a fully paid up one, N, 189. 
trustee’s power to fell timber, 0, 189. 
cannot lease to himself, P, 190. 
trustee’s power to mortgage, W, 190. ' 

not to make speculative improvements, X — A, 190. 

Acts by,—realization, protection, or beneht of estate, X — J, 192—1' 
trustee’s power to allow maintenance for infants. Z, 193. 
payment of maintenance by—source, A, B, 193. 
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tinned). 

power of—to give larger sum for maintenance, C, 193. 

povterof—to give maintenance in absence of provision therefor, 1), 193. 

power of—to award pact maiutenance, E, 193. 

Control of Court over— K, Zr, 194. 

powers of, when Court can lutecfeie with, M, 194. 

trustee’s power to sell in lots and by auctions, public and private, i' — S, 194—199 

trustee’s power to soil without applying to Court, T —F, 195 

cannot dclogato sale, TF—F, 195- 

trustee’s power to sell in lots, Z —C, 195. 

trustee’s sale to be advertised, D, 195. 

trustee’s sale to bo advantageous, E, F, 196. 

trustee’s sale—.itteudauce of bidders, I, J, 196. 

trustee’s sale—property to be valued before sale, K, L, 196. 
trustee's sale—F^xpense of proper valuation of property to bo charged on estate, M, 
27. 

trustee’s sale at gross inadequate value, N, 196 
death of one of—several of trust for sale, O — R, 196 
trustee’s sale where benefio’ary is sm juris, S, Y', 197. 

trustee’s sale—mis-statement as to condition of propertyx-Beduction in price— 
Position of purchaser, U, Y, 197 . 
bona fide sale by—offer of higher pricer—Effect of, IF, 197. 
responsibility of each, in sale, . 1 , 197. 

Injunction to restrain improper sale by, B, 197 

trustee’s sale—offer on equally advantageous terms—if ceslnt 'lue trust’s man can 
be preferred, A”, 197. 

for sale for payment of debt®, bound to answer ci'quinos, F, 197. 
for sale cannot grant leases, L, 198- 
^ for sale, it can give underlease, N, 198 

for sale cannot give lessee option to puroba&e, O, 198 

for sale, if bas power to mortgage, P, 199- 

for mortgage, cannot sell, 12 , 199. 

for sale, cannot authorise partition, S, 199. 

trustee’s power to sell under special conditions, U — J, 199, 201- 

sale by—, conditions of, V — Z, 199, 200. 

sale by—objection to title—time, A, 200. 

contract by—, involving hardship if enforceable, P, 200 . 

sale by—trustee to give good title—exceptions, counsel’s opinion—covenants— 
clearing title—right of purchaser to set aside, C — J, 200, 201. 
power of, to buy in and re-sell, K—Q, 201. 
sale by—reserve price, L, 201 .* 
when can buy in, M, N, 201. 
to be careful in re-sale, 0 , 201 . 
delay in *e. 9 al 6 by—h's liability, P, 201. 
of bankrupts, 201 . 
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Trustee^ (Continued). ' 

Negleot of—to sell—liability, X, 202. 

cannot sell at future time, Y, 202. 

sale by—delaj—..mailer sale proceeds, 202. 

Direction as to sale by— A, 202- 

proper exercise of declaration by—te.t, B, 202 . 

Change of investments by, M, 204 
selling out stock, N, 204. 

•change of investments by—consent of per. on culitlrd to income of estate, O, P, 

204. 

trustee’s power to give receipts, IT— I, 206, 207. 
provision for giving receipts b)—, IK, 206. 

trustee’s receipt—all must join, 206. , 

a man led woman—power to give receipt, JS, 235. 

Wife (rt—)—husband’s concurrence if iipceasary for wife’s receipt, C, IJ, 206 
ptymout to one—validity, K, 206 

receipt from one of sovoial trustees— nsufll iicricy, F, 207. 
trustee’s receipt, effiot of, J — 1j, 207 —209. 

purchaser from—liity of English LAw control by lutent'oii of settlor, J — L, 
207. 

disclaiming—, need not join in receipt of trustees, 0, 209. 

must act togctboi, N- -M, 210—213, 

must act jointly with other trustees, N, 210. 

Majority of Liustee’s cannot bind minority, 0, 210. 

Act of one—when binding on others. P, 211. 

Receipt of trustees, to be joint, S, T, 211. 
payment ti onr—aotioo of trust—Effect, IJ, 211. 

Investments in joint names of—, »S’, T^, 211, 

Proving of debts by trustees, IK, X, 211. 
trustee’s to sue jointly, Y, 212. 

Severance of trustees, Z — C, 212. 

Exceptions to joint, aeticn of trustee'-, F — N, 212, 213. 
aocoptauoe of composition by—Onus to prove mala Hdes, N, O, 213 
Assent of trustees for compromise, Ti — J, 215. 

trustee’s power to compromise under conveyancing Act and Dord Oranwnrtbs 
Act, and Trustee Act—Nature of, K, L, 216. 

Compromise by trustees, to be bona fide to be entered into by all: Court’s sane* 
non compromise on behalf of infants, lien of next friend Couit’s approval of 
oompromise; Court’s approval when sothe persons interested are absent 
procedure in cases of compromise when cestia qiie trufi mmoi assent of next 
friend of minor beneficiary, M—X, 216, 217. 

oompromise effected by—when allowed Y, Z, 217. 
trustee’s power to compromise—position as, attacked, A, 217. 

Arbitration effected by-~biB liability, C, 21$. 
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TrVsi^e—(Continued). 

Admission of creditor’s claims b}—Discretion, F, 21B- 
trustro’s power to release or compound : mortgages I—K, 21B. 

Suspension of trustee’s powers by decree, II—F, (224—226). 

Decree lu administration suit, effect of on trustee’s powers, H — J, 224. 

Injunction (before judgment), and appointment of receiver in administration 
suit, efieot of on trustee’s powers, K—L, 224. 

Admiuistration action; Discretionary power in trustees: Non-inleifetetice by 
Court, M, 224. 

trustee’s aoiiions without sanction of Court after judgment in administration 
suit. bis liability, i2, 8, 225. 

trustee’s transactions with third parties, after judgment in administration action : 

title of third patties, T, U, 225. 

Vayment of money into Court trustee’s poweis, V—W, 225. 
liable to convey estate eren sifter the beneficiary recover^, N, 227. 
cannot delegate, 0 — A, 228i 229. 

Delegation by trustee—Bale in respect to, 0 —li, 22B. 

Following testators directions if liable, B, 229. 

Delegation by— when allowed, B—Ii, 229, 230. 

Could appoint debt collector to colledt debts, K, 230. 
need not fake security for agent, L, 230. 

employing agent—Insolvency of agent —Onw p} obandi N, 0, 230. 
trustee’s liability for allowing trust moneys in bank for unreasonably long 
time, P, 230. 

investments by—Maximum time for, Q, 231. 
employing agent oanuot give full power to him R, 231. 
mere convejanoe of estate by—Effect of U, F, 231. 

Disabilities of—Co-trustees cannot act singly, S. 48, 231—233- 
Buie involved, X, 231. 

Principle of S. 48, Y, 231. 

Effect of refusal of one, to join, B, 232. 

Act of one, 0, D, 232. 

Duty of Court where there are numerous trustees, E, 232- 
Joint action in receipts for money, G, 232. 

All trustees must prove, H, 232. 

Disabilities of—Control of discretionary power, S, 49, 233, 234. 

Principle involved in section 49, T, 233. 

Discretion of—^Investments—No control, U, 234. 

Discretion of—Maintenance to children—No control, V, 234. 

Object of trust—No control, IF, 234. 

not to give tea'on —If they ^ive reasons, Court could scrutinize, X, 284. 

Oourt*s power to sapervise, where, is bef.ire it, Z, 234. 

Disabilities of—May not charge of services, S. 50, 234—238. 

Bale ettibodied in seotion, B, 285. 

Beaaon for the rule, C, D, 238. 
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Trustee —(Goutioucd). • • 

Scope of flection, £,235. 

Allowance to, by settlor, F, 235. 

Beferenoe in oases where, amount is not &zed, G, 235. 

Such allowance not to cease on the institution of suit, H, 235. 

Contract lor allowance with cestui que tiust, I, 235. 

How Courts view such contracts, J, 235. 

How such contracts to be entered into, K, 236. 

Fulfilment of such contracts, L, 236. 

Solicitor—, P— S, 236. 
cariying>on trade, W, 287. 
cannot be receiver, X, 237. 

may not change for services—Exception to, Y, Z, A — E, 237, 238. 

May appoint Collector of rents, F, 237. * 

may appoint bailiff, Z, A, 237. 
could employ agent, D, 238. 

Disabilities cf—may not use trust property for his owu profit, S. 51, pp. 238,239. 
Principle of S. 51, F, 238. 

Exception to the general principle, O',,238. 

Scope of S. 51, i/, 238. 
of lease bold, I, 238. 
taking bribes, J, 238. 

Commissions paid to, K, 238. 

not to buy up debts for himself, L, 239. 

Mortgagee, M, 239. 

Retirement of —Consideration therefor, N, 239. 

Carrying on trade, 0, 239. 
bargaining with beneficiary, P, 239. 

Partner, Q, 239 ; Contra if trade not in Ilduciaiy pohiition, li, 239. ' 

Joint purchaser, T, 239. 

Setting up adverse title, U, 239. 

But be need not deliver property, if title paramount ezisti- cltcwberc, V, 239. 
for sale or his agent may not buy, S. 52, 240, 242. 

Principle embodied in S. 52, IK—F, 240. 

Reason for the principle, Z, 240. 

Extent of the rule, A, 240. 

Scope ot the rule, B—F, 241, 
may not lease to himself, K, 241. 

The Court will not authorize, to bid, L, M, 241. 241. 
may purchase from cestui que trust, N, 241. 

How Courts view the transaction, O, 241. 

What should be done before such transaction, P, 242. 

Where cestui que trust is under disability, Q, 242. 

T 7 
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l^mtee —(Con tin ued). 

Pufoba'^c by surviving partner, R, 242. 

Purobase by one ezeontor /rom one anotbor, S, 242. 

Term on wbiob sale will be set aside, T, 243. 

for purchase—duty of, S. 53 , 242—244, Ss 52 & 63 compared, 17,243; Indian 
and English liaw, T”, 243: Object of S. 53 , W, 343; Scope of S. 53 , X — Z, 
243 ; Nature of transaction, 77, 244 , Exception to the rule, C — H, 244. 

may not buy beneficiary’s loterest without permission, S. 53 , 242—244; Ss. 
52 and 53 compared; (/, 243. 

Indian and English Law, V, 243 , Object of S. 53 , W, 243. 

Scope of S. 53 , X — Z, 243, Nature of transaction, B, 244, 

Exception of the rule, C—H, 244. 

(Jo-trustee may not lend to one of the trustees themselves S. 51, 244, 245. 

• and beneficiary, rights of, Z, 246. 
and ceUui que U iwi-wrongful withholding D, K, 249. 
refusing to transfer—Elloct, F — I, 250. 

Delay by, in the assignment of legal estate—Costs of suit and conveyance, J, 250. 
for appointees, X, 251. 

whether can insist on obtaining release, E, 252. 
to keep bimself with accounts, X, Y, 254. 

Equitable mortgage, C, 259. 

Equitable interest obtained by fraud, D, 259, 
notice to—(7—0, 259, 260. 

Active and passive—, No difieren^o, S, 260. 

Case where there is no, O, 261. 

dying during testator's life time, etc,—Eficot, 0—T, 262. 
bound to execute, not permitted to use discretion, L', 262. 

Death of, in testator’s life-time—Bight of beneficiary, J, 265. 

Removal of, if to the advantage of tru'-f, L, ii, 265. 

Inherent jurisdiction of Gonct to appoint, iV, 265. 

not to be removed when, li — V, 265, 266. 

trustees who are not proper persons, I', Z, A — F, 266. 

foinier, removed for misconduct—Charge incuired in appointing, ir, 26^. 

Suit for removal o'—Circumstances of general malice cannot be stated, X, 266. 
Alien friend, whether can be a, 77,267. 

Beneficiary’s right to compel, to any act of duty, S. 61 , 267—270; Principle 
of S. 61 , F—Li, 268. 

Bight to damages from—Jurisdiction of Court, 268. 

Oiroumstanoes disabhflg, from sning, F, 268. 

Wrongful purchase by—Bight of beneficiary, S. 62 , 270—280. 

Auction-sale, when, allowed to bid, Z, A, B, 272. 

Severance of relationship of, and benefioiary—Bight to purchase, C, D,272. 
de mn tort—Purobase, E, 272. 
to preserve contingent remainders, F, 272. 
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Tmfefl—(Continued), . * 

for‘separate G, 272. 
to bar dower, H, 272. 

Suit to set aside purobaese bj—Costs, Q, 11, 273. 

Discharge of, from sale, T, 274. 

Purchase in one lot by—Like remedy beneficiary m sale, I , P, 274. 

Suit to set aside wrongful purchase by—Onus of proof, K, L, 275. 

Bale by, to one with notice—Right of beneficiary, B, 276. 

Purchase from, with notice, S, 276. 

Sale by, to another notice—Beneficiary’s remedy, T, f', 276. 

Purchasevf shares by—Subsequent sale by him to another—Bcucfici.iry’b remedy 
F, IF, 276. 

incurring expenses—Proper expenses what are, /, 278. 

Foundation of—'s right to expenses, J, K, 278. * 

Misconduct of—How it afieots his right to co8tB,*yv, 278. 

Setting aside sale—Liability of, M, N, 278. 

Liability of, or purchaser to account for profits but not with interest, C>, 278. 
Deterioration of property wrongfully purchased—Liability of trustee, etc., Q, 

278. 

Purchase from trustee to preserve cotihgent remainder-Liability of purchaser, 
Q, 281. 

Alienation by—Limitation—title of purchaserr, Ji, 8, 281. 

Misappropriation of trust moneys—Bankruptcy of, D, 288. 

Breach of trust by—Appropriation, E, 288. 

Person standing in fiduciary relation other than, I — K, 288. 

Beneficiary committing breach—Assignment—Right of ccsiia que tiuhl to follow, 
Jj, M, 288. 

Acquisition by, of trust property wrongfully converted, S. G:i, 292. 

Land sold by, coming into his possession subsequently, <J, 292. 

Utf lulting—cannot claim as against beneficiary, 11, 292 

Mixing up of trust moneys with common fund—Breach c' duty, T—W, 292. 

Trust funds employed by, in trade, C, 294. 

mixing trust fund with his own—Identification, necessity for, I), 294. 

Effect of, bound to invest a certain sum, purchasing at that amount, K — C, 294. 
Right of, ooneurnng in breach trust iuud'i, J, 294 

Bight of, to recover from beneficiary for life on behalf of beneficiary in remainder 
V, 299. 

of vacating office of Ch. VII, Ss. 70, 76, 302—323* 
office how vacated, S. 70, 302. 

Discharge of S. 71, 302—305. 

Discharge by means prescribed by instrument dl trust—S. 1 1, 302. 

Reason for this provision, Y, 302. 

Form of power most commonly used—English precedents, Z, A — Jj, 302, 303. 
to see that circumstances urging him to retire are precisely those contemplated 
by proviso, E, 303. 
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7mr/<^(Conclad(!d}. 

Getting bimself discharged on application to Court, iT, A, 305. 

No new, can be found—'s right to disoharge, B, 305. 

Discharge of, by order of Court, U, 305. 

Issue of originating summons for appointment of now, V, 305. 

Payment of costs for retiring W, X, 305. 
oaaaot capriciously retire, F, 306. 
wilful misbehaviour on the part of, Cr, 306. 

Appointment of new, on death, etc, S. 73, 307—318. 

Provision of S. 73, source of, T, 308- 

Death of one of the trustees, efiect of, on administration of trust estate, 2r, 

308. 

Death of a—.\ppointmect of, another in his place, P, 308. 

' Retirement of, in consideration of premium, 11,1, SOI. 

Bofuamg or retiring, power of, N, 310. 

Disorotion of Court to remove, found unfit, O, 310. 

Power to appoint, personal right, P, 310. 

not imperative, Q, 310. 

Donee of power, when may act as, It, 310- 
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